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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which ~ 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 
Farm Service Agency 

7 CFR Part 701 

RIN 0560—AH43 

Emergency Conservation Program 


AGENCY: Farm Service Agency, USDA. 
ACTION: Interim final rule. 


SUMMARY: This interim final rule 
amends the regulations for the 
Emergency Conservation Program (ECP) 
to implement provisions of the 
Department of Defense, Emergency . 
Supplemental Appropriation to Address 
Hurricanes in the Gulf of Mexico, and 
Pandemic Influenza Act, 2006 (Pub. L. 
109-149) (2006 Act) providing 
assistance to nursery, oyster, and 
poultry producers and non-industrial 
private forest landowners to rehabilitate 
public or private oyster reefs or 
farmland damaged by hurricanes during 
calendar year 2005. 

DATES: This interim final rule is 
effective May 26, 2006. Written 
comments via letter, facsimile, or 
Internet must be received on or before 
June 26, 2006 in order to be assured 
consideration. 


ADDRESSES: The Farm Service Agency 
(FSA) invites interested persons to 
submit comments on this proposed rule. 
Comments may be submitted by any of 
the following methods: 

e E-Mail: Send comments to 
Clayton.Furukawa@wdc.usda.gov. 

e Fax: Submit comments by facsimile 
transmission to: (202) 720—4619. 

e Mail: Send comments to: Clayton 
Furukawa, ECP Program Manager, 
Conservation and Environmental 
Programs Division, Farm Service 
Agency, United States Department of 
Agriculture, STOP 0513, 1400 
Independence Avenue, SW., 
Washington, DC 20250-0513. 


'¢ Hand Delivery or Courier: Deliver 
comments to: Clayton Furukawa, ECP 
Program Manager, Conservation and 
Environmental Programs Division, Farm 
Service Agency, United States 
Department of Agriculture, Rm. 4977— 
S., 1400 Independence Avenue, SW., 
Washington, DC 20250-0513 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 


FOR FURTHER INFORMATION CONTACT: 
Clayton Furukawa, ECP Program 
Manager, Conservation and 
Environmental Programs Division, 
USDA/FSA/CEPD/STOP 0513, 1400 
Independence Avenue, SW., 
Washington, DC 20250-0513, telephone 
202-690-0571. E-mail: 
Clayton.Furukawa@wdc.usda.gov. 


Discussion of Proposed Rule 


The ECP is an on-going program that 
provides cost-share assistance to farmers 
and ranchers to rehabilitate farmland 
damaged by wind erosion, floods, 
hurricanes, or other natural disasters, 
and for carrying out emergency water 
conservation measures during periods of 
severe drought. 

The 2006 Act provides emergency 
supplemental appropriations to address 
calendar year 2005 hurricane-related 
damage. Section 101 of the 2006 Act 
provided $199,800,000 for the ECP, to 
remain available until expended, to 
address damage from hurricanes that 
occurred during calendar year 2005. In 
addition to funding the standard 
benefits available under the ECP to 
rehabilitate certain land, the 2006 Act 
also authorizes certain additional 
assistance to certain oyster, nursery, and 
poultry producers and to private non- 
industrial forest landowners. 


Allocating Funds 


Compared to the broader ECP 
program, the funding provided by the 
2006 Act covered both new and existing 
authorities. Therefore, FSA has 
segregated the funds made available by 
the 2006 Act from the broader ECP 
program. Requests for ECP funding for 
damages from hurricanes during 
calendar year 2005 are expected to be 
greater than the funds made available by 
the 2006 Act. 

As a general rule, FSA at the national 
level allocates ECP funds to State FSA 
offices, and the local FSA county 


committees obligate the funds on a 
“first-come, first-served” basis. Further, 
as previously indicated, the 2006 Act 
also provided funds to address damage 
to certain oyster, nursery, and poultry 
producers and to private non-industrial 
forest landowners. These new 
authorities are in addition to FSA’s 
existing authority under ECP. 

Because FSA desired to make funds 
available as quickly as possible, FSA 
allocated certain funding for debris 
removal while reserving the remaining 
funds for the new 2006 Act authorities. 
The funds made available for debris 
removal were pro-rated based on 
estimates of need provided by local FSA 
offices. FSA did this because existing 
regulations address and funds for this 
purpose could be immediately . 
allocated. It should be noted that the 
new legislation caps assistance for 
poultry growers who suffered uninsured 
losses to poultry houses to $20 million. 


General Provisions 


The 2006 Act authorizes assistance for 
2005 hurricane-related damage, 
including claims for oyster bed 
refurbishing; for cleaning up structures 
such as barns; for removing debris such 
as nursery structures, shade houses, and 
aboveground irrigation facilities; and for 
removing poultry house debris, 
including carcasses. Also, money is 
authorized for certain forestry claims. 

The 2006 Act authorizes the funding 
as a result of hurricanes that occurred 
during the 2005 calendar year. This 
regulation adds special provisions for 
losses due to 2005 hurricanés. FSA 
intends to focus ECP’s limited disaster 
recovery assistance dollars to areas that 
were heavily impacted by the 2005 
hurricanes. At a minimum, FSA has 
determined that only counties that are 
Presidential or Secretarial declared 
disaster counties due to hurricane 
damage suffered during calendar year 
2005, as well as oyster reefs that 
suffered damage from 2005 hurricanes, 
will be eligible to receive ECP assistance 
provided under the authorities defined 
by sections 701.50 through 701.57 of 
this rule. In order to ensure that ECP 
helps the most affected counties, the 
Deputy Administrator may further 
prioritize ECP hurricane assistance 
based upon FSA’s assessment of needed 
recovery aid. 

This rule also revises 7 CFR 
701.11(a)(3) to clarify that ECP 
assistance may be provided on land ~ 
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which received assistance under the 
Emergency Watershed Protection 


Program authorized by the regulations at - 


7 CFR part 624 only if that assistance is 
not for the same expenses as the ECP so 
as to ensure there are no duplicate 
payments. The regulations at 7 CFR 
701.11(a)(4) prohibit duplicate 
payments from other programs, 
including the Emergency Forestry 
Conservation Reserve Program (EFCRP). 
The EFCRP was also authorized by the 
2006 Act and provides funding for the 
rehabilitation and reforestation of 
certain lands damaged by the 2005 
hurricanes. 


Oysters 


Existing ECP rules provide generally 
that land owned by State and Federal 
agencies is not eligible for ECP 
assistance. It is common for oyster beds 
to be publicly, as well as privately, held, 
and the 2006 Act provides authority to 
refurbish oyster beds for public and 
private oyster reefs. Therefore, this rule 
provides that publicly-held oyster beds 
are eligible for assistance, subject to 
otherwise applicable rules, including 
the $200,000 per “person” ECP payment 
limitation. 

As provided in the existing 
regulations at 7 CFR 701.1(i) and to 
assist with the refurbishing of public 
oyster beds, the Agency may enter into 
contracts with State agencies to perform 
technical assistance related to the 
refurbishment of public or private oyster 
beds. Cost-share for this relief is 
statutorily limited to 90 percent of the 
eligible costs. 

Oyster bed refurbishing consists of 
removing mud and debris from public 
and private oyster beds, staking out the 
leased areas, re-establishing the oyster 
beds using crushed limestone, recycled 
oyster shells, or other available 
approved cultch materials, and 
reseeding the oyster beds. 


Nursery 


The 2006 Act provides for assistance 
to nursery producers to remove debris 
such as nursery structures, shade 
houses, and above-ground irrigation 
facilities for participants within 
designated disaster counties. The statute 
provides that payments shall be no more 
than 90 percent of the lesser of the 
participant’s actual cost or of the total 
allowable cost. 


Poultry 


The 2006 Act provides up to $20 
million for assistance to poultry growers 
who suffered uninsured losses to 
poultry houses to reconstruct or repair 
their poultry houses in counties affected 


by hurricane during the 2005 calendar 
ear. 

The 2006 Act limits assistance for 
poultry houses to the lesser of 50 
percent of the total costs associated with 
the reconstruction or repair of a poultry 
house or $50,000 per poultry house. 
Poultry house assistance is further 
limited by the statute so that the sum of 


- this ECP assistance and any indemnities 


for losses to a poultry house paid to a 
poultry grower may not exceed 90 
percent of the total costs associated with 
the reconstruction or repair of a poultry 
house. 

Poultry growers will be required to 
certify to any insurance payments 
received for poultry houses damaged by 
hurricane during calendar year 2005 to 
be eligible for ECP assistance. 


Private Non-Industrial Forest Land 


The 2006 Act authorizes assistance to 
non-industrial private forest landowners 
who suffered a loss of, or damage to, at 
least 35 percent of forest acres on 
commercial forest land. Further, the 
producer has 5 years from the date of 
the loss to: (1) Reforest the lost forest 
acres in accordance with a plan 
approved by FSA that is appropriate for 
the forest type; (2) use best management 
practices in accordance with FSA’s best 
management practices; and (3) exercise 
stewardship on the forest land while 
maintaining the land in a forested state. 
FSA intends to use State Forester best 
management practices. By statute, the 
cost-share may not exceed 75 percent or 
be more than $150 per acre. 

The 2006 Act authorized ECP 
assistance to reforest and rehabilitate 
damaged forest land. Reforest means 
replanting seedlings where applicable 
and rehabilitate means to bring the land 
back into a condition to be able to 
reforest which may mean removing 
debris or site preparation, where 
applicable. 

Based on appropriate suitability, FSA 
will prioritize offers for forestry 
assistance by the type of forest in the 
following, descending order: Longleaf 
pine/Atlantic white cedar or 
bottomland, upland hardwood, loblolly/ 
slash pine, mixed stand. 


Summary of Cost-Benefit Analysis 


The additions to the Emergency 
Conservation Program have a total 
funding of $199,800,000, which will 
remain available until expended. Given 
the number of affected producers, it is 
likely the entire amount will be 
expended. 

Technical assistance will require 
about 10% of total program funds, with 
the Forest Service likely to receive the 
largest share via a cooperative 


agreement for forestry program function. 
For oyster bed rehabilitation, the 
National Marine Fisheries Service has 
offered to provide technical assistance, 
as well as volunteer interpreters, at no 
cost to the Agency. 

Payments from the ECP directly 
impact the net revenue for landowners 
and lease holders. However, cost-share 
and other limitations mean that the 
program will not make producers 
whole. Nevertheless, in the aggregate, 
ECP payment will reduce the impact of 
the disaster on producers. This may 
reduce the likelihood of producers 
permanently exiting associated sectors. 
SUPPLEMENTARY INFORMATION: 


Executive Order 12866 


This rule has been determined to be 
economically significant under 
Executive Order 12866 and has been 
reviewed by the Office of Management 
and Budget. A Cost-Benefit Analysis 
(CBA) was completed and is available 
from the contact person cited above. 


Federal Assistance Program 


The title and number of the Federal 
Assistance Program, as found in the 
Catalog of Federal Domestic Assistance, 
to which this rule applies are: 
Emergency Conservation Program 
(ECP)—10.054. 


Regulatory Flexibility Act 
This rule is not subject to the 


Regulatory Flexibility Act since the 
Farm Service Agency is not required by 


_5 U.S.C. 553 or any other law to publish 


a notice of proposed rulemaking for this 
rule. 


_Environmental Review 


The environmental impacts of this 
rule have been considered in 
accordance with the provisions of the 
National Environmental Policy Act of 
1969 (NEPA), 42 U.S.C. 4321 et seq.; the 
regulations of the Council on 
Environmental Quality (40 CFR parts 


*1500—1508); and FSA’s regulations for 


compliance with NEPA at 7 CFR part 
799. It was determined that this rule 
constitutes a major Federal action. The 
Agency has completed a final 
environmental impact statement 
assessment and record of decision 
which is on file and available to the 
public in the Administrative Record at 
the address specified in the, ADDRESSES 
section. It is also available electronically 
at: http://www.fsa.usda.gov/dafp/cepd/ 
epb/nepa.htm. 


Executive Order 12372 


This program is not subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
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State and local officials. See the Notice 
related to 7 CFR part 3015, subpart V, 
published at 48 FR 29115 (June 24, 


‘Other Partners’. Applications may be 
submitted at the FSA county offices, by 
mail or by FAX. 


List of Subjects in 7 CFR Part 701 


Agriculture, Disaster assistance, 
Environmental! protection, Natural 


Executive Order 12612 


This rule does not have Federalism 
implications that warrant the 
preparation of a Federalism Assessment. 
This rule will not have a substantial 
direct effect on States or their political 
subdivisions, or on the distribution of 
power and responsibilities among the 
various levels of government. 


Executive Order 12988 


This rule has been reviewed in 
accordance with Executive Order 12988. 
This interim rule is not retroactive and 
it does not preempt State law. Before 
any judicial action may be brought 
regarding the provisions of this rule the 
administrative appeal provisions of 7 
CFR parts 11 and 780 must be 


@ Accordingly, 7 CFR part 701 is 
amended as follows: 


PART 701—EMERGENCY 
CONSERVATION PROGRAM AND 
CERTAIN RELATED PROGRAMS 
PREVIOUSLY ADMINISTERED UNDER 


@ 1. The authority citation for part 701 
is revised to read as follows: 


Authority: Pub. L. 95-334, 92 Stat. 420, 16 
U.S.C. 2201 et. seq.; Pub. L. 109-149, 
Division B, sec. 101. 


mw 2. Section 701.11(a)(3) is revised to 
read as follows: 


Unfunded Mandates Reform Act of §701.11 Prohibition on duplicate 


This rule contains no Federal 
mandates under the regulatory 
provisions of Title II of the UMRA for 
State, local, and tribal government or 
the private sector. Therefore, this rule is 
not subject to the requirements of 
sections 202 and 205 of the UMRA. 


Immediate Effect 


It has been determined that this rule 
should be made effective immediately 
because it would not be in the public 
interest to delay relief to persons 
affected by the hurricanes in,order to 
provide for public notice and comment 
by issuing a proposed rule. However, by 
issuing these regulations via an interim 
final rule, FSA still invites comments 
and will consider them in the 
development of the final rule. 


Paperwork Reduction Act 


The Office, of Management and Budget 
(OMB) has approved the information — 
collection requirements of the ECP and 
assigned it OMB control number 0560-— 


(3) The Emergency Watershed 
Protection Program (EWP), provided for 
in 7 CFR part 624, for the same or 
similar expenses. 


mw 3. Add §§ 701.50 through 701.57, to 
read as follows: 


-§701.50 2005 hurricanes. 


In addition benefits elsewhere 
allowed by this part, claims related to 
calendar year 2005 hurricane losses may 
be allowed to the extent provided for in 
§§ 701.50 through 701.57. Such claims 
under those sections will be limited to 
losses in counties that were declared 
disaster counties by the President or the 
Secretary because of 2005 hurricanes 
and to losses to oyster reefs. Claims 
under §§ 701.51 through 701.57 shall be 
subject to all normal ECP limitations 
and provisions except as explicitly 
provided in those sections. 


§701.51 Definitions. 


The following definitions apply to 
701.52 through 701.57: 
Above-ground irrigation facilities 
means irrigation pipes, sprinklers, 
pumps, emitters, and any other integral 
part of the above ground irrigation 


Government Paperwork Elimination 


FSA is committed to compliance with 
the Government Paperwork Elimination 
Act (GPEA) and the Freedom to E-File 
Act, which require Government 
agencies in general and FSA in 
particular to provide the public the 
option of submitting information or 
transacting business electronically to 
the maximum extent possible. The 
regulation is available at http:// 
www. fsa.usda.gov under the heading 


Barn means a structure used for the 
housing of animals or farm equipment. 

Commercial forest land means forest 
land with trees intended to be harvested 
for commercial purposes that has a 
productivity potential greater than or 
equal to 20 cubic feet per year of 
merchantable timber. 


Date of loss means the date the 
hurricane damage occurred in calendar 
year 2005. 

Eligible county means any county that 
was declared a disaster county by the 
President or the Secretary because of a 
calendar year 2005 hurricane, that 
otherwise meets the eligibility 
requirements of this part. 

Forest management plan means a 
plan of action and direction on forest 
lands to achieve a set of results usually 
specified as goals or objectives 
consistent with program policies 
prepared or approved by a natural 
resource professional, such as a State 
— agency representative. 

Poultry house means a building used 

to house live poultry for the purpose of 
commercial food production. 

Private non-industrial forest land 
means rural commercial forest lands 
with existing tree cover, or which are 
suitable for growing trees, that are 
owned by a private non-industrial forest 
landowner as defined in this section. 

Private non-industrial forest 
landowner means, for purposes of the 
ECP for forestry, an individual, group, 
association, corporation, Indian tribe, or 
other legal private entity owning non- 
industrial private forest land or who 

Teceives concurrence from the 
landowner for making the claim in lieu 
of the owner, and for practice 
implementation and who holds a lease 
on the land for a minimum of 10 years. 
Owners or lessees principally engaged 
in the primary processing of raw wood 
products are excluded from this 
definition. Owners of land leased to 
lessees who would be excluded under 
the previous sentence are also excluded. 

Shade house means a metal or wood 
structure covered by a material used for 
shade purposes. 


§701.52 Availability of funding. 
Payments under §§ 701.53 through 
701.57 are subject to the availability of 

funds under Public Law 109-149. 


§ 701.53 Debris removal and water for 
livestock. 

Subject to the other eligibility 
provisions of this part, an ECP 
participant addressing damage in an 
eligible county from hurricanes during 
calendar year 2005 may be allowed up 
to 90 percent of the participant’s actual 
cost or of the total allowable cost for 
cleaning up structures such as barns, 
shade houses and above-ground 
irrigation facilities, for removing poultry 
house debris, including carcasses, and 
for providing water for livestock. 


§ 701.54 Oysters. 
(a) Notwithstanding § 701.5(b), but 
otherwise subject to the other eligibility 
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provisions of this part except as 
provided explicitly in this section, 
assistance may be made available under 
this section for the eligible cost of 
refurbishing public or private oyster 
reefs damaged in calendar year 2005 by 
a 2005 hurricane. Oyster bed 
refurbishing consists of removing mud 
from public and private oyster beds, 
staking out the leased areas, 
reestablishing the oyster beds using 
crushed limestone, recycled oyster _ 
shells, or other available and suitable 
approved cultch materials, reseeding the 
oyster beds, and related actions 
approved by FSA. 

tb) Notwithstanding § 701.26, an ECP 
participant shall not receive more than 
90 percent of the participant’s actual 
cost or of the total allowable cost 
described in paragraph (a) of this 
section. 

(c) The provisions of § 701.26(c) 
limiting ECP payments to 50 percent of 
the agricultural value of the land do not 
apply to oyster bed rehabilitation and 
refurbishing. 


§701.55 Nursery. 

(a) Subject to the other eligibility 
provisions of this part except as 
provided explicitly in this section, 
assistance may be made available in an 
eligible county under this section for the 
cost of removing nursery debris such as 
nursery structures, shade houses, and 
above ground irrigation facilities, where 
such debris was created in calendar year 
2005 by a 2005 hurricane. 

(b) Notwithstanding § 701.26, an 
otherwise eligible ECP participant may 
be allowed up to 90 percent of the 
participant’s actual cost or of the total 
allowable cost for losses described in 
paragraph (a) of this section. 


§701.56 Poultry. 

(a) Subject to the other eligibility 
provisions of this part except as 
provided explicitly in this section, 
assistance may be allowed under this 
section for uninsured losses in calendar 
year 2005 to a poultry house in an 
eligible county due to a 2005 hurricane. 

) Claimants under this section may 
. allowed an amount up to the lesser 
of: 

(1) The lesser of 50 percent of the 
participant’s actual or the total 
allowable cost of the reconstruction or 
repair of a poultry house, or 

(2) $50,000 per poultry house. 

(c) The total amount of assistance 
provided under this section and any 
indemnities for losses to a poultry house 
paid to a poultry grower, may not 
exceed 90 percent of the total costs 
associated with the reconstruction or 
repair of a poultry house. 


(d) Poultry growers must provide 
information on insurance payments on 
their poultry houses. Copies of contracts 
between growers and poultry integrators 
may be required. 

(e) Assistance under this section is 
limited to amounts necessary for 
reconstruction and/or repair of a poultry 
house to the same size as before the 
hurricane. 

(f) Assistance is limited to poultry 
houses used to house poultry for 
commercial enterprises. A commercial 
poultry enterprise-is one with a 
dedicated structure for poultry and a 
number of poultry that exceeds actual 
non-commercial uses of poultry and 
their products at all times, and from 
which poultry or related products are 
actually, and routinely, sold in 
commercial quantities for food, fiber, or 
eggs. Unless otherwise approved by 
FSA, a commercial quantity is a 
quantity per week that would normally 
exceed $100 in sales. 

(g) Poultry houses with respect to 
which claims are made under this 
section must be reconstructed or 
repaired to meet current building 
standards. 


§701.57 Private non-industrial forest land. 


(a) Subject to the other eligibility 
provisions of this part except as 
provided explicitly in this section, 
assistance made available under this 
section with respect to private, non- 
industrial forest land in an eligible 
county for costs related to reforestations, 
rehabilitation, and related measures 
undertaken because of losses in 
calendar year 2005 caused by a 2005 
hurricane. To be eligible, a non- 
industrial private forest landowner must 
have suffered a loss of, or damage to, at 
least 35 percent of forest acres on 
commercial forest land of the forest 
landowner in a designated disaster 
county due to a 2005 hurricane or 
related condition. The 35 percent loss 
shall be determined based on the value 
of the land before and after the 
hurricane event. 

(b) During the 5-year period beginning 
on the date of the loss, the eligible 
private non-industrial forest landowner 
must: 

(1) Reforest the eligible damaged 
forest acres in accordance with a forest 
management plan approved by FSA that 
is appropriate for the forest type where 
the-forest management plan is 
developed by a person with appropriate 
forestry credentials, as determined by 
the Deputy Administrator; 

(2) Use the best management practices 
included in the forest management plan; 
and 


(3) Exercise good stewardship on the 
forest land of the landowner while 
maintaining the land in a forested state. 

(c) Notwithstanding § 701.26, an ECP 
participant shall not receive under this 
section more than 75 percent of the 
participant’s actual cost or of the total 
allowable cost of reforestation, 
rehabilitation, and related measures. 

(d) Payments under this section shall 
not exceed a maximum of $150 per acre 
for any acre. 

(e) Requests will be prioritized based 
upon planting tree species best suited to 
the site as stated in the forest 
management plan. 

Signed at Washington, DC, on May 19, 
2006. 

Glen L. Keppy, 

Acting Administrator, Farm Service Agency. 
[FR Doc. E6-8100 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-05-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 985 
[Docket No. FV06-985-2 IFR] 


Marketing Order Regulating the 
Handling of Spearmint Oil Produced in 
the Far West; Revision-of the Salable 
Quantity and Allotment Percentage for 
Class 3 (Native) Spearmint Oil for the 


~ 2006-2007 Marketing Year 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Interim final rule with request 
for comments. 


SUMMARY: This rule revises the quantity 
of Class 3 (Native) spearmint oil that 
handlers may purchase from, or handle 
for, producers during the 2006-2007 
marketing year. This rule increases the 
Native spearmint oil salable quantity 
from 1,007,886 pounds to 1,161,260 
pounds, and the allotment percentage 
from 46 percent to 53 percent. The 
marketing order regulates the handling 
of spearmint oil produced in the Far 
West and is administered locally by the 
Spearmint Oil Administrative 
Committee (Committee). The Committee 
recommended this rule for the purpose 
of avoiding extreme fluctuations in 
supplies and prices and to help 
maintain stability in the Far West 
spearmint oil market. 

DATES: Effective June 1, 2006, through 
May 31, 2007; comments received by 
July 25, 2006 will be considered prior to 
issuance of a final rule. 

ADDRESSES: Interested persons are 
invited to submit written comments 
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concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250-0237; Fax: (202) 
720-8938; E-mail: 
moab.docketclerk@usda.gov; or Internet: 
http://www.regulations.gov. All 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular business hours, or 
can be viewed at: http:// 
www.ams.usda.gov/fv/moab.html. 

FURTHER INFORMATION CONTACT: Susan 
M. Hiller, Northwest Marketing Field 
Office, Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA; Telephone: (503) 326— 
2724, Fax: (503) 326-7440. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720— 
2491, Fax: (202) 720-8938, or E-mail: 
Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Order No. 
985 (7 CFR part 985), as amended, 
regulating the handling of spearmint oil 
produced in the Far West (Washington, 
Idaho, Oregon, and designated parts of 
Nevada and Utah), hereinafter referred - 
to as the “order.” The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the “Act.” 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the provisions of the 
marketing order now in effect, salable 
quantities and allotment percentages 
may be established for classes of 
spearmint oil produced in the Far West. 
This rule increases the quantity of 
Native spearmint oil produced in the 
Far West that may be purchased from or 
handled for producers by handlers 
during the 2006-2007 marketing year, 
which ends on May 31, 2007. This rule 
will not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 


parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 


‘ obligation imposed in connection with 


the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 
the handler is an inhabitant, or has his 
or her principal place of business, has 
jurisdiction to review USDA’s ruling on 
the petition, provided an action is filed 
not later than 20 days after the date of 
the entry of the ruling. 

The original salable quantity and 
allotment percentages for Scotch and 
Native spearmint oil for the 2006—2007 
marketing year were recommended by 
the Committee at its October 5, 2005, 
meeting. The Committee recommended 
salable quantities of 878,205 pounds 
and 1,007,886 pounds, and allotment 
percentages of 45 percent and 46 
percent, respectively, for Scotch and 
Native spearmint oil. A proposed rule 
was published in the Federal Register 
on February 1, 2006 (71 FR 5183). 


_Comments on the proposed rule were 


solicited from interested persons until 
March 3, 2006. No comments were 
received. Subsequently, a final rule 
establishing the salable quantities and 
allotment percentages for Scotch and 
Native spearmint oil for the 2006—2007 
marketing year was published in the 
Federal Register on April 5, 2006 (71 FR 
16986). 

This rule revises the quantity of 
Native spearmint oil that handlers may 
purchase from, or handle for, producers 
during the 2006-2007 marketing year, 
which ends on May 31, 2007. Pursuant 
to authority contained in §§ 985.50, 
985.51, and 985.52 of the order, the 
Committee, with seven of the eight 
members present, met on April 18, 
2006, and unanimously recommended 
that the 2006-2007 Native spearmint oil 
allotment percentage be increased by 7 
percent. 

Thus, taking into consideration the 
following discussion on adjustments to 
the Native spearmint oil salable 
quantity, this rule increases the 2006— 
2007 marketing year salable quantity 
and allotment percentage for Native 
spearmint oil to 1,161,260 pounds and 
53 percent, respectively. 

the salable quantity is the total 
quantity of each class of oil that 
handlers may purchase from, or handle 
for, producers during the marketing 
year. The total salable quantity is 


divided by the total industry allotment 
base to determine an allotment 
percentage. Each producer is allotted a 
share of the salable quantity by applying 
the allotment percentage to the 
producer’s individual allotment base for 
the applicable class of spearmint oil. 

The estimated total industry allotment 
base for Native spearmint oil for the 
2006-2007 marketing year was 
established at 2,191,056 pounds. This 
figure represents a one percent increase 
over the revised 2005-2006 total 
allotment base. This figure is generally 
revised each year on June 1 due to 
producer base being lost due to the bona 
fide effort production provisions of 
§ 985.53(e). The revision is usually 
minimal. 

By increasing the salable quantity and 
allotment percentage, this rule makes an 
additional amount of Native spearmint 
oil available by releasing oil from the 
reserve pool. When applied to each 
individual producer, the allotment 
percentage increase allows each 
producer to take up to an amount equal 
to their allotment base from their 
reserve for this respective class of oil. 
Before November 1, 2006, a*producer 
may also transfer excess oil to another 
producer to enable that producer to fill 
a deficiency in that producer’s annual 
allotment for this class of oil. 

The following table summarizes the 
Committee recommendation: 


Native Spearmint Oil Recommendation 


(A) Estimated 2006-2007 Allotment 
Base—2,191,056 pounds. This is the 
estimate on which the original 2006— 
2007 Native spearmint oil salable 
quantity and allotment percentage was 
based. 

(B) Original 2006-2007 Allotment 
Percentage—46 percent. This was 
unanimously recommended by the 
Committee on October 5, 2005. 

(C) Original 2006-2007 Salable 
Quantity—1,007,886 pounds. This 
figure is 46 percent of the estimated 
2006-2007 allotment base of 2,191,056 
pounds. 

(D) Increase in Allotment’ 
Percentage—7 percent. The Committee 
recommended a 7 percent increase at its 
April 18, 2006, meeting. 

(E) 2006—2007 Allotment 
Percentage—53 percent. This figure is 
derived by adding the increase of 7 
percent to the original 2006-2007 
allotment percentage of 46 percent. 

(F) Calculated Revised 2006—2007 
Salable Quantity—1,161,260 pounds. 
This figure is 53 percent of the 
estimated 2006—2007 allotment base of 
2,191,056 pounds. 

(G) Computed Increase in the 2006— 
2007 Salable Quantity—153,374 


H 
| | 
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pounds. This figure is 7 percent of the 
estimated 2006-2007 allotment base of 
2,191,056 pounds. 

In making this recommendation, the 
Committee considered all available 
information on price, supply, and 
demand. The Committee also 
considered reports and other 
information from handlers and 
producers in attendance at the meeting 
and reports given by the Committee 
manager from handlers and producers 
who were not in attendance. On 
average, handlers estimated that the 
demand for 2006-2007 spearmint oil is 
300,000 pounds above the quantity 
already contracted for sale. 

The 2006-2007 marketing year will 
begin on June 1, 2006, with an estimated 
carry-in of 50,000 pounds of salable oil. 
When the estimated carry-in is added to 
the original 2006-2007 salable quantity 
of 1,007,886 pounds, a total estimated 
available supply for the 2006-2007 
marketing year of 1,057,886 pounds 
results. Of this amount, 819,560 pounds 
of oil has already been contracted for 
the 2006-2007 marketing year. 
Additionally, an estimated deficiency of 
133,800 pounds may exist from 
producers not producing their full 
salable quantity. As a result, an 
estimated 104,526 pounds of oil would 
remain uncontracted and available for 
sale without this increase. This increase 
will supply an additional 153,374 
pounds of oil to the market, resulting in 
257,900 pounds of oil available for 
contracting for 2006-2007 marketing 
year. 

The Committee was reluctant to 
increase the salable quantity any more 
due to the uncertainty of the 2006-2007 
marketing year; however, the Committee 
believed that an increase was necessary 
to supply the higher quantity demanded 
according to their revised market 
estimate. Therefore, the industry may 
not be able to meet market demand 
without this increase. In addition, when 
the Committee made its original 
recommendation for the establishment 
of the Native spearmint oil salable 
quantity and allotment percentage for 
the 2006-2007 marketing year, it had 
anticipated that the year would end 
with an ample available supply. 

Based on its analysis of qeailable 
information, USDA has determined that 
the salable quantity and allotment 
percentage for Native spearmint oil for 
the 2006-2007 marketing year should be 
increased to 1,161,260 pounds and 53 
percent, respectively. 

This rule relaxes the regulation of ’ 
Native spearmint oil and will allow 
producers to meet market demand while 
improving producer returns. In 
conjunction with the issuance of this 


rule, the Committee’s revised marketing 
policy statement for the 2006-2007 
marketing year has been reviewed by 
USDA. The Committee’s marketing 
policy statement, a requirement 
whenever the Committee recommends 
implementing volume regulations or 
recommends revisions to existing 
volume regulations, meets the intent of 
§ 985.50 of the order. During its 


discussion of revising the 2006-2007 


salable quantity and allotment 
percentage, the Committee considered: 
(1) The estimated quantity of salable oil 
of each class held by producers and 
handlers; (2) the estimated demand for 
each class of oil; (3) prospective 
production of each class of oil; (4) total 
of allotment bases of each class of oil for 
the current marketing year and the 
estimated total of allotment bases of 
each class for the ensuing marketing 
year; (5) the quantity of reserve oil, by 
class, in storage; (6) producer prices of 
oil, including prices for each class of oil; 
and (7) general market conditions for 
each class of oil, including whether the 
estimated season average price to 
producers is likely to exceed parity. 
Conformity with USDA’s ‘“‘Guidelines 
for Fruit, Vegetable, and Specialty Crop 
Marketing Orders” has also been 
reviewed and confirmed. 

The increase in the Native spearmint 
oil salable quantity and allotment 
percentage allows for anticipated market 
needs for this class of oil. In 
determining anticipated market needs, 
consideration by the Committee was 
given to historical sales, and changes 
and trends in production and demand. 
Initial Regulatory Flexibility Analysis 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis. 

The purpose of the RFA is to fit 


~ regulatory actions to the scale of 


business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 
There are eight spearmint oil handlers 
subject to regulation under the order, 
and approximately 59 producers of 
Scotch spearmint oil and approximately 
88 producers of Native spearmint oil in 
the regulated production area. Small 
agricultural service firms are defined by 


the Small Business Administration 
(SBA) (13 CFR 121.201) as those having 
annual receipts of less than $6,500,000, 
and small agricultural producers are 
defined as those having annual receipts 
of less than $750,000. 

Based on the SBA’s definition of 
small entities, the Committee estimates 
that 2 of the 8 handlers regulated by the 
order could be considered small 
entities. Most of the handlers are large 
corporations involved in the 
international trading of essential oils 
and the products of essential oils. In 
addition, the Committee estimates that 
19 of the 59 Scotch spearmint oil 
producers and 18 of the 88 Native 
spearmint oil producers could be 
classified as small entities under the 
SBA definition. Thus, a majority of 
handlers and producers of Far West ~ 
spearmint oil may not be classified as 
small entities. 

The Far West spearmint oil industry 
is characterized by producers whose 
farming operations generally involve 
more than one commodity, and whose 
income from farming operations is not 
exclusively dependent on the 
production of spearmint oil. A typical 
spearmint oil-producing operation has 
enough acreage for rotation such that 
the total acreage required to produce the 
crop is about one-third spearmint and 
two-thirds rotational crops. Thus, the 
typical spearmint oil producer has to 


. have considerably more acreage than is 


planted to spearmint during any given 
season. Crop rotation is an essential 
cultural practice in the production of 
spearmint for weed, insect, and disease 
control. To remain economically viable 
with the added costs associated with 
spearmint oil production, most 
spearmint oil-producing farms fall into 
the SBA category of large businesses. 
Small spearmint oil producers 
generally are not as extensively 
diversified as larger ones and as such 
are more at risk to market fluctuations. 
Such small producers generally need to 
market their entire annual crop and do 
not have the luxury of having other 
crops to cushion seasons with poor 
spearmint oil returns. Conversely, large 
diversified producers have the potential 
to endure one or more seasons of poor 
spearmint oil markets because income 
from alternate crops could support the 
operation for a period of time. Being 
reasonably assured of a stable price and 
market provides small producing 
entities with the ability to maintain 
proper cash flow and to meet annual 
expenses. Thus, the market and price 
stability provided by the order 
potentially benefit the small producer 
more than such provisions benefit large 
producers. Even though a majority of 
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handlers and producers of spearmint oil 
may not be classified as small entities, 
the volume control feature of this order 
has small entity orientation. 

This rule revises the quantity of 
Native spearmint oil that handlers may 
purchase from, or handle for, producers 
during the 2006-2007 marketing year, 
which ends on May 31, 2007. This rule 
increases the Native spearmint oil 
salable quantity from 1,007,886 pounds 
to 1,161,260 pounds, and the allotment 
percentage from 46 percent to 53 
percent. 

An econometric model was used to 
assess the impact that volume control 
has on the prices producers receive for 
their commodity. Without volume 
control, spearmint oil markets would 
likely be over-supplied, resulting in low 
producer prices and a large volume of 
oil stored and carried over to the next 
crop year. The model estimates how 
much lower producer prices would 
likely be in the absence of volume 
controls. . 

The recommended allotment 
percentages, upon which 2006-2007 
producer allotments are based, are 45 
percent for Scotch and 53 percent for 
Native (a 7 percentage point increase 
from the original salable percentage of 
46 percent). Without volume controls, 
producers would not be limited to these 
allotment levels, and could produce and 
sell additional spearmint oil. The 
econometric model estimated a $1.40 
decline in the season average producer 
price per pound (from both classes of 
spearmint oil) resulting from the higher 
quantities that would be produced and 
marketed if volume controls were not 
used (i.e., if the salable percentages 
were set at 100 percent). 

Loosening the volume control 
restriction by increasing the allotment 
percentages resulted in this revised 
price decline estimate of $1.40 per 
pound if volume controls were not used. 
A previous price decline estimate of 
$1.49 per pound was based on the 
2006-2007 allotment percentages (45 
percent for Scotch and 46 percent for 
Native) published in the Federal 
Register on April 5, 2006 (71 FR 16986). 

The surplus situation for the 
spearmint oil market that would exist 
without volume controls in 2006-2007 
also would likely dampen prospects for 
improved producer prices in future 
_ years because of the buildup in stocks. 

The use of volume controls allows the 
industry to fully supply spearmint oil 
markets while avoiding the negative 
consequences of over-supplying these 
markets. The use of volume controls is 
believed to have little or no effect on 
consumer prices of products containing 


spearmint oil and will not result in 
fewer retail sales of such products. 

Based on projections available at the 
meeting, the Committee considered 
alternatives to the increase. The 
Committee not only considered leaving 
the salable quantity and allotment 
percentage unchanged, but also looked 
at various increases ranging from 0 
percent to 10 percent. The Committee 
reached its recommendation to increase 
the salable quantity and allotment 
percentage for Native spearmint oil after 
careful consideration of all available 
information, and believes that the level 
recommended will achieve the 
objectives sought. Without the increase, 
the Committee believes the industry 
would not be able to meet market needs. 

This rule will not impose any 
additional reporting or recordkeeping 
requirements on either small or large 
spearmint oil handlers. As with all 
Federal marketing order programs, 
reports and forms are periodically 
reviewed to reduce information 
requirements and duplication by 
industry and public sector agencies. 

AMS is committed to compliance 
with the Government Paperwork 
Elimination Act (GPEA), which requires 
Government agencies in general to 
provide the public the option of 
submitting information or transacting 
business electronically to the maximum 
extent possible. 

In addition, USDA has not identified 
any relevant Federal rules that 
duplicate, overlap or conflict with this 
rule. 

Further, the Committee’s meeting was 
widely publicized throughout the 


spearmint oil industry and all interested 


persons were invited to attend the 
meeting and participate in Committee 
deliberations. Like all Committee 
meetings, the April 18, 2006, meeting 
was a public meeting and all entities, 
both large and small, were able to 
express their views on this issue. 
Finally, interested persons are invited to 
submit information on the regulatory 
and informational impacts of this action 
on small businesses. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

This rule invites comments on a 
change to the salable quantity and 
allotment percentage for Native 
spearmint oil for the 2006—2007 
marketing year. Any comments received 


will be considered prior to finalization 
of this rule. 


After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that this 
interim final rule, as hereinafter set 
forth, will tend to effectuate the 
declared policy of the Act. 


Pursuant to 5 U.S.C. 553, it is also 


found and determined upon good cause 


that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register 
because: (1) This rule increases the 
quantity of Native spearmint oil that 
may be marketed during the marketing 
year which ends on May 31, 2007; (2) 
the current quantity of Native spearmint 
oil may be inadequate to meet demand 
for the 2006-2007 marketing year, thus 
making the additional oil available as 
soon as is practicable will be beneficial 
to both handlers and producers; (3) the 
Committee recommended these changes 
at a public meeting and interested 
parties had an opportunity to provide 
input; and (4) this rule provides a 60- 
day comment period and any comments 
received will be considered prior to 
finalization of this rule. 


List of Subjects in 7 CFR Part 985 


Marketing agreements, Oils and fats, 
Reporting and recordkeeping 
requirements, Spearmint oil. 


w For the reasons set forth in the 
preamble, 7.CFR part 985 is amended as 
follows: 


PART 985—MARKETING ORDER 
REGULATING THE HANDLING OF 
SPEARMINT OIL PRODUCED IN THE 
FAR WEST 


@ 1. The authority citation for 7 CFR 


- part 985 continues to read as follows: 


Authority: 7 U.S.C. 601-674. 


w 2. In § 985.225, paragraph (b) is 
revised to read as follows: 


Note: This section will not appear in the 
annual Code of Federal Regulations. 


§ 985.225 Salable quantities and allotment 
percentages—2006—2007 marketing year. 


* * * * * 


(b) Class 3 (Native) oil—a salable 
quantity of 1,161,260 pounds and an 
allotment percentage of 53 percent. 
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Dated: May 22, 2006 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. E6-8105 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


_ 14 CFR Part 39 


[Docket No. FAA-2006-—23841; Directorate 
identifier 2005—NM-214—-AD; Amendment 
3939-14613; AD 2006-11-09] 


RIN 2120-AA64 


Airworthiness Directives; Bombardier 
Model CL-600-2B19 (Regional Jet 
Series 100 & 440) Airplanes — 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Bombardier Model CL-600-2B19 
(Regional Jet Series 100 & 440) 
airplanes. This AD requires revising the 
Airworthiness Limitations section of the 
Instructions for Continuing 
Airworthiness of the Maintenance 
Requirements Manual to include revised 
threshold and repeat inspection 
intervals for the cargo door skin cut-out. 
This AD results from a report that a 
crack was discovered at the lower 
forward corner of a cargo door skin cut- 
out during fatigue testing. We are 
issuing this AD to detect and correct 
cracking in the lower forward corner of 
the cargo door skin cut-out, which could 
result in reduced structural integrity of 
the airplane. 

DATES: This AD becomes effective June 
30, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in the AD 
as of June 30, 2006. 

ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street 


SW., Nassif Building, Room PL—401, 
Washington, DC. 

Contact Bombardier, Inc., Canadair, 
Aerospace Group, P.O. Box 6087, 
Station Centre-ville, Montreal, Quebec 
H3C 3G9, Canada, for service 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: 
Richard Beckwith, Aerospace Engineer, 
Airframe and Propulsion Branch, ANE— 
171, FAA, New York Aircraft. 
Certification Office, 1600 Stewart 
Avenue, suite 410, Westbury, New York 
11590; telephone (516) 228-7302; fax 
(516) 794-5531. 

SUPPLEMENTARY INFORMATION: 


Examining the Docket 

You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 


Discussion 
The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 


part 39 to include an AD that would 
apply to certain Bombardier Model CL— 


600—2B19 (Regional Jet Series 100 & 


440) airplanes. That NPRM was 
published in the Federal Register on 
February 9, 2006 (71 FR 6683). That 
NPRM proposed to require revising the 
Airworthiness Limitations section of the 
Instructions for Continuing 
Airworthiness of the Maintenance 
Requirements Manual to include revised 
threshold and repeat inspection 
intervals for the cargo door skin cut-out. 
Comments 

We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comment received. 


- Request To Change Applicability 


Air Wisconsin notes that the 
applicability of the proposed AD 
includes airplanes with serial numbers 
7003 and subsequent on which 
Bombardier Modsum TC601R16421 or 


ESTIMATED CosTS 


TC601R16422 has not been 
accomplished. Air Wisconsin also notes 
that Modsums cannot be accomplished 
on in-service airplanes because in- 
service airplanes are modified per 
service bulletins, in this case 
Bombardier Service Bulletin 601R-53— 
070. Air Wisconsin states that 
Bombardier Service Bulletin 601R-53- 
070 will be released very soon to 
communicate in-service Modsum 
TC601R16422; and that the actions in. 
that service bulletin will be terminating 
action for in-service airplanes. This will 
limit the applicability to serial number 
7003 to 8129 because production 
Modsum TC601R16421 will be 
accomplished on serial number 8130 
and subsequent. 


We infer that Air Wisconsin is 
requesting that we change the 
applicability of the proposed AD to 
include a reference to Bombardier 
Service Bulletin 601R-53-070, and to 
limit the affected serial numbers to 7003 
through 8129 inclusive. We disagree. 
There may be production delays that 
would result in a change to those 
airplanes on which production Modsum 
TC601R16421 is accomplished in 
production. In addition, Bombardier 
Service Bulletin 601R-53-070 has not 
been released by Bombardier, and we 
cannot refer to a document that is not 
yet released and approved. The actions 
in this AD are not required if one of the 
Modsums has been accomplished on an 
airplane. Bombardier can provide 
methods for showing that a Modsum has 
been accomplished. Also, an operator 
may request an alternative method of 
compliance in accordance with the 
procedures in paragraph (g) of this AD. 
We have not changed the AD in this 
regard. 


Conclusion 


We have carefully reviewed the 
available data, including the comment 
received, and determined that air safety 
and the public interest require adopting 
the AD as proposed. 


Costs of Compliance 


The following table provides the 
estimated costs for U.S. operators to 
comply with this AD. 


Average labor 


Work hours | ‘rate per hour 


Number of 
U.S.-registered 
airplanes 


Cost per 
airplane 


$65 


$65 738 
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Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more ~ 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


m Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 


follows: 


PART 39—AIRWORTHINESS . 
DIRECTIVES 


w 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


w 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


2006-11-09 Bombardier, Inc. (Formerly 
Canadair): Amendment 39-14613. 
Docket No. FAA—2006—23841; 
Directorate Identifier 2005-NM-—214—AD. 


Effective Date 


(a) This AD becomes effective June 30, 
2006. 


Affected ADs 


(b) None. 
Applicability 

(c) This AD applies to Bombardier Model 
CL-600-—2B19 (Regional Jet Series 100 & 440) 
airplanes, serial numbers 7003 and 
subsequent, certificated in any category; on 
which Bombardier Modsum TC601R16421 or 
TC601R16422 has not been accomplished. 


Unsafe Condition 


(d) This AD results from a report that a 
crack was discovered at the lower forward 
corner of a cargo door skin cut-out during 
fatigue testing. We are issuing this AD to 
detect and correct cracking in the lower 
forward corner of the cargo door skin cut-out, 
which could result in reduced structural 
integrity of the airplane 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Note 1: This AD requires revisions to 
certain operator maintenance documents to 
include new inspections. Compliance with 
these inspections is required by 14 CFR 
91.403(c). For airplanes that have been 
previously modified, altered, or repaired in 
the areas addressed by these inspections, the 
operator may not be able to accomplish the 
inspections described in the revisions. In this 
situation, to comply with 14 CFR 91.403(c), 
the operator must request approval for an 
alternative method of compliance according 
to the procedures specified in paragraph (g) 
of this AD. The request should include a 
description of changes to the required 
inspections that will ensure the continued 
damage tolerance of the affected structure. 
The FAA has provided guidance for this 
determination in Advisory Circular (AC) 25- 
1529. 


Maintenance Requirements Manual Revision 


(f) Within 30 days after the effective date 
of this AD, revise the Airworthiness 
Limitations (AWL) section (Appendix B) of 
the Instructions for Continuing 
Airworthiness of the Canadair Regional Jet 
Maintenance Requirements Manual (MRM), 
to include the information specified in AWL 
Task 53-61—141 in Canadair Regional Jet 
Temporary Revision (TR) 2B—2109, dated 
October 13, 2005. Thereafter, except as 
provided by paragraph (g) of this AD, no 


alternative structural inspection intervals 
may be approved for the cargo door skin cut- 
out. 


Note 2: The actions required by paragraph 
(f) of this AD may be done by inserting a 
copy of TR 2B—2109 into the AWL section of 
the Canadair Regional Jet MRM. When the 
contents of TR have been included in general 
revisions of the MRM, the general revisions 
may be inserted in the MRM, provided the 
relevant information in the general revision 
is identical to that in TR 2B—2109. 


Alternative Methods of Compliance 
(AMOCs) 


(g)(1) The Manager, New York Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 


(h) Canadian airworthiness directive CF- 
2005-05, dated February 18, 2005, also 
addresses the subject of this AD. 


Material Incorporated by Reference 


(i) You must use Canadair Regional Jet 
Temporary Revision 2B—2109, dated October 
13, 2005, Part 2, Appendix B of the Canadair 
Regional Jet Maintenance Requirements 
Manual to perform the actions that are 
required by this AD, unless the AD specifies 
otherwise. The Director of the Federal 
Register approved the incorporation by 
reference of this document in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Contact Bombardier, Inc., Canadair, 
Aerospace Group, P.O. Box 6087, Station 
Centre-ville, Montreal, Quebec H3C 3G9, 
Canada, for a copy of this service 
information. You may review copies at the 
Docket Management Facility, U.S. 
Department of Transportation, 400 Seventh 
Street SW., Room PL-401, Nassif Building, 
Washington, DC; on the Interet at http:// 
dms.dot.gov; or at the National Archives and 
Records Administration (NARA). For 
information on the availability of this 
material at the NARA, call (202) 741-6030, 
or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 


Issued in Renton, Washington, on May 16, 
2006. 
Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 06-4847 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-—23818; Directorate 
Identifier 2005-NM-—228-AD; Amendment 
39-14616; AD 2006-11-12] 


RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 767 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for all 
Boeing Model 767 airplanes. This AD 
requires repetitive measurements of the 
rudder and elevator freeplay, repetitive 
lubrication of rudder and elevator 
components, and related investigative/ 
corrective actions if necessary. This AD 
results from reports of freeplay-induced 
vibration of the rudder and the elevator. 
The potential for vibration of the control 
surface should be avoided because the 

- point of transition from vibration to 
divergent flutter is unknown. We are 
issuing this AD to prevent excessive 
vibration of the airframe during flight, 
which could result in loss of control of 
the airplane. 
DATES: This AD becomes effective June 
30, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the AD 
as of June 30, 2006. 

ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street 
SW., Nassif Building, Room PL-401, 
Washington, DC. 

Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124-2207, for service 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: 
Dennis Stremick, Aerospace Engineer, 
Airframe Branch, ANM-120S, FAA, 
Seattle Aircraft Certification Office, 
1601 Lind Avenue, SW., Renton, _ 
Washington 98055-4056; telephone 
(425) 917-6450; fax (425) 917-6590. 
SUPPLEMENTARY INFORMATION: 


Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 
Discussion 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to all Boeing Model 767 airplanes. 
That NPRM was published in the 
Federal Register on February 8, 2006 
(71 FR 6415). That NPRM proposed to 
require repetitive measurements of the 
rudder and elevator freeplav, repetitive 
lubrication of rudder and elevator 
components, «nd related investigative/ 
corrective actions if necessary. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments received. 


Request To Revise Initial Compliance 
Times 

Boeing, the airplane manufacturer, 
requests that the initial compliance 
times be revised. The commenter 
recommends an allowance for the initial 
compliance intervals to start at airplane 
completion rather than after AD release. 

The commenter states that for 
airplanes completed after the release of 
the AD, the initial compliance time for 
the freeplay inspection should be equal 
to the repeat interval of 36 months 
specified in the NPRM. The commenter 
explains that the initial compliance time 
of 18 months specified in Boeing 
Special Attention Service Bulletins 767— 
27-0197 and 767—27—0198 (which are 
referenced as the appropriate sources of 
service information for accomplishing 
the proposed actions in the NPRM) 
resulted partially from a need to address 
airplanes that may not have been 
maintained frequently enough and may 
have excessive freeplay. However, the 
commenter notes that when airplanes 
leave its production line, excessive 
free m wo is not yet an issue. 

erefore, the commenter suggests 
that the compliance time for paragraph 
(g) of the NPRM be revised to read 
“Within 18 months after the effective 
date of this AD, or within 36 months © 
after the date of issuance of the original 
standard certificate of airworthiness or 
original export certificate of 
airworthiness, whichever occurs later 
& 

The commenter also states that the 
initial compliance time forthe 
lubrication should be equal to the 
lowest of the repetitive intervals (9 


months) specified in the NPRM because 
airplanes may be delivered with either 
type of grease. The commenter suggests 
that the compliance time for paragraph 
(i) of the NPRM be revised to read 
“Within 9 months after the effective 
date of this AD or within 9 months after 
the date of issuance of the original 
standard certificate of airworthiness or 
original export certificate of 
airworthiness, whichever occurs later 

The commenter notes that it is 
planning to issue Revision 1 of the 
referenced service bulletins to address 
these changes. 

We agree with the commenter to 
revise the initial compliance times. We 
have determined that extending the 
initial compliance times for certain 
airplanes, as recommended by the 
manufacturer, will not adversely affect 
safety. We have revised the compliance 
times in paragraphs (g) and (i) of this 
AD accordingly. 

We acknowledge that the commenter 
is planning to issue Revision 1 of the 
referenced service bulletins. We may 
consider further rulemaking at that time 
or we may consider approving Revision 
1 of the service bulletins as an 
alternative method of compliance 
(AMOC). 


Request To Revise Applicability of 
Repetitive Compliance Times 

Boeing requests that the wording of 
the applicability for the repetitive 
intervals specified in paragraphs (i)(1) 
and (i)(2) of the NPRM be revised. The 
commenter states that the intent of the 
wording in Boeing Special Attention 
Service Bulletins 767—27-0197 and 
767—27-0198 was for the longer 
compliance time to be allowed only if 
BMS 3-33 grease is already in use at the 
time the lubrication task is being 
accomplished. The commenter states 
that an operator should not be allowed 
to take credit for planned future use of 
BMS 3-33 grease. 

The commenter recommends that 
paragraph (i)(1) of the NPRM be revised 
to read ‘“‘* * * BMS 3-33 is not already 
being used * * *” and paragraph (i)(2) 
of the NPRM be revised to read ‘““* * * 
BMS 3-33 is already being used * * *” 

We agree with the commenter. For 
clarity, we have revised paragraphs 
(i)(1) and (i)(2) of this AD. 


Request To Allow Maintenance 
Planning Document (MPD) Tasks as an 
AMOC 


ABSA Cargo Airline requests that 
certain MPD tasks be considered an 
acceptable AMOC for the actions 
specified in the NPRM. The commenter 
states that Model 767 MPD D622T001, 
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Revision August 2005, Items 12—21-—04— 
3A/—3B, 12—21-06-3A/—3B, and 27-02- 
00-6A/—6B, already contain the same 
lubrication and freeplay tasks on the 
elevator and rudder surfaces as those 
specified in Boeing Special Attention 
Service Bulletin 767—27-0197, with a 9- 
month interval for lubrication and a 2C 
interval (12,000 flight hours or 36 
months) for freeplay check. 

We do not agree to allow tasks done 
in accordance with the MPD as an 
AMOC. Compliance times have to be 
based on defined intervals to ensure that 
the required action in an AD will be 
done within an appropriate timeframe 
for safe operation of the airplane. Since 
operators’ scheduled maintenance 
(letter) checks vary, it is possible that an 
operator’s C-check could occur after the 
compliance time required in this AD. In 
addition, MPD tasks may be revised in 
the future and therefore may differ from 
the requirements in this AD. However, 
paragraph (1) of this AD provides 


operators the opportunity to request an - 


AMOC if data are presented to 
substantiate the actions provide an 
equivalent level of safety. 


Request To Withdraw NPRM 


Air Transport Association (ATA), on 
behalf of its member American Airlines 
(AAL), does not agree with the 
provisions of the NPRM or with the use 
of an AD to mandate changes to the 
maintenance programs. 

AAL states that maintenance should 
be governed and dictated through the 
Maintenance Review Board Report 
(MRBR), FAA Aircraft Evaluation Group 


_ (AEG), with program oversight by FAA 


Flight Standards, and should not be 
required via an AD. AAL also states that 
implementation and oversight of an AD 
is costly to airlines, especially ADs that 
do not contain terminating action. AAL 
proposes that the NPRM be withdrawn 
and that the maintenance be 
implemented through proper channels, 
i.e., the MRBR. AAL concludes that 
when the FAA does not communicate 
well between branches, excessive costs 
may be driven into an operator’s budget, 
in this case due to additional oversight 
required for an AD. 

ATA also concludes that comments 
by its members indicate that the 
provisions of the NPRM would be best 
implemented through the existing 
maintenance review board. ATA 
summarizes its members’ comments as 
follows: 

e ATA notes that AAL’s comments 
illustrate the impact of using an AD 
rather than existing programs for 
implementing necessary maintenance 
changes. 


° ATA states that Delta Air Lines’ 
(DAL) comments illustrate inefficient 
disparities among the proposed 
repetitive intervals. DAL’s comments 
are described in the ‘Request to Revise 
Repetitive Interval’’ paragraph in the 
preamble of this AD. 

e ATA states that U.S. Airways’ 
(USA) comments illustrate that there are 
alternative streamlined methods for 
accomplishing the intent of the NPRM. 
USA’s comments are described in the 
‘Request for an AMOC for the Rudder 
Freeplay Inspection” paragraph in the 
preamble of this AD. 

We do not agree with the commenter’s 
request to withdraw this AD, or that an 
AD is not the proper vehicle for 
addressing the identified unsafe 
condition. According to the Federal 
Aviation Regulations (14 CFR 39.1), the 
issuance of an AD is based on the 
finding that an unsafe condition exists 
or is likely to develop in aircraft of a 
particular type design. The 


' responsibilities placed on us by the 


Federal Aviation Act do not prohibit us 
from making any unsafe condition— 
whether resulting from maintenance, 
design defect, or otherwise—the proper 
subject of an AD. Therefore, regardless 
of the cause or the source of an unsafe 
condition, we have the authority to 
issue an AD when an unsafe condition 
is found that is likely to exist or develop 
on other products of the same type 
design. We consider issuance of an AD 
necessary because ADs are the means to 
mandate accomplishment of procedures 
and adherence to specific compliance 
times. 

We acknowledge that some operators 
may currently have their own 
maintenance programs to address an 
unsafe condition. If a program contained 
all the requirements of an AD, an 
operator would already be in 
compliance with the AD, or would be in 
a position to obtain approval for an 
AMOC with the AD (i.e., to follow the 
operator’s current program rather than 
revise it to comply with the AD). 
However, our obligation to issue the AD 
and address an unsafe condition 
remains. We have not changed this AD 
in this regard. However, if an operator 
wishes to request an AMOC, a provision 
has been specified in paragraph (1) of 
this AD. 


Request To Revise Repetitive Interval 


DAL requests that the repetitive 
lubrication interval for rudder and 
elevator components be the same for all 
airplanes, regardless of thestype of 
grease that is used. The commenter 
states that it does not have any negative 
experiences using non-BMS 3-33 
grease, and therefore the 18-month/ 


6,000-flight-hour interval is appropriate 
for all greases. The commenter contends 
that a unified interval reduces the risk 
of non-compliance when an airplane 
must receive non-routine, non- 
scheduled servicing. The commenter 
also states that if all approved greases 
cannot support the 18-month/6,000- 
flight-hour interval, then it requests that 
as many greases as possible be added to 
the allowable greases for the longer 
interval. 

We acknowledge the commenter’s 
concern; however, we do not agree. The 
lubrication is required at intervals not to 
exceed the earlier of 3,000 flight hours 
or 9 months for airplanes on which BMS 
3-33 grease is not used; and the earlier 
of 6,000 flight hours or 18 months for 
airplanes on which BMS 3-33 grease is 
used. The compliance times are 
consistent with the manufacturer’s 
recommendations. In addition, the 
commenter did not provide technical 
substantiation allowing the calendar 
time to exceed 9 months or 18 months, 
depending on the type of grease used. 
We have determined that the 
compliance times in the AD represent 
the maximum interval of time allowable 
for the affected airplanes to continue to 
safely operate before the actions are 
done. However, according to the 
provisions of paragraph (1) of this AD, 
we may approve requests to adjust the 
compliance time if the request includes 
data that prove that the new compliance 
time would provide an acceptable level 
of safety. We have not revised this AD 
in this regard. 


Request for an AMOC for the Rudder 
Freeplay Inspection 


USA requests that an AMOC be 
included for completing the rudder and 
elevator freeplay inspection. The 
commenter suggests a method for the 
rudder freeplay inspection, which is the 
same as the elevator freeplay inspection 
and which uses only one measurement. 
The commenter states this is an easier 
method that will ensure less possibility 
of error by completing only one 
measurement. 

We do not agree with this request. 
The commenter did not provide data 
substantiating that this alternative 
method for the rudder freeplay 
inspection would provide an acceptable 
level of safety. We have determined that 
the inspection must be accomplished 
according to the manufacturer’s 
procedures. However, an operator may 
apply for an AMOC under the 
provisions of paragraph (1) of this AD, 
if data are submitted to substantiate that 
the procedure would provide an 
acceptable level of safety. 
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Conclusion 


We have carefully reviewed the 
available data, including the comments 
received, and determined that air safety 
and the public interest require adopting 
the AD with the changes described 
previously. We have determined that 


these changes will neither increase the 
economic burden on any operator nor 
increase the scope of the AD. 


Costs of Compliance 


There are about 979 airplanes of the 
affected design in the worldwide fleet 


ESTIMATED CosTs 


and 423 airplanes of U.S. registry. The 
following table provides the estimated 
costs for U.S. operators to comply with 
this AD. No parts are necessary to 
accomplish either action. 


Work hours 


Average 
labor rate 
per hour 


Cost per airplane 


Number of 
U.S.- Fleet cost 

registered 

airplanes 


$65 
$65 


$520, per measurement cycle .. 


$1,755, per lubrication cycle .... 


423 | $219,960, per measurement 
cycle. 


423 | $742,365, per lubrication cycle. 


Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a ‘“‘significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
-on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 


this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


s 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


w 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


2006-11-12 Boeing: Amendment 39-14616. 
Docket No. FAA—2006—23818; 
Directorate Identifier 2005-NM-—228—AD. 


Effective Date 
(a) This AD becomes effective June 30, 
2006. 
Affected ADs 
(b) None. 
Applicability 
(c) This AD applies to all Boeing Model 


767-200, —300, —300F, and —-400ER series 
airplanes, certificated in any category. 


Unsafe Condition 


(d) This AD results from reports of 
freeplay-induced vibration of the rudder and 
the elevator. The potential for vibration of the 
control surface should be avoided because 
the point of transition from vibration to 
divergent flutter is unknown. We are issuing 
this AD to prevent excessive vibration of the 


airframe during flight, which could result in 
loss of control of the airplane. 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Service Bulletin References 


(f) The term “‘service bulletin,’ as used in 
this AD, means the Accomplishment 
Instructions of the following service 
bulletins, as applicable: 

(1) For Model 767-200, —300, and —300F 
series airplanes: Boeing Special Attention 
Service Bulletin 767—27-0197, dated October 
27, 2005; and 

(2) For Model 767—400ER series airplanes: 
Boeing Special Attention Service Bulletin 
767—27-0198, dated October 27, 2005. 


Repetitive Measurements 


(g) Within 18 months after the effective 
date of this AD; or within 36 months since - 
the date of issuance of the original standard 
airworthiness certificate or the date of 
issuance of the original export certificate of 
airworthiness; whichever occurs later: 
Measure the rudder and elevator freeplay. 
Repeat the measurement thereafter at 
intervals not to exceed 12,000 flight hours or 
36 months, whichever occurs first. Do all 
actions required by this paragraph in 
accordance with the applicable service 
bulletin. 


Related Investigative and Corrective Actions 


(h) If any measurement found in paragraph 
(g) of this AD exceeds any applicable limit 
specified in the service bulletin: Before 
further flight, do the applicable related 
investigative and corrective actions in 
accordance with the applicable service 
bulletin. 

Repetitive Lubrication \ 

(i) Within 9 months after the effective date 
of this AD; or within 9 months since the date 
of issuance of the original standard 
airworthiness certificate or the date of 
issuance of the original export certificate of 
airworthiness; whichever occurs later: 
Lubricate the rudder and elevator 
components specified in the service bulletin. 
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Repeat the lubrication thereafter at the 
applicable interval in paragraph (i)(1) or (i)(2) 
of this AD. Do all actions required by this 
paragraph in accordance with the applicable 
service bulletin. 

(1) For airplanes on which BMS 3-33 
grease is not already in use prior to the time 
the lubrication task is being accomplished: 
At intervals not to exceed 3,000 flight hours 
or 9 months, whichever occurs first. 

(2) For airplanes on which BMS 3-33 
grease is already in use prior to the time the 
lubrication task is being accomplished: At 
intervals not to exceed 6,000 flight hours or 
18 months, whichever occurs first. 


Concurrent Repetitive Cycles 


(j) If a freeplay measurement required by 
paragraph (g) of this AD and a lubrication 
cycle required by paragraph (i) of this AD are 
due at the same time or will be accomplished 
during the same maintenance visit, the 
freeplay measurement and applicable related 
investigative and corrective actions must be 
done before the lubrication is accomplished. 


No Reporting Required 
(k) Although the service bulletins 
referenced in this AD specify to submit 


certain information to the manufacturer, this 
AD does not include that requirement. 


Alternative Methods of Compliance 
(AMOCs) 


(1)(1) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair 
required by this AD, if it is approved by an 
Authorized Representative for the Boeing 
Commercial Airplanes Delegation Option 
Authorization Organization who has been 
authorized by the Manager, Seattle ACO, to 
make those findings. For a repair method to 
be approved, the repair must meet the 
certification basis of the airplane, and the 
approval must specifically refer to this AD. 


Material Incorporated by Reference 


(m) You must use Boeing Special Attention 
Service Bulletin 767—27-0197, dated October 
27, 2005; or Boeing Special Attention Service 
Bulletin 767—27—0198, dated October 27, 
2005; as applicable, to perform the actions 
that are required by this AD, unless the AD 
specifies otherwise. The Director of the 
Federal Register approved the incorporation 
by reference of these documents in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124-2207, for a copy of this 
service information. You may review copies 
at the Docket Management Facility, U.S. 
Department of Transportation, 400 Seventh 
Street, SW., Room PL-401, Nassif Building, 
Washington, DC; on the Internet at http:// 
dms.dot.gov; or at the National Archives and 


Records Administration (NARA). For 
information on the availability of this 
material at the NARA, call (202) 741-6030, 
or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 


Issued in Renton, Washington, on May 17, 
2006. 
Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc, 06-4846 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-—20732; Directorate 
Identifier 2004—NM-278-AD; Amendment 
39-14617; AD 2006-11-13] 


RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 777-200 and -300 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Boeing Model 777-200 and —300 series 
airplanes. This AD requires replacing 
the battery packs of the emergency 
power assist system (EPAS) of the left 
and right non-overwing exit doors with 
new or modified battery packs. This AD 
results from intermittent failures of the 
EPAS battery pack found during testing, 
which are due to switch contamination, 
cam alignment problems, and 
inadequate self-test capability. We are 
issuing this AD to prevent failure of the 
EPAS, which could result in the 
inability to open the exit door during an 
emergency evacuation. 
DATES: This AD becomes effective June 
30, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the AD 


* as of June 30, 2006. 


ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street 
SW., Nassif Building, Room PL—401, 


- Washington, DC. 


Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124-2207, for service 
information identified in this AD. 


FOR FURTHER INFORMATION CONTACT: 
Georgios Roussos, Systems and 
Equipment Branch, ANM-130S, FAA, 
Seattle Aircraft Certification Office, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 917-6482; fax (425) 917-6590. 
SUPPLEMENTARY INFORMATION: 


Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 

Discussion 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain Boeing Model 777-200 
and —300 series airplanes. That NPRM 
was published in the Federal Register 
on March 31, 2005 (70 FR 16449). That 
NPRM proposed to require replacing the 
battery packs of the emergency power 
assist system (EPAS) of the left and right 
non-overwing exit doors with new or 
modified battery packs. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments received. 


Supportive Comment 


Boeing concurs with the contents of 
the NPRM. 


Request To Include Reporting 
Requirement/Return Defective 
Components 


Radiant Power Corporation states that, 
after working with the airplane 
manufacturer, it identified and tested a 
replacement switch produced by a 
different manufacturer and incorporated 
the switch into a new design which was 
approved by the airplane manufacturer. 
Radiant Power Corporation adds that 
the existing suspect part number 
(S283W203-1) is the current airplane 
manufacturer’s part number, and both 
part numbers BPAS10—1 and 
S283W203-1 are incorporated into each 
battery pack Radiant Power Corporation 


produces. Radiant Power Corporation 


has replaced 510 (approximately 50 
percent) of the defective EPAS battery 
packs identified in the NPRM with these 
new, improved units; 795 of the new 
units have been delivered to its” 
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customers with no units returned after 
delivery due to failure of the new switch 
modification. Radiant Power 
Corporation adds that the latest upgrade 
of the battery pack meets all the 
necessary requirements of the battery 
pack that was modified by the airplane 
manufacturer. Radiant Power 
Corporation asks that information be 
added to the AD instructing operators to 
notify Radiant Power Corporation of the 
quantity of suspect battery packs found 
when accomplishing the NPRM on both 
Group 1 and 2 airplanes. Radiant Power 
Corporation states that when it receives 
that information it will then work out 
the replacement logistics of the suspect 
units within the timeframe specified in 
the AD. 


We infer that Radiant Power 
Corporation wants to include a 
reporting requirement asking operators 
for the information specified; we do not 
agree. Under the Paperwork Reduction 
Act (PRA), we look for two reasons for 
including a reporting requirement in our | 
ADs: (1) if there’s a quality control 
problem and we need to know the 
extent of that problem; and (2) if we 
need more information to decide 
whether additional AD action is needed 
(i.e., the AD is interim action). In this 
case, neither of these reasons are 
applicable. The PRA requires agencies 
to consider the extent of the paperwork 
burden that will accompany any new 
rule. The PRA is intended to reduce 
these burdens by requiring agencies not 
only to analyze the information 
collection and reporting costs they are 
imposing on the private sector, but to 
use those analyses to minimize the cost. 
Furthermore, we have determined that 
the design improvements, as 
implemented by Radiant Power = 
Corporation, do not provide adequate 
test capability to detect potential latent 
failures of the battery pack circuit, and - 
do not address the unsafe condition 
identified in this AD. Adequate test 
capability is required to ensure that the 
EPAS is able to support opening the 
airplane passenger doors during 
emergency evacuation conditions. 


Radiant Power Corporation also asks 
that any existing defective EPAS battery 
packs be returned to them for warranty 
repair. 

We do not have the authority to direct 
operators to return defective 
components to the parts manufacturer; 
we can only require repair or — 
replacement of defective components 
. that are installed on the airplane. In 
light of this, we have made no change 
to the AD in this regard. 


Request To Replace Battery Packs on 
Attrition Basis Only 


United Airlines states that they follow 
the Maintenance Review Board (MRB) 
process specified in the Boeing 777 
MRB, Task 52—091-00, which provides 
procedures to restore the EPAS battery 
pack at its life limit of three years. 
United Airlines adds that performing 
the tasks in the MRB process 
successfully identifies and corrects the 
identified unsafe condition (switch 
contamination, cam alignment 
problems) found in these units. United 
Airlines notes that following the 
airplane manufacturer’s replacement 
instructions adequately eliminates the 
possibility of experiencing latent 
failures once the battery pack is in 
service. United Airlines also states that, 
under the MRB actions, the battery 
packs are opened, inspected, restored, 
and functionally tested after rework 
using specialized procedures developed 
by the airplane manufacturer. United 
Airlines adds that, provided operators 
follow the refurbishment procedures 
specified by the airplane manufacturer, 
the proposed replacement of the battery 
packs with new units should be made 
on an attrition basis. 

We do not agree. The MRB actions 
that United Airlines refers to are 
performed every three years and are not 
adequate to maintain the battery pack at 
the reliability level required to support 
opening the passenger entry door during 
emergency evacuation conditions. In 
addition, no supporting data was 
provided identifying the specialized 
procedures used for the rework and 
testing of the battery packs. However, if 
supporting data are provided, persons 
may apply for approval of an alternative 
method of compliance (AMOC) in 
accordance with the provisions in 
paragraph (j) of this AD. We have made 
no change to the AD in this regard. 


Request To Address Defective Parts 
Manufacturer Approval (PMA) Parts 


The Modification and Repair Parts 
Association (MARPA) asks that the 
NPRM be revised to cover possible 
defective PMA alternative parts; the 
NPRM provides for replacement of 
battery packs designated by certain part 
numbers with “new and improved’”’ 
battery packs. MARPA states that the 
NPRM fails to address the possibility 
that parts approved under 14 CFR part 
21.303(a)—(PMA)—may be installed in 
lieu of the parts mentioned in the 
airplane manufacturer’s service 
bulletins. MARPA notes that there are at 
least two battery packs that may be 
installed in lieu of the airplane 
manufacturer’s parts; those parts are 


manufactured by the battery 
manufacturer. MARPA adds that, the 
PMA parts apparently have the battery 
manufacturer’s part number, rather than 
the airplane manufacturer’s part 
numbers in the referenced service 
bulletins. MARPA states that specifying 
only the OEM part number creates a 
regulatory loophole, which could create 
safety issues by allowing defective parts 
to remain in service. Therefore, MARPA 
requests the following: (1) that the FAA 
determine whether the PMA parts 
contain the same defects as the airplane 
manufacturer’s parts, and (2) that the 


~ NPRM be modified to address the 


possibility that PMA parts are installed 
in place of the OEM parts specified in 
the referenced service bulletins. 


In its comment, Radiant Power 
Corporation agrees with MARPA that 
the PMA and OEM part numbers should 
be addressed by the NPRM. However, 
this situation does not apply to Radiant 
Power Corporation because their PMA 
parts include the OEM part number. 


We partially agree with MARPA. 


We agree that, if we know that an 
unsafe condition also exists in PMA 
parts, the AD should address those 
parts, as well as the original parts. 
MARPA identified a PMA part that, in 
this case, is identical to the OEM part. 
The part has received PMA under a 
licensing agreement from the OEM, and 
is identified by both the OEM and the 
part manufacturer’s part number; 
therefore, the part is subject fo the 
requirements of this AD. We also note 


that both of these part numbers are 


listed in the OEM’s airplane 
maintenance documentation. We are not 
aware of any other parts that have 
received PMA approval. 


MARPA’s remarks are timely in that 
the Transport Airplane Directorate 
currently is in the process of reviewing 
this issue as it applies to transport 
category airplanes. We acknowledge 
that there may be other ways of 
addressing this issue to ensure that 
unsafe PMA parts are identified and 
addressed. Once we have thoroughly 
examined all aspects of this issue, 
including input from industry, and have 
made a final determination, we will 
consider whether our policy regarding 
addressing PMA parts in ADs needs to 
be revised. We consider that to delay 
this AD action would be inappropriate, 
since we have determined that an 
unsafe condition exists and that 
replacement of certain parts must be 
accomplished to ensure continued 
safety. Therefore, we have made no 
change to the AD in this regard. 
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Request To Consider Broader Aspects 
of an Identified Problem 


MARPA also suggests that the FAA 
has largely ceded continuing 
airworthiness problem identification to 
the airplane manufacturer’s. MARPA 
states that service difficulties are 
reported to the airplane manufacturer, 
who then determines the appropriate 
corrective action and issues a service 
bulletin; the FAA then takes a reactive 
role and issues an airworthiness 
directive (AD). MARPA adds that the 
majority of ADs are issued as a result of 
the service bulletins, which can create 
problems for operators. One of these 
problems is that airplane manufacturers 
operate in an insular niche where the 
prevailing view is that all their products 
are the same. MARPA provides an 
example of the service bulletins 
ignoring the existence of PMAs and that 
some affected products may be modified 
by installation of PMA parts. This 
results in service requirements that may 
require modification before being 
applied in the form of an AD. MARPA 
suggests that the FAA consider this 
when an AD involving a component 
part that may have a PMA alternative is 
issued. 

Although MARPA’s remarks do not 
specifically request a change to this AD, 
we would like to clarify that we do use 
service bulletins as starting points for 
our research into the development of an 
AD, when they are available, because of 
the OEM’s expertise and broad 
knowledge of the product. Often, service 
information may not even be available 
that addresses a particular identified 
unsafe condition. In all cases, we may 
also consult with other aeronautical 
experts, specialists, and vendors, and 


_ we may research databases, reports, 


testing results, etc., to ensure that the 
unsafe condition is addressed in an 
appropriate and timely manner. We 
have made no change to the AD as a 
result of MARPA’s remarks in the 
previous paragraph. 


Request To Change Cost Estimate 
American Airlines (AAL) has no 


objection to accomplishing the 


replacement required by the NPRM, but 
disagrees with the cost estimates. AAL 
states that it has accomplished the 
required replacement on 35 airplanés, 
and the labor required is 12 work hours 
(1.5 hours per door) per airplane. AAL 
adds that the parts cost is $29,061 per 
airplane, for a total cost of $1,300,200 to 
acconiplish the replacement on those 
airplanes. 

We do not agree with AAL’s request. 
Our cost estimate is based on 
information that the manufacturer has 


provided to us. Also, we point out that 
the cost impact figures discussed in AD 
rulemaking actions represent only the 
time necessary to perform the specific 
actions actually required by the AD. 
These figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. We have 
made no change to the AD in this 
regard. 


Clarification of Alternative Method of 
Compliance (AMOC) Paragraph 


We have revised this action to clarify 
the appropriate procedure for notifying 
the principal inspector before using any 
approved AMOC on any airplane to 
which the AMOC applies. 


Conclusion 


After careful review of the available 
data, including the comments noted 
above, we have determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously described. This change will 
neither increase the economic burden 


_ on any operator nor increase the scope 


of the AD. 


Costs of Compliance 


There are about 348 airplanes of the 
affected design in the worldwide fleet. 
This AD affects about 134 airplanes of 
U.S. registry. 

The replacement takes about 8 work 
hours per airplane (1 work hour per 
battery pack), at an average labor rate of 
$65 per work hour. Required parts cost 


- about $29,058 per airplane. Based on 


these figures, the estimated cost of the 
replacement for U.S. operators is 
$29,578 per airplane. 

For Group 2 airplanes: The optional 
modification, if accomplished, takes 
about 16 work hours per airplane (2 
work hours per battery pack), at an 
average labor rate of $65 per work hour. 
Required parts cost about $789 per 
airplane. Based on these figures, the 
estimated cost is $1,829 per airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart Ill, Section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 


air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a ‘‘significant rule’ under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39AIRWORTHINESS 
DIRECTIVES 


w 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


w 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


2006-11-13 Boeing: Amendment 39-14617. 
Docket No. FAA—2005—20732; 
Directorate Identifier 2004-NM-—278—AD. 


Effective Date 


(a) This AD becomes effective June 30, 
2006. 
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Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Boeing Model 777- 
200 and —300 series airplanes, certificated in 
any category; as identified in Boeing Service 


Bulletin 777-862-0033, Revision 1, dated June 
12, 2003. 


Unsafe Condition 


(d) This AD was prompted by intermittent 
failures of the emergency power assist system 
(EPAS) battery pack found during testing, 
which are due to switch contamination, cam 
alignment problems, and inadequate self-test 
capability. We are issuing this AD to prevent 
failure of the EPAS, which could result in the 
inability to open the exit door during an 
emergency evacuation. 


Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Replacement 


(f) For Group 1 airplanes, as identified in 
Boeing Service Bulletin 777-52-0033, 
Revision 1, dated June 12, 2003: Within 24 
months after the effective date of this AD, 
replace the battery packs of the EPAS of the 
left and right non-overwing exit doors with 
new battery packs by doing all the actions 
specified in Boeing Service Bulletin 777—52- 
0033, Revision 1, dated June 12, 2003. 


Replacement or Modification 


(g) For Group 2 airplanes, as identified in 
_ Boeing Service Bulletin 777-52-0033, 
Revision 1, dated June 12, 2003: Within 24 
months after the effective date of this AD, 
accomplish the actions specified in either 
paragraph (g)(1) or (g)(2) of this AD. 

(1) Replace the battery packs as required by 
paragraph (f) of this AD. 

(2) Modify the battery packs by doing all 
the actions specified in Boeing Component 
Service Bulletin 285W0955-—24-01, dated 
November 21, 2002. 


Credit for Actions Accomplished Previously 


(h) Accomplishing the applicable actions 
required by paragraph (f) or (g) of this AD 
before the effective date of this AD, in 
accordance with Boeing Special Attention 
Service Bulletin 777-52-0033, dated 
November 21, 2002, is considered acceptable 
for compliance with the corresponding 
actions in this AD. Part number (P/N) S906— 
10207-2 (for a 9-volt alkaline battery), shown 
in Paragraph 2.C.2. of that service bulletin, is 
not a valid P/N; the correct P/N that must be 
used is P/N S906—10135-8011. 


Parts Installation 


(i) As of the effective date of this AD, no 
person may install a EPAS battery pack, P/ 
N S283W203-1 or P/N 285W0955-101, on 
any airplane. 

Alternative Methods of Compliance 
(AMOCs) 


(j)(1) The Manager, Sgattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 


requested in accordance with the procedures 
found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 
airplane to which the AMOC applies, notify 
the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 


Material Incorporated by Reference 


(k) You must use Boeing Service Bulletin 
777-52-0033, Revision 1, dated June 12, 
2003; and Boeing Component Service 
Bulletin 285W0955-24—01, dated November 
21, 2002; as applicable; to perform the 
actions that are required by this AD, unless 
the AD specifies otherwise. The Director of 
the Federal Register approved the 
incorporation by reference of these 
documents in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Contact Boeing 
Commercial Airplanes, P.O. Box 3707, 
Seattle, Washington 98124-2207, for a copy 
of this service information. You may review 
copies at the Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Room PL—401, Nassif 
Building, Washington, DC; on the Internet at 
hittp://dms.dot.gov; or at the National 


- Archives and Records Administration 


(NARA). For information on the availability 
of this material at the NARA, call (202) 741- 
6030, or go to hitp://www.archives.gov/ 
federal_register/code_of. 
ibr_locations.html. 


Issued in Renton, Washington, on ie 16, | 


2006. 
Kevin M. Mullin, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 06-4845 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-23213; Directorate 
Identifier 2005-NM-—192-AD; Amendment 
39-14615; AD 2006-11-11] 


RIN 2120—-AA64 


Airworthiness Directives; Boeing | 
Model 757 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is superseding an 
existing airworthiness directive (AD), 
which applies to certain Boeing Model 
757 series airplanes. That AD currently 
requires revising the Airworthiness 
Limitations section of the maintenance 
manual (757 Airworthiness Limitations 
Instructions (ALI)) to incorporate certain 
inspections and compliance times to 
detect fatigue cracking of principal 


structural elements (PSEs). This new AD 
requires incorporating a new revision to 
the Airworthiness Limitations section of 
the Instructions of Continued 
Airworthiness to mandate certain 
repetitive inspections for fatigue 
cracking of PSEs, and adds airplanes to 
the applicability in the existing AD. 
This AD results from a new revision to 
the ALI. We are issuing this AD to 
ensure that fatigue cracking of various 
PSEs is detected and corrected; such 
fatigue cracking could adversely affect 
the structural integrity of these 
airplanes. 


DATES: This AD becomes effective June 


“30, 2006. 


The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the AD 
as of June 30, 2006. 

On November 20, 2001 (66 FR 52492, 
October 16, 2001), the Director of the 
Federal Register approved the 
incorporation by reference of Boeing 
757 Maintenance Planning Data 
Document, Section 9, Boeing Document 
D622N001-9, Revision “May 1997”; and 
Boeing 757 Maintenance Planning Data 
Document, Section 9, Boeing Document 
D622N001-9, Revision “November 
1998.” 


ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street 
SW., Nassif Building, Room PL—401, 
Washington, DC. 

Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124-2207, for service 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: 
Dennis Stremick, Aerospace Engineer, 
Airframe Branch, ANM-120S, FAA, 
Seattle Aircraft Certification Office, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 917-6450; fax (425) 917-6590. 
SUPPLEMENTARY INFORMATION: 


Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office - 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 


Discussion 


The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
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part 39 to include an AD that 
supersedes AD 2001-20-12, amendment 
39-12460 (66 FR 52492, October 16, 
2001). The existing AD applies to 
certain Boeing Model 757 series 
airplanes. That NPRM was published in 
the Federal Register on December 8, 
2005 (70 FR 72939). That NPRM 
proposed to require incorporating a new 
revision to the Airworthiness 
Limitations section of the Instructions of 
Continued Airworthiness to mandate 
certain repetitive inspections for fatigue 
cracking of principal structural elements 
(PSEs). That NPRM also proposed to 

add airplanes to the applicability in the 
existing AD. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments that have 
been received on the NPRM. 


Support for NPRM 


American Airlines states that it will 
comply with the requirements in the 
NPRM and has no objection or 
additional comments. 

- United Airlines concurs with the 
contents of the NPRM, and adds that it 
plans to comply with the June 2005 
revision of the Boeing 757 Maintenance 
Planning Data (MPD) Document and 
will update its documents to 
incorporate that revision. 

Request To Change Applicability 

Boeing asks that we add Model 757-. 
200CB series airplanes to the 
applicability specified in the NPRM. 
Boeing states that Model 757—200CB is 
listed on Type Certificate Data Sheet 
A2NM, Revision 24, dated May 16, 
2005. 

We agree with Boeing as this AD is 
applicable to all Boeing Model 757 
airplanes. We find that this change does 
not expand the scope of the NPRM 
because no additional U.S. airplanes 
will be affected by this AD as.a result 
of this change. We have added Model 
757-200CB series airplanes to the 
applicability section of this AD 
accordingly. 


Request for Credit for Previous/Later 
Approved MPD Revisions 


Continental Airlines (CAL) 
recommends that paragraph (h) of the 
NPRM mandate incorporation of 
Revision ‘May 2003” or later FAA- 
approved revisions of Boeing Document 
D622N001-9, instead of Revision “June 
2005.’ CAL states that Revision “June 
2005” only incorporated a minor 
escalation of the time interval to a 
certain MPD item. The item is related to 


the operational check of the right Engine 
Indication And Crew Alerting System 
(EICAS) computer and has no bearing 
on any PSE. CAL adds that a review of 
the Revision “July 2004” changes 
showed minor typographical errors 
being corrected on certain MPD items. 
These items relate to the operational 
check of the decompression panel of the 
flight deck door, and have no relation to 
any PSE. CAL notes that it is Revision 
2003” that incorporates 
significant changes to the Airworthiness 
Limitations—Structural Inspections. 

CAL also states that, since the release 
of AD 2001-20-12, Boeing Document 
D622N001-9 has been revised seven 
times. Since that AD mandated the use 
of Revision ‘May 1997” or Revision 
“November 1998” only, an alternative 
method of compliance (AMOC) to the 
AD which was issued by the Seattle 
Aircraft Certification Office (ACO) was 
required in order to incorporate a later 
FAA-approved revision of the Boeing 
Document. CAL adds that the AMOC 
requirement did not provide any added 
value, since only the Seattle ACO is 
allowed to revise the Airworthiness 
Limitations—Structural Inspections. 
CAL also refers to approval of later 
FAA-approved revisions through an 
AMOC they received for AD 2001—20- 
12. 

We partially agree with CAL as 
follows: 

As policy, we do not reference “‘later- 
approved” service information in ADs. 
Using the phrase ‘‘or later FAA- 
approved revisions” violates Office of 
the Federal Register regulations for 
approving materials that are 
incorporated by reference. However, 
affected operators may request approval 
to use a later revision of the referenced 
MPD Document as an AMOC under the 
provisions of paragraph (j) of this AD. In 
addition, as specified in paragraph (j)(1) 
of this AD, AMOCs approved previously 
in accordance with AD 2001-20-12 are 
approved as AMOCs for the 
corresponding provisions of this AD. 

We do not agree to replace Boeing 757 
MPD Document, Section 9, 
“Airworthiness Limitations and CMRs,” 
Subsection B., of Boeing Document _ 
D622N001-9, Revision “June 2005” 
with Revision “May 2003.” However, 
since Revision “May 2003” includes all 
significant changes that are in Revision 
‘June 2005,” we have added Revision 
“‘May 2003” to paragraph (h) of this AD 
as an acceptable method of compliance 
for revising the MPD. 


Revise Paragraph (f) of the NPRM 

US Airways asks that the language 
specified in paragraph (f) of the NPRM 
be changed to require that operators 


incorporate the changes to Boeing 757 
MPD Document, Section 9, 
“Airworthiness Limitations and CMRs,” 
Subsection B., of Boeing Document 
D622N001-9, Revision “May 1997” or 
Revision “November 1998.” U.S. 
Airways states that, operators cannot 
revise the MPD Document specified in 
paragraph (f), only Boeing can make- 
such revisions with FAA approval. U.S. 
Airways states that, as an operator, they 
can only incorporate the changes into 
their Boeing 757 maintenance program 
to comply with the published 
requirements of the subject MPD 
Document Airworthiness Limitations. 

We do not agree with U.S. Airways. 
The airworthiness limitations, like the 
operating limitations, are a part of the 
type certificate for an airplane. Once an 
airworthiness certificate is issued for an 
airplane certifying that it conforms to an 
approved type design, this design is 
“locked” in the sense that the 
manufacturer cannot unilaterally change 
it for the subject airplane. Therefore, 
when the manufacturer makes any 
subsequent changes to the type 
certificate, including changes to the 
operating or airworthiness limitations, 
those changes are legally required only 
for products that are submitted for 
airworthiness certification based on a 
showing of conformity to the later 
design. 

Thus, for many years, we have 
imposed operating restrictions that are 
necessary to address identified unsafe 
conditions by requiring revisions to the 
operating limitations section of the 
Airplane Flight Manual (AFM). 
(Revision of the AFM by the type 
certificate holder would be effective 
only for airplanes produced after that 
revision.) Similarly, Boeing’s revision to 
the ALI was effective only for airplanes 
later certificated with those revisions 
included in their type certificate. For 
this reason, as stated in the NPRM, we 
must engage in rulemaking (i.e., 
issuance of an AD), in order to make the 
revisions mandatory for previously 
certificated airplanes. 

While the ALIs are contained in a 
“Boeing document” in the sense that 
Boeing originally produced it, the 
document, nevertheless, is a part of the 
instructions for continued airworthiness 
that operators must use to maintain the 
airplane properly. As explained in the 
NPRM, the effect of requiring that the 
document be revised to incorporate the 
current version of the ALI is that, in 


‘accordance with 14 CFR part 91.403(c), 


operators are then required to comply 
with those limitations. This is analogous 
to the effect of requiring a revision to 
the operating limitations: In accordance 
with 14 CFR part 91.9(a), operators are 
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required to comply with the revised 
operating limitations. 

Of course, those operators that have 
previously revised the ALI (or 
incorporated the revision into their 
maintenance programs) are given credit 
for having previously accomplished the 
requirements of this AD, as allowed by 
paragraph (e) of this AD. The legal effect 
is the same: The operator is required to 
comply with the limitations per 14 CFR 
part 91.403(c). We have made no ne 
to the AD in this regard. 


Conclusion 


We have carefully reviewed the 
available data, including the comments 
that have been received, and determined 
that air safety and the public interest 
require adopting the AD with the 
changes described previously. These 
changes will neither increase the 
economic burden on any operator nor 
increase the scope of the AD. 


Costs of Compliance 7 


There are about 1,038 airplanes of the 
affected design in the worldwide fleet. 
This AD affects about 673 airplanes of 
U.S. registry 

The actions that are required by AD 
2001-20-12, and retained in this AD, 
take about 1 work hour per airplane, at 
an average labor rate of $65 per work 
hour. Based on these figures, the 
estimated cost of the currently required 
actions is $65 per airplane. 

The new actions take about 1 work 
hour per airplane, at an average labor 
rate of $65 per work hour. Based on 
these figures, the estimated cost of the 
new actions specified in this AD for 
U.S. operators is $43,745, or $65 per 
airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of ‘Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 

_ the Administrator finds necessary for 

safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the National Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a ‘significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 4 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


m 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

m 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by removing amendment 39—12460 (66 
FR 52492, October 16, 2001) and by 
adding the following new airworthiness, 
directive (AD): 


2006-11-11 Boeing: Amendment 39-14615. 
Docket No. FAA—2005—23213; 


Directorate Identifier 2005-NM-—192—AD. 


Effective Date 


(a) This AD becomes effective June 30, 
2006. 


Affected ADs 
(b) This AD supersedes AD 2001-20-12. 
Applicability 
(c) This AD applies to all Boeing Model 


757-200, —200PF, —200CB, and —300 series 
airplanes, certificated in any category. 


Note 1: This AD requires revisions to 
certain operator maintenance documents to 


incorporate new inspections for fatigue 
cracking of principal structural elements 
(PSEs). Compliance with these inspections is 
required by 14 CFR 91.403(c). For airplanes 
that have been previously modified, altered, 
or repaired in the areas addressed by these 
inspections, the operator may not be able to 
incorporate the inspections described in the 
revisions. In this situation, to comply with 14 
CFR 91.403(c), the operator must request 
approval for an alternative method of 
compliance according to paragraph (j) of this 
AD. The request should include a description 
of changes to the required inspections that 
will ensure the continued damage tolerance 
of the affected structure. The FAA has 
provided guidance for this determination in 
Advisory Circular (AC) 25-1529. 


Unsafe Condition 


(d) This AD results from a new revision to 
the Airworthiness Limitations section of the 
maintenance manual (757 Airworthiness 
Limitations Instructions (ALI)). We are 
issuing this AD to ensure that fatigue 
cracking of various PSEs is detected and 
corrected; such fatigue cracking could 
adversely affect the structural integrity of 
these airplanes. 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Requirements of AD 2001-20-12 


Revision of Airworthiness Limitations and 
Certification Maintenance Requirements 


(f) For Model 757 series airplanes having 
line numbers 1 through 764 inclusive, and 
subject to the requirements of AD 2001—20- 
12: Within 3 years after November 20, 2001 
(the effective date of AD 2001-20-12), revise 
Section 9 of the Boeing 757 Maintenance 
Planning Data (MPD) Document entitled 
“Airworthiness Limitations and Certification 
Maintenance Requirements (CMRs)”’ to 
incorporate Subsection B. of Boeing 
Document D622N001-9, Revision 
1997” or Revision “November 1998.” 
Accomplishing the requirements in 
paragraph (h) of this AD ends the 
requirements in this paragraph. 


Note 2: For the purposes of this AD, the 
terms PSEs as used in this AD, and Structural 
Significant Items (SSIs) as used in Section 9 
of Boeing 757 MPD Document, are 
considered to be interchangeable. 


No Alternative Inspections/Inspection 
Intervals 


(g) Except as provided in paragraph (j) of 
this AD: After the actions required by 
paragraph (f) of this AD have been 
accomplished, no alternative inspections or 
inspection intervals shall be approved for the 
PSEs contained in Boeing Document 
D622N001-9, Revision ‘“‘May 1997” or 
“November 1998.” 


New Actions Required by This AD 
(h) For all airplanes: Within 36 months 


after the effective date of this AD, revise 
Section 9, ‘‘Airworthiness Limitations and 
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CMRs” of the Boeing 757 MPD Document to 
incorporate Subsection B. of Boeing 
Document D622N001-9, Revision ‘““May 
2003;” or Revision “June 2005,” as 
applicable. Accomplishing the requirements 
in this paragraph ends the requirements in 
paragraph (f) of this AD. 


No Alternative Inspections/Inspection 
Intervals 


(i) Except as provided in paragraph {j) of 
this AD: After the actions required by 
paragraph (h) of this AD have been 
accomplished, no alternative inspections or 
inspection intervals shall be approved for the 
PSEs contained in Boeing 757 MPD 
Document D622N001-9, Revision “May 
2003” or Revision ‘‘June 2005.” 


Alternative Methods of Compliance 
(AMOCs) 


(j) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

(1) AMOCs approved previously in 
accordance with AD 2001-20-12, are 
approved as AMOCs for the corresponding 
provisions of this AD. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to” 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair 
required by this AD, if it is approved by an 
Authorized Representative for the Boeing 
Commercial Airplanes Delegation Option 
Authorization Organization who has been 
authorized by the Manager, Seattle ACO, to 
make those findings. For a repair method to 
be approved, the repair must meet the 
certification basis of the airplane. 


Material Incorporated by Reference 


(k) The actions required by this AD shall 
be done in accordance with Boeing 757 
Maintenance Planning Data Document, 
Section 9, ‘Airworthiness Limitations and 
Certification Maintenance Requirements,”’ 
Subsection B. of Boeing Document 
D622N001-9, Revision “May 2003;” Boeing 
757 Maintenance Planning Data Document, 
Section 9, ‘Airworthiness Limitations and 
Certification Maintenance Requirements,” 
Subsection B. of Boeing Document 
D622N001-9, Revision “June 2005;” Boeing 
757 Maintenance Planning Data Document, 
Section 9, Boeing Document D622N001-9, 
Revision “May 1997;” or Boeing 757 
Maintenance Planning Data Document, 
Section 9, Boeing Document D622N001-9, 
Revision ‘November 1998;” as applicable; 
unless the AD specifies otherwise. 

(1) The Director of the Federal Register 
approved the incorporation by reference of 
Boeing 757 Maintenance Planning Data 
Document, Section 9, “Airworthiness 
Limitations and Certification Maintenance 
Requirements,” Subsection B. of Boeing 
Document D622N001-9, Revision ‘““May 
2003;” and Boeing 757 Maintenance 
Planning Data Document, Section 9, 
“Airworthiness Limitations and Certification 


Maintenance Requirements,” Subsection B. 
of Boeing Document D622N001-9, Revision 
“June 2005;” in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. 

(2) On November 20, 2001 (66 FR 52492, 
October 16, 2001), the Director of the Federal 
Register approved the incorporation by 
reference of Boeing 757 Maintenance 
Planning Data Document, Section 9, Boeing 
Document D622N001-9, Revision “‘May 
1997;” and Boeing 757 Maintenance 
Planning Data Document, Section 9, Boeing 
Document D622N001-9, Revision 
“November 1998.” 

(3) Contact Boeing Commercial Airplanes, 
P.O. Box 3707, Seattle, Washington 98124—- 
2207, for a copy of this service information. 
You may review copies at the Docket 
Management Facility, U.S. Department of 
Transportation, 400 Seventh Street SW., 
Room PL—401, Nassif Building, Washington, 
DGC; on the Internet at http://dms.dot.gov; or 
at the National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
call (202) 741-6030, or go to http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 


Issued in Renton, Washington, on May 15, 
2006. 
Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 06-4844 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-24072; Directorate 
identifier 2006—NM-—016-AD; Amendment 
39-14614; AD 2006-11-10] 


RIN 2120—AA64 


Airworthiness Directives; Empresa 
Brasileira de Aeronautica S.A. 
(EMBRAER) Model EMB—120, —120ER, 
-120FC, -—120QC, and —120RT 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Empresa Brasileira de Aeronautica S.A. 
(EMBRAER) Model EMB-120, —120ER, 
—120FC, -120QC, and —-120RT airplanes. 
This AD requires replacing the de-icing 
system ejector flow control valves with 
new, improved control valves having 
hermetically sealed switches; and 
rewiring applicable connectors. This AD 
results from a fuel system review 
conducted by the manufacturer. We are 


issuing this AD to prevent a potential 
source of ignition near a fuel tank, 
which, in combination with flammable 
fuel vapors, could result in a fuel tank 
explosion and consequent loss of the 
airplane. 


DATES: This AD becomes effective June 
30, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in the AD 
as of June 30, 2006. 


ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street 
SW., Nassif Building, Room PL—401, 
Washington, DC. 

Contact Empresa Brasileira de 
Aeronautica S.A. (EMBRAER), P.O. Box 
343—CEP 12.225, Sao Jose dos 
Campos—SP, Brazil, for service 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: Dan 
Rodina, Aerospace Engineer, 
International Branch, ANM-116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 227-2125; fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: 


Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 


- Docket Management Facility office 


between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 


Discussion 


The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to all Empresa Brasileira de 
Aeronautica S.A. (EMBRAER) 
EMB-120(_) airplane models in 
operation. That NPRM was published in 
the Federal Register on March 7, 2006 
(71 FR 11341). That NPRM proposed to 
require replacing the de-icing system 
ejector flow control valves with new, 
improved control valves having 
hermetically sealed switches; and 
rewiring applicable connectors. 


~*~ 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments received. 
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Support for NPRM 


One commenter, Charter Air 
Transport, supports the importance of 
the fuel system review conducted by the 
manufacturer and the need to prevent a 
potential source of ignition near fuel 
tanks 


Request To Review Modification 
Specified by the NPRM 

The same commenter requests that the 
method of compliance specified by the 
NPRM should be reviewed. Charter Air 
Transport states that installing modified 
flow control valves (bleed air) valves — 
that include hermetically sealed 
switches is specified in both EMBRAER 
Service Bulletin 120—30—0034, Revision 
01, dated September 22, 2004 (which 
was specified in the NPRM as the 
appropriate source of service 
information for accomplishing the 
proposed requirements of this AD), and 
Service Bulletin 120—36—0016, Revision 
01, dated October 4, 2004. (EMBRAER 
Service Bulletin 120—36—0016, Revision 
01, is cited as the appropriate source of 
service information for accomplishing 
the proposed requirements of a related 
NPRM that has the same applicability as 


this NPRM.) Charter Air Transport states 


that it will cost $13,451 per airplane to 
comply with both service bulletins. 
Charter Air Transport asserts that a 
more effective method of correcting the 
unsafe condition at a much-reduced cost 
would be to install air-purging louvers 
in certain rear lower fuselage and 
leading edge fairings, which would vent 
any fuel vapors away from any potential 
ignition source in the affected area. 
Charter Air Transport requests that 
EMBRAER consider this suggestion as 
an appropriate method of compliance to 
address the unsafe condition. 

Though Charter Air Transport did not 
make such a request, we infer that they 
are asking us to withdraw the NPRM 
until EMBRAER reviews the specified 
modification and determines a more 
appropriate method to correct the 
unsafe condition. We do not agree. 
Based on EMBRAER’s recommendation, 
we have determined that installing 
modified flow control valves is the 
appropriate method of correcting this 
unsafe condition. Further, Charter Air 
Transport provided no data to 
demonstrate that the proposed louver 
installation provides an equivalent level 
of safety or is more effective than 
installing modified flow control valves. 
We have not changed the AD in this 
regard. However, operators can request 
an alternative method of compliance 
(AMOC) in accordance with paragraph 
(h) of the AD, provided that sufficient 
data are submitted to substantiate that 


the proposed AMOC would provide an 
acceptable level of safety. 


Request To Permit Use of Alternative 
Parts 


One commenter, the Modification and 
Replacement Parts Association 
(MARPA), requests that the NPRM be 
revised to allow installation of 
alternative replacement parts. MARPA 
asserts that inserting the name of the 
parts manufacturer (Goodrich) before 
the cited part number (P/N) will more 
specifically identify the parts. MARPA 
states that, ‘‘the requirement to install a 
certain part-numbered part to the 
exclusion of any other part nullifies 14 
CFR 21.303, preventing the 
development and/or use of alternative 
parts.”” MARPA suggests adding the 


- phrase “or FAA-approved equivalent 


part number’”’ as a suffix to the cited part 
number to permit installation of 
equivalent alternative parts. 

We do not agree that it is necessary 
to ‘more specifically” identify the parts 
specified in the AD. The correct parts 
are clearly identified by the P/Ns 
specified in the AD. We infer that 
MARPA would like the AD to permit 
installation of any equivalent parts 
manufacturer approvals (PMA) parts so 
that it is not necessary for an operator 
to request approval of an AMOC in 
order to install an ‘‘equivalent’”» PMA 
part.. Whether an alternative part is 


“equivalent” in adequately resolving the. 


unsafe condition can only be 
determined on a case-by-case basis 
based on a complete understanding of 
the unsafe condition. We are not 
currently aware of any such parts. Our 
policy is that, in order for operators to 
replace a part with one that is not 
specified in the AD, they must request 
an AMOC. This is necessary so that we 
can make a specific determination that 
an alternative part is or is not 


_ susceptible to the same unsafe 


condition. 

In response to MARPA’s statement 
that the NPRM “‘nullifies 14 CFR 
§ 21.303,” under which the FAA issues 
PMAs, this statement appears to reflect 
a misunderstanding of the relationship 
between ADs and the certification 
procedural regulations of part 21 of the 
Federal Aviation Regulations (14 CFR 
part 21). Those regulations, including 
§ 21.303 of the Federal Aviation 
Regulations (14 CFR 21.303), are 
intended to ensure that aeronautical 
products comply with the applicable 
airworthiness standards. But ADs are 
issued when, notwithstanding those 
procedures, we become aware of unsafe 
conditions in these products or parts. 
Therefore, an AD takes precedence over 
design approvals when we identify an 


unsafe condition, and mandating 
installation of a certain P/N in an AD is 
not at variance with § 21.303. 

The AD provides a means of 
compliance for operators to ensure that 
the identified unsafe condition is 
addressed appropriately. For an unsafe 
condition attributable to a part, the AD 
normally identifies the replacement 
parts necessary to obtain that 
compliance. As stated in § 39.7 of the 
Federal Aviation Regulations (14 CFR 
39.7), “Anyone who operates a product 
that does not meet the requirements of 
an applicable airworthiness directive is 
in violation of this section.” Unless an 
operator obtains approval for an AMOC, 
replacing a part with one not specified 
by the AD would make the operator 
subject to an enforcement action and 
result in a civil penalty. No change to 
the AD is necessary in this regard. 


Clarification of Applicability 


The NPRM reflected Departmento de 
Aviacao Civil (DAC) AD 2005-12-02, 
dated January 19, 2006, and proposed 
that this AD be applicable “‘to all 
EMBRAER EMB-120( ) aircraft models 
in operation.”’ However, we determined 
that this could lead to confusion as to 
exactly which airplanes are affected. 
Therefore, to more clearly identify the 
affected airplanes, we revised the 
applicability of the AD to specify certain 
EMBRAER Model EMB-120( ) airplanes 
“as identified in EMBRAER Service 
Bulletin 120-30—0034, Revision 01, 
dated September 22, 2004.” This 
difference has been coordinated with 
the DAC. 


Conclusion 


We have carefully reviewed the 
available data, including the comments 
received, and determined that air safety 
and the public interest require adopting 
the AD with the change as described. 
We have determined that this change 
will neither increase the economic 
burden on any operator nor increase the 
scope of the AD 


Costs of Compliance 


This AD will affect about 180 
airplanes of U.S. registry. The required 
actions will take about 8 work hours per 
airplane, at an average labor rate of $65 
per work hour. Required parts will cost 
about $2,431 per airplane. Based on 
these figures, the estimated cost of the 
AD for U.S. operators is $531,180, or 
$2,951 per airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, _ 
section 106, describes the authority of 
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the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule’ under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 
w 2. The Federal Aviation 
Administration (FAA) amends § 39.13 


by adding the following new 
airworthiness directive (AD): 


2006-11-10 Empresa Brasileira de 
Aeronautica S.A. (EMBRAER): 
Amendment 39—14614. Docket No. 
FAA-2006—24072; Directorate Identifier 
2006—NM-—016—AD. 


Effective Date 


(a) This AD becomes effective June 30, 
2006. 


Affected ADs 


(b) None. 
Applicability 

(c) This AD applies to EMBRAER Model 
EMB-120, —120ER, —120FC, —120QC, and 
-120RT airplanes, certificated in any 
category, as identified in EMBRAER Service 


Bulletin 120—30—0034, Revision 01, dated 
September 22, 2004. 


Unsafe Condition 


(d) This AD results from a fuel system 
review conducted by the manufacturer. We 
are issuing this AD to prevent a potential 
source of ignition near a fuel tank, which, in 
combination with flammable fuel vapors, 
could result in a fuel tank explosion and 
consequent loss of the airplane. 


Compliance 
(e) You are responsible for having the 
actions required by this AD performed within 


the compliance times specified, unless the 
actions have already been done. 


Valve Replacement 


(f) Within 5,000 flight hours after the 
effective date of this AD, replace the de-icing 
system ejector flow control valves, part 
number (P/N) 3D2376—06, with new, 
improved flow control valves having 
hermetically sealed switches, 

P/N 3D2376-07; and rewire the applicable 
connectors; in accordance with the 
Accomplishment Instructions of EMBRAER 
Service Bulletin 120—30-0034, Revision 01, 
dated September 22, 2004. 


Actions Accomplished According to 
Previous Issue of Service Bulletin 


- (g) Actions accomplished before the 
effective date of this AD in accordance with 
EMBRAER Service Bulletin 120—30—0034, 
dated October 30, 2003, are considered 
acceptable for compliance with the 
corresponding actions of this AD. 


Alternative Methods of Compliance 
(AMOCs) 

(h)(1) The Manager, International Branch, 
ANM-116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 


(i) Brazilian airworthiness directive 2005— 
12-02, effective January 19, 2006, also 
addresses the subject of this AD. 


Material Incorporated by Reference 


(j) You must use EMBRAER Service 
Bulletin 120-30-0034, Revision 01, dated 
September 22, 2004, to perform the actions 
that are required by this AD, unless the AD 
specifies otherwise. The Director of the 
Federal Register approved the incorporation 
by reference of this document in accordance 
with 5 U.S.C. 552{a) and 1 CFR part 51. 
Contact Empresa Brasileira de Aeronautica 
S.A. (EMBRAER), P.O. Box 343—CEP 12.225, 
Sao Jose dos Campos—SP, Brazil, for a copy 
of this service information. You may review 
copies at the Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street SW., Room PL—401, Nassif 
Building, Washington, DC; on the Internet at 
http://dms.dot.gov; or at the National 
Archives and Records Administration 
(NARA). For information on the availability 
of this material at the NARA, call (202) 741- 
6030, or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 


Issued in Renton, Washington, on May 16, 
2006. 


Kevin M. Mullin, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 06-4843 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF COMMERCE 
Bureau of industry and Security 


15 CFR Part 740 
[Docket No. 051219342-5342-01] 
RIN: 0694—AD23 


Cuba: Revisions of Personal Baggage 
Rules 


AGENCY: Bureau of Industry and 
Security, Commerce. 


ACTION: Final rule. 


SUMMARY: This final rule amends the 
Export Administration Regulations 
(EAR) to clarify that certain personal 
articles are exempt from the 44-pound 
weight limit on personal baggage 
authorized for export to Cuba under 
License Exception Baggage (BAG). 
DATES: This rule is effective May 26, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Rebecca Joyce, Foreign Policy Division, 
Office of Nonproliferation and Treaty 
Compliance, Bureau of Industry and 
Security, Department of Commerce, 
Telephone: (202) 482-4252, or e-mail: 
Rjoyce@bis.doc.gov. 
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SUPPLEMENTARY INFORMATION: On June 
22, 2004 the Bureau of Industry and 
Security published a rule in the Federal 
Register implementing certain 
recommendations of the Commission for 
Assistance to a Free Cuba. (See 69 FR 
34565, June 22, 2004). That rule placed 
a limit of 44 pounds on personal 
baggage eligible for License Exception 
Baggage (““BAG,”’ § 740.14 of the EAR) 
for most travelers to Cuba by adding a 
new paragraph (g) to License Exception 
BAG . This rule clarifies that restriction 
by adding a statement to paragraph (g) 
of License Exception BAG that wearing 
apparel and articles of personal 
adornment worn by the traveler while 
traveling to Cuba, and personal safety 
and medical commodities for use by the 
traveler, including wheelchairs, 
walkers, canes, crutches, portable 
medical devices (e.g., oxygen tanks), 
and child safety seats and strollers for 
use by a child traveler are not included 
in that 44-pound limit. 

This rule does not make any changes 
to License Exception BAG other than 
those described in the preceding 
paragraph. Two such unchanged 
provisions of License Exception BAG 
merit particular mention. First, this rule 
does not in any way remove or relax the 
provisions of License Exception BAG 
found in § 740.14(a) of the EAR that 
require ‘‘[i]Jndividuals leaving the 
United States temporarily (i.e., 
traveling) * * * [to] bring back items 
exported and reexported under this 
License Exception unless they consume 
the items abroad or are otherwise 
authorized to dispose of them under the 
EAR.” Second, this rule also does not in 
any way remove or relax the 
requirement of § 740.14(a)(1) of the EAR 
that personal effects exported under 
license exception BAG be of “‘[u]sual 
and reasonable kinds and quantities for 
personal use.’ 

Although the Export Administration 
Act of 1979 (EAA), as amended, expired 
on August 20, 2001, Executive Order 
13222 of August 17, 2001 (3 CFR, 2001 
Comp., p. 783 (2002)) as extended by 
the Notice of August 2, 2005, (70 FR 
45273, August 5, 2005), continues the 
EAR in effect under the International 
Emergency Economic Powers Act 
(IEEPA). 


Rulemaking Requirements 

1. This rule has been determined to be 
not significant for the purposes of 
Executive Order 12866. 

2. Notwithstanding any other 
provision of law, no person is required 
to respond to nor be subject to a penalty 
for failure to comply with a collection 
of information, subject to the 
requirements of the Paperwork 


Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget __ 
(OMB) Control Number. This regulation 
involves collections previously 
approved by the OMB under control 
numbers 0694-0088, ‘‘Multi-Purpose 
Application,” which carries a burden 
hour estimate of 58 minutes to prepare 
and submit form BIS—748. 
Miscellaneous and recordkeeping 
activities account for 12 minutes per 
submission. Burden hours associated 
with the Paperwork Reduction Act and 
Office and Management and Budget 
control number 0694-0088 are not 
impacted by this regulation. Send 
comments regarding these burden 
estimates or any other aspect of these 
collections of information, including 
suggestions for reducing the burden, to 
David Rostker, OMB Desk Officer, by e- 
mail at david_rostker@omb.eop.gov or 
by fax to (202) 395-7285; and to the 
Regulatory Policy Division, Bureau of 
Industry and Security, Department of 
Commerce, P.O. Box 273, Washington, 
DC 20044. 

3. This rule does not contain policies 
with Federalism implications as this 
term is defined in Executive Order 
13132. 

4. The provisions of the 
Administrative Procedure Act (5 U. S.C. 
553) requiring notice of proposed 
rulemaking, the opportunity for public 
participation, and a delay in effective 
date, are inapplicable because this 
regulation involves a military or foreign 
affairs function of the United States (See 
5 U.S.C. 553(a)(1)). Further; no other 
law requires that a notice of proposed 
rulemaking and an opportunity for 
public comment be given for this rule. 
Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule by 5 U.S.C. 553, or 
by any other law, the analytical 
requirements of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., are 
not applicable. 


List of Subjects in 15 CFR Part 740 
Administrative practice and 
procedure, Exports, Foreign trade, 
Reporting and recordkeeping 
requirements. 
= Accordingly, part 740 of the Export 
Administration Regulations (15 CFR 
parts 730-799) is amended as follows: 


PART 740—{AMENDED] 


w 1. The authority citation for part 740 
is revised to read as follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; Sec. 901-911, Pub. L. 


106-387; E.O. 13026, 61 FR 58767, 3 CFR, 
1996 Comp., p. 228; E.O. 13222, 66 FR 44025, 
3 CFR, 2001 Comp., p. 783; Notice of August 
2, 2005, 70 FR 45273 (August 5, 2005). 

2. In § 740.14, add a sentence to the 
end of paragraph (g), before the note, to 
read as follows: 


14 (BAG). 
* * 
(g) Special rovision: Cuba. 

* * In calculating the 44 pound 
limit, the following commodities shall 
be excluded: wearing apparel and 
articles of personal adornment worn by 
the traveler while traveling to Cuba, 
personal safety and medical 
commodities for use by the traveler 
including wheelchairs, walkers, canes, 
crutches, portable medical devices (e.g., 
oxygen tanks), and child safety seats 


and strollers for use by a child traveler. 
* * * * * 


Dated: May 22, 2006. 
Matthew S. Borman, 


Deputy Assistant Secretary for Export 
Administration. 


[FR Doc. E6-8092 Filed 5-25-06; 8:45 am] 
BILLING CODE 3510-33-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Parts 35 and 284 
[Docket No. RM06-14—-000; Order No. 677] 


Revisions To Record Retention 
Requirements for Unbundied Sales 
Service, Persons Holding Blanket . 
Marketing Certificates, and Public 
Utility Market-Based Rate 
Authorization Holders 


Issued May 19, 2006. 
AGENCY: Federal Energy Regulatory 
Commission, DOE. 
ACTION: Final rule. 


SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
amending its regulations to extend from 
three to five years the record retention 
requirement applicable to transactions 
pursuant to blanket certificates for 
unbundled natural gas sales services 
held by interstate natural gas pipelines, 
blanket marketing certificates held by 
persons making sales for resale of 
natural gas at negotiated rates in 
interstate commerce, and market-based 
rate authorizations held by certain 
sellers of electricity and related 
products. 


DATES: Effective Date: This Final Rule 
will become effective June 26, 2006. 
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FOR FURTHER INFORMATION CONTACT: 

Mark Higgins, Office of Enforcement, 
Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. (202) 502- 
8273. Mark.Higgins@ferc.gov. 

Tina Ham, Office of General Counsel, 
Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. (202) 502- 
6224. Tina.Ham@ferc.gov. 

Before Commissioners: Joseph T. Kelliher, 
Chairman; Nora Mead Brownell, and 
Suedeen G. Kelly; Revisions to Record 
Retention Requirements for Unbundled 
Sales Service, Persons Holding Blanket 
Marketing Certificates, and Public Utility 
Market-Based Rate Authorization Holders; 
Final Rule 


I. Introduction 


1. On February 16, 2006, the 
Commission issued a Notice of 
Proposed Rulemaking (NOPR) in which 
we proposed to revise §§ 284.288(b) and 
284.403(b) of our regulations,’ as 
promulgated by Order No. 644.2 
Sections 284.288(b) and 284.403(b) of 
the regulations require sellers to retain 
for a period of three years all data and 
information upon which they billed the 
prices charged for natural gas sales or 
prices they reported for use in price 
indices. Similarly, the Commission 
proposed revising new § 35.37(d) of the 
Commission’s regulations under the 
Federal Power Act. Section 35.37(d) is 
the codification of former Market 
Behavior Rule 5.* Section 35.37(d) 
requires that sellers retain for a period 
of three years all data and information 
upon which they billed the prices 
charged for electricity and related 
products in sales made under their 
market-based rate tariffs and 


118 CFR 284.288(b) and 284.403(b) (effective 
March 29, 2006). Prior to March 29, 2006, the 
record retention rules were contained in 18 CFR 
284.288(c) and 284.403(c), but were re-designated at 
paragraphs (b) of those sections in Amendments to 
Codes of Conduct for Unbundled Sales Service and 
for Persons Holding Blanket Marketing Certificates, 
Order No. 673, 71 FR 9709 (Feb. 27, 2006), FERC 
Stats. & Regs. ¥ 31,207 (2006). 

2 Amendments to Blanket Sales Certificates, 
Order No. 644, 68 FR 66323 (Nov. 26, 2003), FERC 
Stats. & Regs. 461,153 (2003), reh’g denied 107 
FERC 4 61,174 (2004) (Order No. 644). 

3 The Commission recently codified certain 3 
Market Behavior Rules, including Market Behavior 
Rule 5, which was formerly a tariff condition for 
market-based rate sellers of electricity and related 
products. Conditions for Public Utility Market- 
Based Rate Authorization Holders, 114 FERC 
4 61,163 (2006). The Commission in that order also 
rescinded Market Behavior Rules 2 and 6. Id. The 
Commission had promulgated former Market 
Behavior Rule 5 along with the cther Market 
Behavior Rules in Investigation of Terms and 
Conditions of Public Utility Market-Based Rate 
Authorizations, “Order Amending Market-Based 
Rate Tariffs and Authorizations,” 105 FERC 
{ 61,218 (2003), reh'g denied, 107 FERC 4 61,175 
(2004) (Market Behavior Rules Order). 


authorizations or prices they reported 
for use in price indices.4 


Il. Background 


2. In the NOPR, the Commission 
stated that subsequent to the issuance of 
Order No. 644 and the Market Behavior 
Rules Order, Congress provided the 
Commission with specific anti- 
manipulation authority in sections 315 
and 1283 of the Energy Policy Act of 
2005 (EPAct 2005).° To implement this 
new authority, the Commission issued 
Order No. 670, where we said we would 
adhere to the generally applicable five- 
year statute of limitations where we 
seek civil penalties for violations of the 
new anti-manipulation rules.® In the 
NOPR we pointed out that it would be 
inconsistent to allow complaints or 
enforcement actions seeking civil 
penalties for alleged violations to our 
anti-manipulation authority to be 
commenced more than three years after 
the transactions giving rise to such 
actions were carried out, but not to 
require that the data and information 
related to such transactions be retained 
for at least that long. Accordingly, the 
NOPR proposed to extend the record 
retention requirements of §§ 284.288(b) 
and 284.403(b) regarding natural gas 
records, and § 35.37(d) regarding 
electric records, from three to five years, 
in order to be consistent with the 
recently issued Order No. 670.7 


Ill. Discussion 


3. Two parties, the Edison Electric 
Institute and its Alliance of Energy 
Suppliers (together, EEI) and the 
American Public Gas Association 
(APGA), filed comments.® EEI and 
APGA seek clarification regarding 
certain implementation issues involving 
the Commission’s proposal to extend 
the record retention requirement from 


418 CFR 35.37(d) (effective February 27, 2006). 

5 Energy Policy Act of 2005, Public Law 109-58, 
119 Stat. 594 (2005), sections 315 and 1283. 

® Prohibition of Energy Market Manipulation, 
Order No. 670, 71 FR 4244 (Jan. 26, 2006), FERC 
Stats. & Regs. 4 31,202, p. 30,069 at P 63 (2006) 
(Order No. 670). In Order No. 670, the Commission 
did not adopt a specific statute of limitations on 
complaints or enforcement actions that may be 
brought pursuant to the Commission’s anti- 
manipulation authority, but we did note that, when 
a statutory provision under which civil penalties 
may be imposed lacks its own statute of limitations 
(as is the case with respect to the Commission's 
anti-manipulation authority), a five-year limitation 
period applies. Id. citing 28 U.S.C. 2462 (2000). 

7 NOPR at P 7. 

® Another party, Edison Mission Energy, Edison 
Mission Market and Trading, Inc., and Midwest 
Generation EME, LLC (Edison Mission), filed a 
motion to intervene pursuant to the Commission’s 
Rules of Practice and Procedure, 18 CFR 385.212 
and 385.214. 


three to five years, but do not object to 
the proposed five-year retention period. 


A. Comments 


4. EEI states that under the current 
rule, a party is no longer required to 
maintain records created on March 1, 
2002 after March 1, 2005.9 EEI points 
out that if the proposed rule were 
finalized on May 1, 2006, then parties 
who no longer have records from March 
2002 would technically be out of 
compliance with the Commission’s 
rules because the March 2002 records 
were not maintained for five years.° 
Therefore, EEI requests that the 
Commission specify in the Final Rule 
that all new records must be maintained 
for five years and any existing records 
must be maintained for five years, but 
that removal of records three or more 
years old prior to issuance of the Final 
Rule will not be-a rule violation." 

5. APGA supports the Commission’s 
proposal to extend the record retention 
requirement provided in §§ 284.288 and 
284.403 of the Commission’s regulations 
from three to five years.12 APGA, 
however, requests the Commission 
clarify that the five-year period is a 
minimum period, subject to extension if 
at the end of a five-year period private 
parties or the Commission have initiated 
an investigation or formal litigation 
(whether regulatory or judicial) against 
a jurisdictional entity.!* Accordingly, 
APGA urges the Commission to make 
clear that destruction of records at the 
end of the five-year period (or 
thereafter) is not permitted so long as an 
investigation or formal litigation 
involving the affected entity is 
ongoing.!# 


B. Commission Determination 


6. The Commission adopts the Final 
Rule as proposed in the NOPR and 
revises §§ 284.288(b) and 284.403(b) of 
our regulations to require applicable 
sellers to retain for a period of five years 
all data and information upon which 
they bill the prices charged for natural 
gas sales or prices they report for use in 
price indices. Similarly, we revise 
§ 35.37(d) of the Commission’s 
regulations to require applicable sellers 
to retain for a period of five years all 
data and information upon which they 
bill the prices charged for electricity and 
related products in sales made under 
their market-based rate tariffs and 
authorizations or prices they report for 


9EEI at 2. 

10 Id, 

11 

12 APGA at 2. . 
13 Td. 

14 Id. 
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use in price indices. These revisions 
reflect a two-year increase in the record 
retention requirement applicable to 
transactions pursuant to blanket 
certificates for unbundled natural gas 
sales services held by interstate natural 
gas pipelines, blanket marketing 
certificates held by persons making 
sales for resale of natural gas at 
negotiated rates in interstate commerce, 
and market-based rate authorizations 
held by certain sellers of electricity and 
related products. The extension of the 
record retention requirement we adopt 
here is necessary to ensure consistency 
with the new rule prohibiting market 
manipulation adopted in Order No. 670 
and the generally applicable five-year 
statute of limitations where we seek 
civil penalties for violations of the new 
anti-manipulation rules or other rules, 
regulations, or orders as to which the 
price data may be relevant. 

7. In response to EEI’s comments, the 
Final Rule does not apply retroactively 
to records that were not retained 
because they were three or more years 
old. The Final Rule requires that all new 
records must be retained for five years 
and any existing records, including 
those more than three years old, must be 
retained for five years. However, the 
failure to retain records more than three 


years old, prior to the effective date of 
the Final Rule, will not be a violation 
of the Final Rule. 

8. In response to APGA’s comments, 
the Commission notes that upon the 
commencement of an investigation, 
whether formal or informal, the entity 
being investigated is routinely directed 
to preserve and fetain all existing and 
future records relevant to the subject 
matter of the investigation. Moreover, 
we note that §§ 125.2(/) and 225.2(J) of 
our regulations require that entities 
involved in litigation are to retain all 
relevant records.15 


IV. Information Collection Statement 


9. As discussed herein, the 
Commission is extending the record 
retention period of §§ 284.288(b), 
284.403(b) and 35.37(d) of the 
Commission’s regulations from three 
years to five years consistent with the 
statute of limitations that applies to 
actions seeking civil penalties for 
violations of the Commission’s new 
anti-manipulation rule or other rules, 
regulations, or orders as to which price 
data and information may be relevant. 
The increased duration of information 
retention contained in this Final Rule 
has been submitted to the Office of 
Management and Budget (OMB) for 


review under the section 3507(d) of the 
Paperwork Reduction Act of 1995.16 
OMB’s regulations require OMB to 
approve certain information collection 
requirements imposed by agency rule.” 
10. The Commission’s regulations in 
§§ 284.288(b), 284.403(b) and 35.37(d) 
specify the mandatory record retention 
requirements applicable to certain 


_ sellers of natural gas and electricity. The 


information provided to the 
Commission under part 284 for record 
retention purposes remains identified as 
FERC-549. The Commission identifies 
the information provided for under part 
35 as FERC-516. As discussed above, 
the Commission is extending the 
mandatory record retention 
requirements in Parts 35 and 284 of its 
regulations for an additional two years. 


11. Comments were solicited in the 
NOPR on the need for the increased 
record retention period, whether it will 
have practical utility, the accuracy of 
burden estimates in the NOPR, and for 
suggested methods of minimizing 
respondents’ burdens. No comments 
were received on the need for, or burden 
or costs, of the increased records 
retention period. The burden for 
complying with this Final Rule is 
estimated as follows: 


Data collection FERC-516 & FERC-—549 


Number of 
respondents 


Total annual 
hours 


Number of 
responses 


Hours per 
response 


Records Retention: 
FERC-—516 


1,150 


222 


2,300 
444 


1,372 


2,744 


Total Annual hours for Record 
Retention: Recordkeeping, 2,744 hours. 


Information Retention Costs: The 
Commission projects an annualized 
average cost of all respondents as 2,744 
hours @ $17 an hour = $46,648 (staffing) 
+ $2,538,200 (1,372 entities @ $925 per 
year x 2 (storage)). This cost is based on 
120 cubic feet (20 four-drawer file 
cabinets transferred off site to a storage 
facility). The costs include cubic feet of 
storage plus the cost of floor space plus 
the costs for records storage cartons. The 
Commission is requiring that entities 
retain records for an additional two 
years. Total costs = $2,584,848. Greater 
savings can be accomplished if 
documents are stored electronically, i.e., 
one file cabinet (four-drawer) (10,000 
Pages on average) = 500 MegaBytes 
(MByte) = one CD ROM. 


1518 CFR 125.2(J) and 225.2(J) (2005). 
16 44 U.S.C. 3507(d) (2000). 


Title: FERC-549, Gas Pipeline Rates: 
Natural Gas Policy Act, Section 311; 
FERC-516, Electric Rate Schedule 
Filings. 

Action: Proposed Collection. 

OMB Control No: 1902-0086 and 
1902-0096. 

Respondents: Businesses or other for 
profit. 

Frequency of Responses: Records of 
market-based rate transactions shall be 
retained for five years instead of three. 

Necessity of the Information: It would 
be very difficult (if possible at all) for 
the Commission to monitor and 
prosecute violations of pipeline and 
blanket certificate sales of natural gas 
and market-based rate sales of electricity 
unless the underlying data and 
information supporting the prices 
charged for sales were retained. This 
data retention requirement is consistent 
with the information and data retention 


175 CFR 1320.11 (2005). 
18 See 18 CFR parts 125 and 225 (2005). 


requirements applicable to sellers 
having cost-based rates.'® Requiring 
pipeline and blanket certificate sellers 
of natural gas, and market-based rate 
sellers of electricity, to retain records is 
also consistent with the Commission’s 
past practices as set forth in 

§§ 284.288(b), 284.403(b) and 35.37(d) 
of the Commission’s regulations and, 


’ although the Commission adopts a 
- retention period of five years (as 


opposed to the previous three-year 
requirement), such longer period is now 
required to ensure the information and 
data will remain available to support 
complaints and enforcement actions 
involving civil penalties for violations 
that occurred more than three years 
earlier. 
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V. Environmental Analysis 


12. The Commission is required to 
prepare an Environmental Assessment 
or an Environmental Impact Statement 
for any action that may have a 
significant adverse effect on the human 
environment.!? The Commission has 
categorically excluded certain actions 
from this requirement as not having a 
significant effect on the human 
environment. Included in the exclusion 
are rules that are clarifying, corrective, 
or procedural or that do not 
substantially change the effect of the 
regulations being amended.”° This Final 
Rule does not substantially change the 
regulations being amended, but merely 
extends for an additional period of time 
the existing retention requirements of 
the regulations and, therefore, falls 
under this exception; consequently, no 
environmental assessment is necessary. 


VI. Regulatory Flexibility Act 
Certification 


13. The Regulatory Flexibility Act of 
1980 2! generally requires a description 
and analysis of final rules that will have 
significant economic impact on a 
substantial number of small entities.?2 
The Commission is not required to make 
such analyses if a rule would not have 
such an effect. The Final Rule merely 
extends an already existing record 
retention requirement from three to five 
years. Therefore, the Commission 
certifies that the Final Rule will not 
have a significant economic impact on 
a substantial number of small entities. 


VII. Document Availability 


14. In addition to publishing the full 
text of this document in the Federal 
Register, the Commission provides all 
interested persons an opportunity to 
view and/or print the contents of this 
document via the Internet through the 
Commission’s Home Page (http:// 
www.ferc.gov) and in the Commission’s 
Public Reference Room during normal 


19 Regulations Implementing the National. 
Environmental Policy Act, Order No. 486, 52 FR 
47897 (1987), FERC Stats. & Regs. 7 30,783 (1987). 

2018 CFR 380.4(a)(2)(ii) (2005). 

2115 U.S.C. 601-612 (2000). 

22 The RFA definition of ‘“‘small entity” refers to 
the definition provided in the Small Business Act, 
which defines a “small business concern”’ as a 
business which is independently owned and 
operated and which is not dominant in its field of 
operation. 15 U.S.C. 632 (2000). The Small Business 
Size Standards component of the North American 
Industry Classification System defines a small 
electric utility as one that, including its affiliates, 
is primarily engaged in the generation, 
transmission, and/or distribution of electric energy 
for sale and whose total electric output for the 
preceding fiscal years did not exceed 4 million 
MWh. 13 CFR 121.201 (Section 22, Utilities, North 
American Industry Classification System, NAICS) 
(2004). 


business hours (8:30 a.m. to 5 p.m. 
E.S.T.) at 888 First Street, NE., Room 
2A, Washington, DC 20426. 

15. From the Commission’s Home 
Page on the Internet, this information is 
available in the eLibrary. The full text 
of this document is available on 
eLibrary both in PDF and Microsoft 
Word format for viewing, printing, and/ 
or downloading. To access this 
document in eLibrary, type the docket 
number excluding the last three digits of 
this document in the docket number 
field. 

16. User assistance is available for 
eLibrary and the Commission’s Web site 
during normal business hours. For 
assistance, please contact Online 
Support at 1-866-208-3676 (toll free) or 
202-502-6652 (e-mail at 
FERCOnlineSupport@FERC.gov), or the 
Public Reference Room at 202—502- 
8371, TTY 202-502-8659 (e-mail at 
public.referenceroom@ferc.gov). 


VIII. Effective Date and Congressional 
Notification 


17. This Final Rule will be effective 
June 26, 2006. The Commission has 
determined, with the concurrence of the 
Administrator of the Office of 
Information and Regulatory Affairs of 
OMB, that this rule is not a ‘‘major rule”’ 
as defined in section 351 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996.23 The Commission 
will submit the Final Rule to both 
houses of Congress and the Government 
Accountability Office. 


List of Subjects 
18 CFR Part 35 


Electric power rates, Electric utilities, 
Reporting and recordkeeping 
requirements. 


18 CFR Part 284 


Continental shelf, Natural gas, 
Reporting and recordkeeping 
requirements. 

By the Commission. 

Magalie R. Salas, 


_ Secretary. 


w In consideration of the foregoing, the 
Commission amends parts 35 and 284 of 
Chapter I, Title 18, Code of Federal 
Regulations, as follows: 


PART 35—FILING OF RATE 
SCHEDULES AND TARIFFS 


w 1. The authority citation for part 35 
continues to read as follows: 


Authority: 16 U.S.C. 791a-825r, 2601- 
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352. 


23 See 5 U.S.C. 804(2) (2000) 


@ 2. In § 35.37, paragraph (d), the word 
“‘three’’ is removed and the word “five” 
is inserted in its place. 


PART 284—CERTAIN SALES AND 
TRANSPORTATION OF NATURAL GAS 
UNDER THE NATURAL GAS POLICY 
ACT OF 1978 AND RELATED 
AUTHORITIES 


w 1. The authority citation for part 284 
continues to read as follows: 

Authority: 15 U.S.C. 717-717w, 3301- 
3432; 42 U.S.C. 7101-7532; 43 U.S.C. 1331- 
1356. 
mw 2. In § 284.288, paragraph (b), the 
word “‘three”’ is removed and the word 
“five” is inserted in its place. 

w 3. In § 284.403, paragraph (b), the 
word “‘three”’ is removed and the word 
“five” is inserted in its place. 


{FR Doc. E6—8098 Filed 5—25—-06; 8:45 am]~ 
BILLING CODE 6717-01-P 


POSTAL SERVICE 
39 CFR Part 111 


New Preparation for Periodicals Flats 
in Mixed Area Distribution Center 
Bundles and Sacks 


AGENCY: Postal Service. 
ACTION: Final rule. 


SUMMARY: To improve service for 
Periodicals mail, the Postal Service 
provided mailers the option to prepare 
origin mixed area distribution center 
(ADC) bundles and sacks beginning 
October 27, 2005. This final rule adopts 
our proposal to make the preparation of 
origin mixed ADC bundles and sacks 
required beginning July 6, 2006. 

DATES: Effective Date: July 6, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Donald Lagasse, 202—268—7269. 
SUPPLEMENTARY INFORMATION: 


Background 


On October 27, 2005, the Postal 
Service provided Periodicals mailers an 
option to separate their residual mail 
prepared in mixed area distribution 
center (ADC) bundles and sacks and to 
create a new type of mixed ADC bundle 
and sack. We offered this option 
because it improves service for some 
Periodicals without increasing our 
processing costs. The option allows a 
significant portion of Periodicals mail 
prepared in mixed ADC bundles and 
sacks to be processed with First-Class 
Mail and travel on the surface 
transportation network. 

On March 7, 2006 (71 FR 11366), we 
proposed to make this preparation 
mandatory to ensure all Periodicals 
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mailers prepare their mail consistently 
and in a way that improves service. We 
did not receive any comments on our 
proposal. 


Summary of Changes 


Under the new preparation, mailers 
must separate some mixed ADC mail 
according to the destination ZIP Codes 
in labeling list L201. Pieces that mailers 
prepare according to L201 are processed 
with First-Class Mail by the processing 
facility serving the entry office. The 
remaining mixed ADC mail, destined for 
ZIP Codes farther from the office of 
entry, is sent to one of the 34 facilities 
designated in labeling list L009 for 
consolidated processing. 

We provide the new standards below. 
The effective date of these changes is 
July 6, 2006. 

We adopt the following amendments 
to Mailing Standards of the United 
States Postal Service, Domestic Mail 
Manual (DMM), incorporated by 
reference in the Code of Federal 
Regulations. See 39 CFR 111.1. 


List of Subjects in 39 CFR Part 111 
Postal Service. 


w Accordingly, 39 CFR part 111 is 
amended as follows: 


PART 111—{[AMENDED] 


@ 1. The authority citation for 39 CFR 
part 111 continues to read as follows: 
Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 
401, 403, 404, 414, 416, 3001-3011, 3201-— 
3219, 3403-3406, 3621, 3626,5001. - 


@ 2. Amend Mailing Standards of the 
United States Postal Service, Domestic 
Mail Manual (DMM) as follows: 


705 Advanced Preparation and 
Special Postage Payment Systems 


* * * * * 


9.0 Preparation for Cotraying and 
Cosacking Bundles of Automation and 
Presorted Flats 


9.2 Periodicals 
9.2.5 Sack Preparation and Labeling 
* * * * * 


[Revise the bundle labeling 
requirements in item f for origin mixed 
ADC mail.] 

f. Origin mixed ADC. Required for any 
remaining pieces for destinations in 
L201, Column B, corresponding to the 
origin ZIP Code in Column A. There is 
no minimum for the number of pieces 
in the sack, but bundles of fewer than 
six pieces at 5-digit, 3-digit, and ADC 
bundle levels are not permitted. 


1. Line 1: Use L201, Column C. 

2. Line 2: ‘““PER”’ or ““NEWS” as 
applicable, followed by ‘“FLTS WKG W 
FCM.” 


* * * * * 


9.2.6 Optional Tray Preparation— 
Flat-Size Pieces 


* * * * * 
* * 
* * * * * 


[Revise item a2 to match the CIN code.] 

2. Line 2: “PER” or ‘““NEWS” as 
applicable, followed by “FLTS,” 
followed by “ADC,” followed by “BC/ 
NBC.” 


* * * * * 
c. Mixed ADC * * * 
* * * * * 


[Revise item c2 to match the CIN code.] 

2. Line 2: ““PER” or ‘““NEWS” as 
applicable, followed by “FLTS,” 
followed by “BC/NBC WKG.” 


* * * * * 


10.0 Preparation for Merged 
Containerization of Bundles of Flats 


Using City State Product 
10.1 Periodicals 


10.1.4 Sack Preparation and Labeling 


* * * * * 


[Revise the preparation requirements in 
item h for origin mixed ADC mail.] 

h. 3-digit through mixed ADC sacks. 
Mailers must sack and label the 
following bundles according to 9.2 for 
cosacking of automation rate and 
presorted rate bundles: 

1. Any 5-digit scheme and 5-digit 
bundles remaining after preparing sacks 
under 10.1.4a through 10.1.4g. 

2. All 3-digit scheme, 3-digit, ADC, 
origin mixed ADC, and mixed ADC 
bundles. 

3. If there are no automation rate 
pieces in the mailing job, sack and label 
under 707.22.6. 

4. If there are no Presorted rate 
bundles in the mailing job, sack and 
label under 707.25.3. 


* * * * * 


11.0 Preparation of Cobundled 
Automation Rate and Presorted Rate 
Flats 


* * * * * 
11.2 Periodicals 
* * * * = 


11.2.2 Bundle Preparation 

* * * * * 

[Revise the bundling requirements in 

item g for origin mixed ADC mail.] 
g. Origin mixed ADC, required; no 

minimum; for any remaining pieces for 


destinations in L201, Column B, 
corresponding to the origin ZIP Code in 
Column A; tan Label X or OEL. 


* * * * * 
707 Periodicals 
* * * * * 


22.0 Preparation of Presorted 
Periodicals 


” * * * * 


22.2 Bundle Preparation 


* * * * * 


[Revise the bundle labeling 
requirements in item e for origin mixed 
ADC mail.] 

e. Origin mixed ADC, required; no 
minimum; for any remaining pieces for 
destinations in L201, Column B, 
corresponding to the origin ZIP Code in 
Column A; tan label X or OEL. 


* * * * * 


22.6 Sack Preparation—Flat-Size 
Pieces and Irregular Parcels 


* x * * * 


[Revise the sacking requirements in item 
f for origin mixed ADC mail.] 

f. Origin mixed ADC, required; no 
minimum; for any remaining bundles 
for destinations in L201, Column B, 
corresponding to the origin ZIP Code in 
Column A. 

1. Line 1: Use L201, Column C. 

2. Line 2: “PER” or “NEWS” as 
applicable, followed by ‘““FLTS” or 
“TRREG” as applicable, followed by 
““WKG W FCM.” 


* * * * * 


25.0 Preparation of Flat-Size 
Automation Periodicals 


* * * * * 


25.2 Bundling and Labeling 


* * * * * 


[Revise the bundling and labeling 
requirements in item f for origin mixed 
ADC mail.] 

f. Origin mixed ADC, required; no 
minimum; for any remaining pieces for 
destinations in L201, Column B, 
corresponding to the origin ZIP Code in 
Column A; tan label X or OEL. 


* * * * * 
25.3 Sacking and Labeling 


[Revise the sacking and labeling 
requirements in item g for origin mixed 
ADC mail.] 

g. Origin mixed ADC, required; no 
minimum; for any remaining pieces for 
destinations in L201, Column B, 
corresponding to the origin ZIP Code in 
Column A; labeling: 

1. Line 1: Use L201, Column C. 
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2. Line 2: “PER FLTS WKG W FCM” 
or ‘““NEWS FLTS WKG W FCM,” as 
applicable. 


* * * * * 


Neva R. Watson, 

Attorney, Legislative. 

{FR Doc. E6—8091 Filed 5—25—06; 8:45 am] 
BILLING CODE 7710-12-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 

42 CFR Part 403 

[CMS—4005-—F] 

RIN 0938—-AJ67 


Medicare Program; State Health 
Insurance Assistance Program (SHIP) 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 


ACTION: Final rule. 


SUMMARY: This rule adopts as final the 
provisions in the interim final 
regulation that published June 1, 2000, 
which explain the terms and conditions 
that apply to State grants for counseling 
and assistance to Medicare 
beneficiaries, and makes several minor 
technical clarifications. 

DATES: These regulations are effective 
June 26, 2006. 


FOR FURTHER INFORMATION CONTACT: Eric 
Lang, 410=786—3199. 


SUPPLEMENTARY INFORMATION: 
I. Background 


A. Omnibus Budget Reconciliation Act 
of 1990 


Section 4360 of the Omnibus Budget 
Reconciliation Act of 1990 (OBRA ’90), 
Public Law 101-508, as amended, 
requires us to make grants to States for 
health insurance advisory service 
programs for Medicare beneficiaries. (By 
regulation, we have defined the term 
“State” or “‘States’’ to include the 50 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, and American 
Samoa.) Grants are available to provide 
information, counseling, and assistance 
relating to Medicare, Medicaid, 
Medicare supplemental policies, long- 
term care insurance, and other health 
insurance benefit information. This 
funding program is known as the State 
Health Insurance Assistance Program 
(SHIP). 

For a detailed discussion of the 
regulatory background, please see the 


preamble section of the interim final 
rule with comment (65 FR 34983). 


B. BBA and MMA 


The preamble to the interim final 
regulation noted that amendments to the 
Social Security Act (the Act) provided 
an additional funding source for SHIP. 
On August 5, 1997, the Act was 
amended by the Balanced Budget Act of 
1997 (the BBA), which established a 
new Part C of the Medicare program, 
sections 1851 through 1859 of the Act. 
Part C was known at that time as the 
Medicare+Choice (M+C) program. The 
Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 (‘Medicare Modernization Act,” or 
MMA) changed the name of Part C to 
the “Medicare Advantage program,” and 
added a new Part D of the Medicare 
program, section 1860D-1 through 
1860D—42 of the Act, known as the 
Voluntary Prescription Drug Benefit 
Program. 

Section 1851(d)(1) of the Act, 
“Providing information to promote 
informed choice,” requires us to provide 
for activities to broadly disseminate 
information to Medicare beneficiaries 
(and prospective Medicare beneficiaries) 
on available MA coverage options in 
order to promote an active, informed 
selection among these options. Section 
1857(e)(2)(A) of the Act, “Cost-sharing 
in enrollment-related costs,’’ authorizes 
us to charge and collect an 


_ administration or user fee from MA 


organizations for the purpose of 
administering this information 
dissemination program. 

Section 1860D—1(c) of the Act 
requires us to conduct similar activities 
to disseminate information about the 
Part D prescription drug benefit, in 
coordination with the activities under 
the Medicare Advantage program. 
Section 1860D—12(b)(3)(D) of the Act 
specifically incorporates section 
1857(e)(2), giving us authority to charge 
user fees to sponsors of prescription 
drug plans under Part D. 

Any amounts collected in accordance 
with section 1857(e)(2) of the Act are 
available for the purpose of carrying out 
section 1851 (relating to enrollment and 
dissemination of Medicare Advantage 
information), section 1860D—1(c) 
(Medicare prescription drug coverage), 
and section 4360 of OBRA ’90 (SHIP). 


II. Provisions of the Interim Final 
Regulation 

On June 1, 2000, we published an 
interim final rule with comment that 
amended our regulations at 42 CFR part 
403 to provide for a two-tiered approach 
for making grants under SHIP. Section 
403.504(a) was revised to provide that 


for aggregate annual expenditures of up 
to $10 million, grants would be made 
according to the existing procedures set 
forth in § 403.504. That is, each eligible 
State will receive a fixed as well as 
variable amount as set forth in 

§ 403.504(b) and § 403.504(c) of that 
section. We stated that we plan to 
continue to fund this first tier of grants 
from our program management budget 
and through any congressional 
appropriations made for the purpose of 
implementing this program. 

With respect to the second tier, the 
interim final rule provided that any 
grants that exceed a total of $10 million 
annually will be made at our discretion 
according to criteria that will be 
communicated to States through the 
grant solicitation process (see revised 
§ 403.504(a)). For example, in prior 
periods, second tier grants have been 
based on criteria such as the number of 
managed care enrollees or the number of 
low-income beneficiaries in each State. 
We decided to notify States of the 
criteria for awarding the grants rather 
than publish specific criteria in our 
regulations to give us the flexibility 
required by the dynamic nature of the 
health care industry. 

The original legislation that created 
the SHIP, section 4360 of OBRA ’90, 
directed that beneficiaries be informed 
about their rights and options in regard 
to Medicare supplemental (Medigap) 
insurance. After that section was 
enacted, changes such as Medicare 
reform, the implementation of Part C of 
the Medicare Program (known at the 
time as the ‘‘Medicare+Choice”’ program 
and since renamed the “Medicare 
Advantage” program), and ongoing 
consolidation within the managed care 
industry had greatly increased 
beneficiaries’ choices. This created a 
need for sources of accurate and 
unbiased information to allow 
beneficiaries to make informed choices. 
Greater choice for beneficiaries and 
specific statutory changes required 
SHIPs to modify, and in many instances 
expand, the size of their programs and 


~ the scope of services they provide. 


The interim final rule revised 
§ 403.502, Availability of grants, to 
clarify that we award grants to States 
subject to fund availability, and if 
applicable, subject to the satisfactory 
progress in the State’s project during the 
preceding grant period. 

We revised § 403.504(a) to specify 
that, for available grant funds, up to and 
including $10,000,000, grants will be 
apportioned to States according to the 
grant award process currently in place. 
In addition, we revised § 403.504(b} to 
highlight the availability of funds as a 
condition ofaward. - 
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We revised § 403.508(a) to emphasize 
the fact that States receiving grants 
under this subpart must use the grant 
money in accordance with the terms 
and conditions specified in the notice of 
grant award. 


III. Analysis of and Responses to Public 
Comments 


We received no public comments on 
the interim final rule. Therefore, we are 
adopting the provisions as final without 
change. 


IV. Provisions of the Final Regulations 


This final rule incorporates all of the 
provisions of the interim final rule. 

e We revised Secs. 403.502 and 
403.504 to change “HCFA” to “CMS.” 


V. Collection of Information 
Requirements 


This final rule does not impose any 
information collection and 
recordkeeping requirements that are 
subject to review by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1995. 


VI. Regulatory Impact Statement 


We have examined the impact of this 
rule as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980, Pub. L. 96-354), section 1102(b) of 
the Social Security Act, the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104—4), and Executive Order 13132. 

Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
if regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety effects, distributive impacts, 
and equity). A regulatory impact 
analysis (RIA) must be prepared for 
major rules with economically 
significant effects ($100 million or more 
in any 1 year). This rule does not reach 
the economic threshold and thus is not 
considered a major rule. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and small 
governmental jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6 million to $29 million in any 1 
year. Individuals and States are not 
included in the definition of a small 
entity. We are not preparing an analysis 
for the RFA because we have 
determined that this rule will not have 


a significant economic impact on a 
substantial number of small entities. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 604 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 
a Core-Based Statistical Area and has 
fewer than 100 beds. We are not 
preparing an analysis for section 1102(b) 
of the Act because we have determined 
that this rule will not have a significant 
impact on the operations of a substantial 
number of small rural hospitals. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule whose mandates require spending 
in any 1 year of $100 million in 1995 
dollars, updated annually for inflation. 
That threshold level is currently 
approximately $120 million. This rule 
will have no consequential effect on 
State, local, or tribal governments or on 
the private sector. 

Executive Order 13132 
certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
Since this regulation does not impose 
any costs on State or local governments, 
the requirements of E.O. 13132 are not 
applicable. 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 


List of Subjects in 42 CFR Part 403 


Health insurance, Hospitals, 
Intergovernmental relations, Medicare, 
Reporting and recordkeeping 
requirements. 
= For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services amends 42 CFR 
chapter IV as set forth below: 


PART 403—SPECIAL PROGRAMS AND 


PROJECTS 


@ 1. The authority citation for part 403 
continues to read as follows: 
Authority: Section 1102 and 1871 of the 


Social Security Act (42 U.S.C. 1302 and 
-1395hh). 


wg 2. Section 403.502 is revised to read 
as follows: 


§ 403.502 Availability of grants. 
CMS awards grants to States subject to 
availability of funds, and if applicable, 
subject to the satisfactory progress in the 
State’s project during the preceding 
grant period. The criteria by which 
progress is evaluated and the 
performance standards for determining 
whether satisfactory progress has been 
made are specified in the terms and 
conditions included in the notice of 
grant award sent to each State. CMS 
advises each State as to when to make 
application, what to include in the 
application, and provides information 
as to the timing of the grant award and 
the duration of the grant award. CMS 
also provides an estimate of the amount 
of funds that may be available to the 
~State. 
m 3. Section 403.504 is amended by— 
g A. Revising paragraph (a); and 
a B. Revising paragraph (b) introductory 
text. 
The revisions read as follows: 


§ 403.504 Number and size of grants. 

(a) General. For available grant funds, ~ 
up to and including $10,000,000, grants 
will be made to States according to the 
terms and formula in paragraphs (b) and 
(c) of this section. For any available 
grant funds in excess of $10,000,000, 
distribution of grants will be at the 
discretion of CMS, and will be made 
according to criteria that CMS will 
communicate to the States via grant 
solicitation. CMS will provide 
information to each State as to what 
must be included in the application for 
grant funds. CMS awards the following 
type of grants: 

(1) New program grants. 

(2) Existing program enhancement 
grants. 

(b) Grant award. Subject to the 
availability of funds, each eligible State 
that submits an acceptable application 
receives a grant that includes a fixed 
amount (minimum funding level) and a 
variable amount. 

* * * * * 


4. Section 403. is revised to read 
as follows: 


§ 403.508 Limitations. 

(a) Use of grants. Except as specified 
in paragraph (b) of this section, and in 
the terms and conditions in the notice 
of grant award, a State that receives a 
grant under this subpart may use the 
grant for any reasonable expenses for 
planning, developing, implementing, 
and/or operating the program for which 
the grant is made as described in the 
solicitation for application for the grant. 
* * * * * 

(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
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Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Dated: January 26, 2006. 
Mark B. McClellan, 


Administrator, Centers for Medicare & 
Medicaid Services. 


Approved: February 16, 2006. 
Michael O. Leavitt, 
Secretary. 


[FR Doc. 06-4816 Filed 5—25—06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


43 CFR Part 5420 
[WO-270-1820-00-24 1A] 
RIN 1004—AD70 


Preparation for Sale 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Final rule. 


SUMMARY: The Bureau of Land 
Management (BLM) amends its 
regulations on preparation for timber 
sales to allow third party scaling on 
density management sales with an 
upper limit on the quadratic mean 
diameter at breast height (DBH) of the 
trees to be harvested of 20 inches. Third 
party scaling will be limited to the 
situations described in the amended 
provision, that is, if a timber disaster 
has occurred and a critical resource loss 
is imminent, and tree cruising and BLM 


scaling are inadequate to permit orderly 


disposal of the damaged timber, or if 
BLM is carrying out density 
management timber sales subject to the 
size limits stated above. Thus, third 
party scaling will generally not be used 
for sales of higher-value and/or larger 
diameter timber. BLM is amending the 
regulations in order to improve the 
efficiency of density management 
timber sales where the timber to be 
harvested may be designated by 
prescription (a written prescription 
included in the timber sale contract). 
The regulations will no longer require 
that BLM perform all scaling except in 
the event that a timber disaster is 
threatening imminent critical resource 
loss and scaling by BLM would be 
inadequate to permit orderly disposal of 
the damaged timber. In the case of 
density management timber sales when 
the quadratic mean DBH of trees to be 
cut and removed is equal to or less than 
20 inches, the regulations will only 
allow third party scaling by scalers or 
scaling bureaus under contract to BLM. 


DATES: Effective Date: June 26, 2006. 
ADDRESSES: Inquiries or suggestions 
should be sent to Director (270), Bureau 
of Land Management, Eastern States 
Office, 7450 Boston Boulevard, 
Springfield, Virginia 22153, Attention: 
RIN 1004—AD70. 

FOR FURTHER INFORMATION CONTACT: For 
technical questions about the rule, 
contact Lyndon Werner at (503) 808- 
6071 or Scott Lieurance at (202) 452- 
0316. For procedural questions about 
the rulemaking process, contact Ted 
Hudson at (202) 452-5042. Persons who 
use a telecommunications device for the 
deaf (TDD) may contact these persons 
through the Federal Information Relay 
Service (FIRS) at 1-800-877-8339, 24 
hours a day, 7 days a week. 
SUPPLEMENTARY INFORMATION: 

I. Background 

II. Discussion of Public Comments 

Il. Procedural Matters 


I. Background 


BLM Districts have been testing 
different methods of selling timber, such 
as Designation-by-Prescription (DxP), 
attempting to gain efficiencies, 
especially with a program comprised of 
substantially more density management 
and small logs than was historically the 
case. This testing has revealed that the 
gain in efficiency by using such - 
methods is lost due to the regulatory 
requirement that BLM personnel 
conduct all the scaling if a DxP sale is 
scale as opposed to lump sum. 
Otherwise, scale DxP sales can be more 
efficient in certain situations (small 
diameter density management). 

43 CFR 5422.1 states: ‘‘[als the general 
practice, the Bureau will sell timber on 
a tree cruise basis,” which means lump- 
sum sales. Section 5422.2(a) states: 
“{s|caling by the Bureau will be used 
from time to time for administrative 
reasons.” Lump-sum sale is the default. 
There must be an interest-of-the- 
Government reason to conduct a scale 
sale. 

43 CFR 5422.2(b) allows third party 
scaling when all of three conditions are 
met: 

(1) A timber disaster has occurred; 

(2) A critical resource loss is 
imminent; and 

(3) Lump-sum timber measurement 

ractices are inadequate to permit 
orderly disposal of the damaged timber. 

Regular commercial density 
management sales obviously do not 
meet these conditions. The definition of 
third party scaling found in 43 CFR 
5400.0—5 is ‘‘the measurement of logs by 
a scaling organization, other than a 
Government agency, approved by the 
Bureau.” This includes the non- 


governmental scaling bureaus that - 
normally contract with purchasers to 
scale in mill yards. BLM does contract 
with these scaling bureaus to scale for 
administrative check scales. 
Historically, BLM timber sales, 
particularly in western Oregon, were 
clearcuts of high-value large timber. Log 
accountability was the principal reason 
for the aforementioned regulations 
limiting scale sales and third party 
scaling. These provisions are intended 
to minimize the potential for log theft. 
Today’s sale program, however, has a 
considerable component of density 
management sales in lower-value, 
smaller-log situations that meet one or 
more of the following objectives: 
Growth enhancement, habitat 
restoration, or fuels/fire hazard 
reduction. Density management sales 
are timber sales intended to accomplish 
these objectives by removing smaller 
trees and understory that may inhibit 
growth or forest health or contribute to 
fuel buildup. In addition, density 
management sales intended to enhance 
wildlife habitat may remove some 
dominant and co-dominant trees in the 
forest stand to enhance biological 
diversity. Smaller logs cannot be 
efficiently and effectively truck scaled. 
Scaling in the mill yards as trucks are 
unloaded is faster and more accurate. 


Il. Discussion of Public Comments 


We published the proposed rule on 
November 17, 2005 (70 FR 69714). The 
comment period for the proposed rule 
closed on January 17, 2006. During the 
comment period, we received 4 public 
comments on the proposed rule. 

One comment expressed general 
opposition to third party scaling, stating 
that it would be a way to let profiteers 
cheat U.S. citizens who own the public 
lands even more than they do now. The 
comment went on to criticize the 
Mining Law of 1872. 

We have not changed the final rule in 
response to this comment. As we stated 
in the preamble to the proposed rule, 
third party scaling will provide 
flexibility in marketing and selling 
small diameter timber sales. This will be 
highly cost-effective for BLM and timber 
sale purchasers alike. The change to 
allow third party scaling of timber sales 
will lead to a dramatic efficiency 
improvement for the Bureau and timber 
sale purchasers when timber disasters 
threaten imminent resource loss. 
Ultimately, with third party scaling, 
BLM will receive higher timber 
payments for timber sold—as compared 
to the current regulation that precludes 
third party scaling. The current 
regulation is unnecessarily costly, 
inefficient, and affords no greater 
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government accountability as to timber 
or logs. 

Three comments expressed general 
support for the proposed rule. One 
stated that the savings in risk 
assessment and man hours along with 
the efficiencies of operating a scaled 
sale, as opposed to a lump-sum sale, 
will be beneficial to both BLM and 
industry. Another stated that third party 
scaling will allow BLM managers use of 
both of the two commonly-accepted 
practices used by the forest products 
industry throughout the Northwestern 
United States. The comment went on to 
express agreement with the analysis of 
the effect of the rule stated in the 
preamble of the proposed rule. 

One of these comments expressed 
general support for selling timber on a 
“recovery” basis (i.e., scale sales) as 
outlined in the proposed rule, so long as 
implementation is carried out without 
detriment to the purchaser. The 
comment stated, however, that the 
proposed rule did not provide sufficient 
assurance or explanation of this. 

The comment addressed several 
specific concerns in this regard. The 
first related to the particular scaling 
rules used to measure the quantity of 
timber; the second related to 
accountability and security; the third 
related to log scaling site approval; and 
the fourth related to opportunities to 
sample scale. The comment 
recommended that Westside (long log) 
scaling rules, which it describes as the 
industry standard, be used. (These 
standards apply in western Oregon and 
Washington, and Alaska.) 

BLM interprets this comment to apply 
only to the timber sale program in’ 
western Oregon. Nationally, BLM uses 
Scribner short log board foot rules in 
order to have a consistent measure 
across the Bureau. In Oregon and 
Washington, where approximately 
three-quarters of BLM timber volume is 
offered for sale, BLM follows the 
Northwest Log Rules handbook, and 
specifically the Scribner short log rule. 
Northwest Log Rules is an association of 
Federal agencies (BLM, Forest Service, 
and Bureau of Indian Affairs), the States 
of Oregon and Washington, and the 
local scaling bureaus (non-profit third 
party scaling organizations). The 
Northwest Log Rules handbook also 
includes the Westside long log scaling 
rules, the industry standard. These 
Northwest short and long log rules 
employ consistent log rules and are 
readily converted from one to the other. 
Industry expressed considerable 
consternation when BLM was using 
cubic foot rules for lump-sum and scale 
sales, but BLM ceased that policy and 
returned to board foot measure in 2004. 


BLM believes that, with smaller 
diameter timber making up a substantial 
part of the total volume offered, a short 
log rule (as opposed to long log) more 
accurately predicts the actual board foot 
recovery from a given tree or log, since 
there is more volume not accounted for 
due to the greater amount of taper in a 
32-foot log under long log rules as 
opposed to a 16-foot log under short log 
rules. Board feet measurement is made 
based on a cylinder whose diameter is 
measured at the narrow end of the log. 
The comment’s concerns about BLM’s 
procedures for log accountability and 
security measures, and standards for log 
scaling site approval, are important 
issues for BLM as well when conducting 


- scale timber sales. However, BLM 


believes these issues should be matters 
of policy and not codified in regulation. 
Policy changes in response to changing 
conditions can be made much more 
readily than changes in regulations. 
BLM is interested in industry’s 
particular concerns, and in effectiveness 
and efficiency for both parties. 
However, we recommend that industry 
representatives raise their concerns at 
the semi-annual Federal Timber 
Purchaser Committee meetings held 
with BLM representatives in western 
Oregon. Accordingly, we have not 
incorporated scaling procedures and 
rules in the regulations on scale sales, 
and have not amended the proposed 
rule in response to the comment. 

The final issue raised in the comment 
was the opportunity to sample scale. In 
Oregon and Washington, virtually all 
scale timber sales and administrative 
check scales have recently been and will 
likely continue to be sample scale 
measured. An administrative check 
scale occurs when the BLM, through 
third party scalers, scales a lump-sum 
timber sale to assess the actual volume 
removed as a quality control check on 
the original pre-sale estimate of timber 
volume. This scale volume does not 
affect the volume or value of the lump- 


_ sum timber sale contract. The 


uncommon exceptions, where 100 
percent of the truck loads of logs are 
scaled, might be sales of less than 
500,000 board feet and/or sales of large 
diameter and highly defective and/or 
otherwise variable timber. These kinds 
of sales may not all be sample scaled 
and will more likely be 100 percent 
scaled. 


III. Discussion of the Final Rule 


The final rule adds one sentence to 
§ 5422.2 on scale sales: ‘“‘BLM may also 
order third party scaling, only by scalers 
or scaling bureaus under contract to 
BLM, for the scaling of density 
management timber sales when the 


quadratic mean diameter of the trees to 
be cut and removed is equal to or less 


than 20 inches.” (The quadratic mean 


diameter is a measure used by foresters 
as an index of the size of trees in a 
stand. According to the Dictionary of 
Forestry, the quadratic mean diameter is 
the diameter of the tree corresponding 
to the tree of mean basal area. Basal area 
is the cross-sectional area of a tree 
measured at breast height. The basal 
area of a tree with DBH equal to the 
quadratic mean diameter is equal to the 
mean basal area of the stand.) This will 
enable us to conduct density 
management sales while taking 
advantage of the improved economies 
that third party scaling may provide, 
such as by allowing scaling in the mill 
yards as trucks are unloaded, which is 


‘faster and more accurate. 


For the sake of clarity, we also divide 
§ 5422.2(b) into three paragraphs, the 
second of which comprises this new 
provision. Paragraph (b)(1) consists of 
the first sentence of existing paragraph 
(b); which covers the disaster situation 
in which third party scaling is allowed, 


‘and paragraph (b)(3) consists of the 


second sentence of existing paragraph 
(b), which requires that third party 
scaling must follow BLM standards in 
use for timber depletion computations, 
so that we can make sure that sales 
conform with sustained yield 


‘principles. Redesignated paragraph 


(b)(1) is also amended editorially to read 
in active voice. Neither paragraph (b)(1) 
nor (b)(3) contains substantive changes. 
The final rule does not represent a 
major shift to scale sales for density 
management. Rather, it provides a 
multifaceted “tool kit” of sale method 
options allowing us to maintain as cost 
effective a program as possible. It is not 
in the best interest of the Government to 
scale all density management sales. In 
certain cases, the costs of administering 
a lump-sum sale are less than costs of 
conducting scaling, making the lump- 
sum sale the preferred in-the-interest-of- 
the-Government option. 


IV. Procedural Matters 


Executive Order 12866, Regulatory 
Planning and Review 


This final rule is not a significant 
regulatory action and is not subject to 


_ Teview by Office of Management and 


Budget under Executive Order 12866. 
The final rule will not have an effect of 
$100 million or more on the economy. 
The average cost of contract scaling is 
approximately $1.50 per thousand board 
feet. The approximate average annual 
number of sales contracts over the past 
several years that would have qualified 
for third party scaling under the final 


a 
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rule has been ten sales. The new 
provision will enable BLM to prepare 
and administer certain contracts (that 
otherwise qualify to be sold as a scale 
sale) more efficiently, saving 
approximately $90,000 per year. These 
savings are not directly passed onto 
purchasers. There may be a slight 
savings to a purchaser of a scale sale 
over a lump-sum sale due to their not 
having to conduct pre-sale measures of 
the sale volume to the same intensity. 

For the same reasons, the final rule 
will not adversely affect in a material 
way the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or state, local, or 
Tribal governments or communities. 
The rule will impose no requirements 
on any governmental entities. 

The final rule will not create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency. The approach in the 
final rule is similar to that of the Forest 
Service in using third party scaling. 

The final rule does not alter the 
budgetary effects of entitlements, grants, 
user fees, or loan programs or the right 
or obligations of their recipients, having 
no effect on any of these matters; nor do 
they raise novel legal or policy issues. 


National Environmental Policy Act 


BLM has determined that this final 
rule authorizing certain timber cuts to 
be scaled by BLM-approved third 
parties is a regulation of an 
administrative and financial nature. 
Therefore, it is categorically excluded 
from environmental review under 
section 102(2)(C) of the National 
Environmental Policy Act, pursuant to 
516 Departmental Manual (DM), 
Chapter 2, Appendix 1. In addition, the 
final rule does not meet any of the 10 
criteria for exceptions to categorical 
exclusions listed in 516 DM, Chapter 2, 
Appendix 2. Pursuant to Council on 


’ Environmental Quality regulations (40 


CFR 1508.4) and the environmental 
policies and procedures of the 
Department of the Interior, the term 
“categorical exclusions” means a 
category of actions which do not 
individually or cumulatively have a 
significant effect on the human 
environment and that have been found 
to have no such effect in procedures 
adopted by a Federal agency and for 
which neither an environmental 
assessment nor an environmental 
impact statement is required. 


Regulatory Flexibility Act 


Congress enacted the Regulatory 
Flexibility Act of 1980 (RFA), as 
amended, 5 U.S.C. 601-612, to ensure 
that Government regulations do not 


unnecessarily or disproportionately 
burden small entities. The RFA requires 
a regulatory flexibility analysis if a rule 
would have a significant economic 
impact, either detrimental or beneficial, 
on a substantial number of small 
entities. The final rule will likely 
provide additional business 
opportunities to scalers and scaling 
bureaus, which are mostly if not all 
small entities. The average cost of 
contract scaling is approximately $1.50 
per thousand board feet. The 
approximate average annual number of 
sales contracts over the past several 
years that would have qualified for third 
party scaling under the final rule has 
been ten sales. The new provision will 
enable BLM to prepare and administer 
certain contracts (that otherwise qualify 
to be sold as a scale sale) more 
efficiently, saving approximately 
$90,000 per year. These savings are not 
directly passed onto the purchasers. 
There may be a slight savings to a 


- purchaser of a scale sale over a lump- 


sum sale due to their not having to 
conduct pre-sale measures of the sale 
volume to the same intensity. Therefore, 
BLM has determined under the RFA 
that this final rule will not have a 
significant economic impact on a 
substantial number of small entities. 


Small Business Regulatory Enforcement 
Fairness Act (SBREFA) 


This final rule is not a ‘‘major rule” 
as defined at 5 U.S.C. 804(2). That is, it 
will not have an annual effect on the 
economy of $100 million or more; it will 
not result in major cost or price 
increases for consumers, industries, 
government agencies, or regions; and it 
will not have significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 
It merely allows BLM to contract out a 
management step in timber volume 
measurement for some types of timber 
sales to non-governmental entities that 
can operate more efficiently than the 
Bureau.. 


Unfunded Mandates Reform Act 


The final rule does not impose an 
unfunded mandate on state, local, or 
Tribal governments or the private sector, 
in the aggregate, of $100 million or more 
per year; nor will the final rule have a 
significant or unique effect on state, 
local, or Tribal governments. The rule 
imposes no requirements on any of 
these entities. We have already shown, 
in the previous paragraphs of this 
section of the preamble, that the change 
in this rule will not have effects 
approaching $100 million per year on 


the private sector. Therefore, BLM is not 
required to prepare a statement 
containing the information required by 
the Unfunded Mandates Reform Act (2 
U.S.C. 1531 et seq.) 


Executive Order 12630, Governmental: 
Actions and Interference With 
Constitutionally Protected Property 
Rights (Takings) 

The final rule is not a government 
action capable of interfering with 
constitutionally protected property 
rights. The rule allows BLM to contract 
out one step in the timber volume 
measurement process, and does not 
provide for the taking or reduction im 
value of, or any other effect on any 
private property. Therefore, the 
Department of the Interior has 
determined that the rule will not cause 
a taking of private property or require 
further discussion of takings 
implications under this Executive 
Order. 


Executive Order 13132, Federalism 


The final rule will not have a 
substantial direct effect on the states, on 
the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. It does not apply 
to states or local governments or state or 
local governmental entities. Therefore, 
in accordance with Executive Order 
13132, BLM has determined that this 
final rule does not have sufficient 
Federalism implications to warrant 
preparation of a Federalism Assessment. 


Executive Order 12988, Civil Justice 
Reform 


Under Executive Order 12988, we 
have determined that this final rule will 
not will burden the judicial system and 
that it meets the requirements of 
sections 3(a) and 3(b)(2) of the Order. 


Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 


In accordance with Executive Order 
13175, we have found that this final rule 
does not include policies that have 
Tribal implications. There are no 
substantial direct effects on one or more 
Indian Tribes, on the relationship 
between the Federal Government and 
Indian Tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian Tribes. 
There will be some small economic 
benefit to scalers and scaling bureaus, 
and therefore to any American Indians 
that may be employed by or otherwise 
financially connected to such entities. 
There are, however, no policy 
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implications that require consultation 
with Indian Tribes. 


Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 


In accordance with Executive Order 
13211, BLM has determined that the 
final rule will not have substantial 
direct effects on the energy supply, 
distribution, or use, including a shortfall 
in supply or price increase. The rule 
does not relate to energy supply, 
distribution, or use in any respect. 


Executive Order 13352, Facilitation of 
Cooperative Conservation 


In accordance with Executive Order 
13352, BLM has determined that this 
final rule is purely administrative and 
does not affect cooperative 
conservation. This final rule takes 
appropriate account of and considers 
the interests of persons with ownership 
or other legally recognized interests in 
land or other natural resources because 
it does not interfere with such interests. 
The final rule solely affects a Federal 
responsibility not involving state or 
local participation, and has no impact 
on public health and safety. 


Paperwork Reduction Act 


This final rule does not contain 
information collection requirements that 
the Office of Management and Budget 
must approve under the Paperwork 
Reduction Act of 1995, 44 U.S.C. 3501 
et seq. 


Author 


The principal authors of this final rule 
are Scott Lieurance, Forester—Senior 
Specialist, Washington Office, and 
Lyndon Werner, Forester, Oregon State 
Office, assisted by Ted Hudson, Senior 
Regulatory Specialist, Washington 
Office, Bureau of Land Management. 


List of Subjects in 43 CFR Part 5420 


Forests and forest products, 
Government contracts, Public lands, 
Reporting and recordkeeping 
requirements. 

Dated: April 20, 2006. 

Johnnie Burton, 
Acting Assistant Secretary of the Interior. 


@ Accordingly, for the reasons stated in 
the preamble and under the authorities 
stated below, BLM amends 43 CFR part 
5420 as set forth below: 


PART 5420—PREPARATION FOR 
SALE 


# 1. The authority citation for part 5420 
continues to read as follows: 


Authority: 61 Stat. 681, as amended, 69 
Stat. 367; Sec. 5, 50 Stat. 875; 30 U.S.C. 601 
et seq.; 43 U.S.C. 1181e. 


Subpart 5422—Volume Measurements 


@ 2. Amend § 5422.2 by revising 
paragraph (b) to read as follows: 


§5422.2 Scale sales. 
* * * * * 

(b) (1) BLM may order third party 
scaling after determining that all of the 
following factors exist: 

(i) A timber disaster has occurred; 

(ii) A critical resource loss is 
imminent; and 

(iii) Measurement practices listed in 
§ 5422.1 and paragraph (a) of this 
section are inadequate to permit orderly 
disposal of the damaged timber. 

(2) BLM may also order third party 
scaling, only by scalers or scaling 
bureaus under contract to BLM, for the 
scaling of density management timber 
sales when the quadratic mean diameter 
of the trees to be cut and removed is 
equal to or less than 20 inches. 

(3) Third party scaling volumes must 
be capable of being equated to BLM 
standards in use for timber depletion 
computations, to insure conformance 
with sustained yield principles. 


[FR Doc. E6-8109 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-84-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 


44 CFR Part 62 


[FEMA-2005-0057] 
RIN 1660-AA41 


National Flood Insurance Program 
(NFIP); Appeal of Decisions Relating to 
Flood Insurance Claims 


AGENCY: Federal Emergency 
Management Agency (FEMA), 
Department of Homeland Security. 
ACTION: Interim final rule. 


SUMMARY: This interim final rule will 
amend the National Flood Insurance 
Program (NFIP) regulations to include 
an appeals process for NFIP 
policyholders as required by Congress 
in Section 205 of the Bunning-Bereuter- 
Blumenauer Flood Insurance Reform 
Act (FIRA) of 2004. ; 
DATES: Effective: This rule is effective 
June 26, 2006. Comments: Comments 
due on or before July 25, 2006. 
ADDRESSES: You may su»mit comments, 
identified by Docket Number FEMA- 


2005-0057, by one of the following 
methods: 

Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

E-mail: FEMA-—RULES@dhs.gov. 
Include Docket Number FEMA-—2005-— 
0057 in the subject line of the message. 

Fax: 202-646-4536. 

Mail/Hand Delivery/Courier: Rules 
Docket Clerk, Office of General Counsel, 
Federal Emergency Management 
Agency, Room 406, 500 C Street, SW., 
Washington, DC 20472. 

Instructions: All Submissions 
received must include the agency name 
and docket number (if available) for this 
interim final rule. All comments 
received will be posted without change 
to http://www.regulations.gov, including 
any personal information provided. For 
detailed instructions on submitting 
comments, see the ‘‘Public 
Participation” heading of the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: For access to the docket to 
read background documents or 
comments received, go to the Federal 
eRulemaking Portal at http:// 
www.regulations.gov. Submitted 
comments may also be inspected at 
FEMA, Office of General Counsel, 500 C 
Street, SW., Room 406, Washington, DC 
20472. 

FOR FURTHER INFORMATION CONTACT: 
James Shortley, Director of Claims, 
Federal Emergency Management 
Agency, 500 C Street SW., Washington, 
DC 20472, (202) 646-3418 (Phone), 
(202) 646-4327 (facsimile), or 
James.Shortley@dhs.gov. (e-mail). 


SUPPLEMENTARY INFORMATION: 
Public Participation 

Interested persons are invited to 
participate in this notice by submitting 
written data, views, or arguments on all © 
aspects of the interim final rule. FEMA 
also invites comments that relate to the 
economic, environmental, or federalism 
affects that might result from this 
interim final rule. Comments that will 
provide the most assistance to FEMA in 
developing this interim final rule will 
reference a specific portion of the 
interim final rule, explain the reason for 
any recommended change, and include 
data, information, or authority that 
support such recommended change. See 
ADDRESSES above for information on 
how to submit comments. 


Background 


In the face of mounting flood losses 
and escalating costs of disaster relief to 
the taxpayers, the NFIP was established 
by Congress as part of the National 
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Flood Insurance Act of 1968 (the Act). 


Public Law 90-448, Title XII (Aug. 1, 
1968), as amended, 42 U.S.C. 4001, et 
seq. The intent of the NFIP is to reduce 
future flood damage through community 
floodplain management ordinances, and 
to make risk-based flood insurance . 
generally available for property owners. 
FEMA was designated by Congress to be 
the administrator of the NFIP. 

In 1983, FEMA partnered with the 


~ private insurance industry to expand 


the NFIP policy base. This partnership 
between FEMA and the private sector 
property insurance companies is termed 
the Write Your Own (WYO) Program. 
The WYO Program is a cooperative 
undertaking between the insurance 
industry and FEMA. The WYO Program 
allows participating property and 
casualty insurance companies to issue 
and service the NFIP Standard Flood 


Insurance policies (SFIPs) in their own 


names. FEMA also uses the services of 
contractors to process NFIP policy 
information from the WYO Companies 
and the agents and to service SFIPs sold 
directly by FEMA. Contractors are 
sometimes employed by the WYO 
Companies to handle and adjust claims. 

Section 205 of the Bunning-Bereuter- 
Blumenauer Flood Insurance Reform 
Act (FIRA) of 2004 (Pub. L. 108-264 
(June 30, 2004)), requires FEMA to 
establish by regulation an additional 
process for the appeal of decisions of 
flood insurance claims issued through 
the NFIP. This process will enable 
policyholders to formally appeal the 
decisions of any insurance agent or 
adjuster, or insurance company, or any 
FEMA employee or contractor with 
respect to their SFIP claims, proofs of 
loss, and loss estimates. 

FEMA traditionally has used an 
informal process to handle appeals 
regarding decisions related to coverage 
or claims under the NFIP. The initial 
correspondence and associated claims 
documentation are reviewed and 
additional investigation is conducted as 
necessary. The Federal Insurance 
Administrator is responsible for 
decisions on informal claims, and the 
appropriate entities are notified to 
facilitate full resolution of the appeal. 
FEMA is now codifying into regulation, 
pursuant to the FIRA of 2004, its 
informal appeals process. 

Under this new appeals process, 
FEMA will acknowledge receipt of a 
policyholder’s appeal in writing and 
will advise the policyholder if 
additional information is required in 
order to consider fully the appeal. 
FEMA will review the documentation 
submitted by the policyholder and will 
conduct any necessary additional 
investigation. FEMA will advise the 


policyholder and the appropriate flood 
insurance carrier of FEMA’s decision 
regarding the appeal. 


Discussion 


The Act and the SFIP authorize an 
insured (or policyholder) who is 
dissatisfied with an insuref’s decision to 
deny a claim, in whole or part, to file 
a lawsuit in Federal district court for the 
disallowed portion of the claim, or to 
invoke the appraisal provision of the 
SFIP, a procedure to resolve disputes 
regarding the actual value of covered 
losses. This rule provides a formal 
appeals process for resolving flood 
insurance disputes prior to litigation. 

The appeals process outlined in this 
interim final rule does not abolish or 
replace the right to file a lawsuit against 
the insurer pursuant to the Act (42 
U.S.C. 4072), nor does it expand or 
change the one-year statute of limitation 
to file suit against the insurer for the 
disallowed portion of the insured’s 
claim. To avoid potentially conflicting 
results and duplicative efforts, an 
insured who files suit against an insurer 
is prohibited from filing an appeal 
under this appeals process. 

Similarly, this appeals process is not 
meant to provide an insured with 
multiple administrative, pre-litigation 
remedies. Accordingly, an insured who 
seeks to resolve issues regarding the 
actual cash value or, if applicable, 
replacement cost of damaged property, 
must elect to resolve this dispute 
through only one of the following: the 
appraisal provision in the SFIP or 
through this appeals process. 

Finally, this rule does not amend or 
change the conditions necessary to 
recover under the SFIP. In the case of a 
flood loss to insured property, the 
insured must comply with the 
requirements set out in the SFIP, 
including, but not limited to, providing 
the insurer with prompt notice of the 
loss, submitting a valid proof of loss 
within 60 days after the loss, 
cooperating with the adjuster, 
separating damaged and undamaged 
property so that the insurer may 
examine it, and preparing an inventory 
of damaged personal property. See SFIP 
44 CFR Part 61, App.A(1), Part 61, App. 
A(2), Part 61, App. A(3). 

This appeals process is available after 
the issuance of the insurer’s final claim 
determination, which is the insurer’s 
written denial, in whole or in part, of 
the insured’s claim. Once the final claim 
determination is issued, an insured may 
appeal any action taken by the insurer, 
FEMA employee, FEMA contractor, 
insurance adjuster, or insurance agent. 
An insured must file an appeal within 


60 days after receiving the insurer’s 
final claim determination. 


Administrative Procedure Act 
Statement 


In general, FEMA publishes a rule for 
public comment before issuing a final 
rule, under the Administrative 
Procedure Act (APA), 5 U.S.C. 553 and 
44 CFR 1.12. However, the APA 
exempts from public notice and 
comment requirements those rules 
pertaining to ‘‘agency organization, 
procedure or practice.” 5 U.S.C. 
553(b)(A). As the instant rule merely 
prescribes an available procedure being 
established by FEMA, it is exempt from 
the notice and comment requirements of 
the APA. 

Moreover, the APA provides an 
exception from the requirements where 
the agency for good cause finds the 
procedures for comment and response 
contrary to public interest. For the 
reasons set forth below, FEMA has 
determined that such good cause is 
present in the instant case. 

Hurricane Katrina caused 
monumental flooding which Hurricane 
Rita exacerbated. The magnitude and 
severity of the flood losses related to 
these hurricanes are unprecedented in 
the history of the NFIP. FEMA estimates 
that Hurricanes Katrina, Rita, and 
Wilma will result in approximately 
240,000 flood insurance claims. This 
significantly exceeds the highest 
number of claims filed from any single 
event in the NFIP’s history, and will 
more than triple the total number of 
claims filed in 2004. The public benefit 
of this rule is to establish a formal 
appeals process as soon as possible. 
Therefore, FEMA believes it is contrary 
to the public interest to delay the 
benefits of this rule. In accordance with 
the Administrative Procedure Act, 5 
U.S.C. 553(d)(3), FEMA finds that there 
is good cause for the interim final rule 
to be published without a prior public 
comment period in order to allow 
processes for the appeals to be put into 
place prior to implementation. 


National Environmental Policy Act 


This interim final rule falls within the 
exclusion category 44 CFR 10.8(d)(2)(ii), 
which addresses the preparation, 
revision, and adoption of regulations, 
directives, and other guidance 
documents related to actions that 
qualify for categorical exclusions. Since 
this is an administrative action that 
qualifies for the exclusion category 
described in 44 CFR 10.8(d)(2)(ii) and 
because no other extraordinary 
circumstances have been identified, this 
interim final rule will not require the 
preparation of either an environmental 
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assessment or an environmental impact 
statement as defined by the National 
Environmental-Policy Act. 


Executive Order 12866, Regulatory 
Planning and Review 


FEMA has prepared and reviewed this 
rule under the provisions of Executive 
Order 12866, Regulatory Planning and 
Review. Under Executive Order 12866, 
58 FR 51735, October 4, 1993, a 
significant regulatory action is subject to 
OMB review and the requirements of 
the Executive Order. The Executive 
Order defines ‘‘significant regulatory 
action” as one that is likely to result in 
a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; 

(2) create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

&) materially alter the 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) raise novel legal or policy issues 
arising out of legal mandates, the 
President's priorities or the principles 
set forth in the Executive Order. 

In determining how to move forward 
with this rule, binding arbitration was 
not an option because the NFIP 
statutory authority prohibits it. In the 
case of non-binding arbitration or 
mediation, FEMA recognizes that 
mediation is an important tool for the 
resolution of claim disputes and 
encourages WYO Companies and 
policyholders to participate, or continue 
to participate, in mediation where it 
may lead to an expeditious and mutual 
resolution of a disputed claim. 
Mediation is most effective when it 
occurs early in the process. Therefore 
FEMA encourages the WYO Companies 
to offer this option to its flood insurance 
policyholders since some WYO carriers 
already offer this option as a part of 
their standard claims resolution service 
for their other lines of insurance. 
However, once the dispute has evolved, 
FEMA believes the appeals process as 
described in this interim final rule 
would be the most cost effective and 
efficient mechanism. 

Under the new appeals process, when 
a NFIP policyholder does not agree with 
a decision made by an insurer, 
including a determination of any 
insurance agent, adjuster, insurance 
company, or any FEMA employee or 
contractor with respect to a claim, proof 


of loss and loss estimate the 
policyholder may submit an appeal of 
the insurer’s decision to FEMA. FEMA 
will provide written acknowledgement 
of the policyholder’s appeal and will 
advise the policyholder if additional 
information is required in order to 
consider the appeal. FEMA will review 
the documentation submitted by the 
policyholder and will conduct any 
additional investigation that is 
necessary to formulate a decision 
concerning the appeal. FEMA will 
advise the policyholder and the 
appropriate flood insurance carrier of 
FEMA’s decision regarding the appeal. 

Currently, when policyholders are not 
satisfied with a claim settlement they 
may informally appeal to FEMA. The 
initial correspondence and associated 
claims documentation are reviewed and 
additional investigation is conducted as 
necessary. The Federal Insurance 
Administrator is responsible for 
decisions on informal claims, and the 
appropriate entities are notified to 
facilitate the full resolution of the 
appeal. 

Under section 1341 of the Act (42 
U.S.C. 4072) and the provisions of the 
SFIP, a policyholder may file suit in the 
United States District Court of the 
district in which the insured property 
was located at the time of loss within 
one year after the written denial of all 
or part of the claim. This one year time 
period starts from the date of the 
original denial and not the date ofa 
decision regarding an appeal. A 
policyholder may choose the appraisal 
process under the policy, or participate 
in the appeals process created by this 
interim final rule instead of filing a 
lawsuit. The one year period for filing 
a suit is not extended by the submission 
of an appeal or participating in the 
appraisal provision of the SFIP. 

Historically, significantly less than 1 
percent of all NFIP claims result in 
litigation. A policyholder who chooses 
to file suit either sues a WYO Company 
if the policy was issued by a WYO 
Company or the Director of FEMA if the 
policy was issued directly by FEMA. 
The policyholder is responsible for their 
litigation costs including filing fees, 
attorney costs, and expenses. Federal 
law does not allow the policyholder to 
recover attorney’s fees or other legal 
expense if they prevail in the lawsuit. 

The NFIP received 686,389 claims 
beginning in fiscal year 1996 and ending 
with fiscal year 2005. Using these years 
as a reference point for the impact on 
claims when this interim final rule 
establishes a formal appeals process, it 
is estimated that in a typical year, 
claims will be slightly more than 
68,000. In 2004, NFIP received 75,022 


claims; of those claims, FEMA received 
360 informal appeals concerning claim 
disputes. The total number of claims 
received from Hurricanes Katrina, Rita, 
and Wilma is approximately 240,000 
which is approximately three and a 
third times greater than an average year 
and more than triple the total number of 
claims filed in 2004. Based on the 
above, the number of appeals is 
estimated to be three and a third times 
the number for an average year, or 
approximately 1,200. However, given 
the magnitude and severity of Hurricane 
Katrina, FEMA believes that with the 
publication of this interim final rule and 
the distribution of the National Flood 
Insurance Program Flood Insurance 
Claims Handbook, FEMA estimates that 
the number of appeals could be as high 
as approximately 2,000 in 2006. FEMA 
anticipates that, after 2006, it will 
receive somewhere between the lower 
average of 360-and 1200 appeals. FEMA 
also anticipates that a successful appeal 
will result in an average range of 
approximately $3,000 to $8,000 more 


. being paid to a policyholder. Therefore, 


this interim final rule is not a 
economically significant regulatory 
action; as, FEMA estimates that 
formalizing FEMA’s appeals process 
will result in less than $10 million 
dollars in additional flood insurance 
payments. 

Therefore, this rule is a significant 
regulatory action, but not an 
economically significant regulatory 
action within the definition of section 
3(f) of Executive Order 12866, and it 
adheres to the principles of regulation of 
the Executive Order. OMB has reviewed 
this rule under the provisions of the 
Executive Order. 


Paperwork Reduction Act 


This interim final rule contains 
information collection requirements 
subject to the Paperwork Reduction Act 
of 1995. Under the Paperwork 
Reduction Act, a person may not be 
penalized for failing to comply with an 
information collection that does not 
display a currently valid OMB control 
number. 

FEMA has submitted an information 
collection request for review and 
approval of an existing collection in use 
without an OMB control number under 
the emergency processing procedures in 
OMB regulation 5 CFR 1320.13, and 
requested expedited approval, allowing 
FEMA to use the collection for 180 days. 
The proposed information collection 
request is published to solicit and 
obtain comments from the public and 
affected agencies. FEMA will follow this 
emergency request with a request for a 
3-year approval under normal clearance 
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procedures in accordance with the 

provisions of OMB regulation 5 CFR 
1320.10. Comments should be directed 
to OMB, Office of Information and 
Regulatory Affairs, Attention: FEMA 
Desk Officer, Washington, DC 20530. 

FEMA will accept comments on the 
proposed collection through July 25, 
2006. All comments and suggestions, or 
questions regarding additional 
information, including obtaining a copy 
of the proposed information collection 
instrument with instructions, should be 
directed to Chief, Records Management 
Section, Information Resources 
Management Branch, Information 
Technology Services Division, FEMA, 
500 C Street, SW., Room 306, 
Washington, DC 20472. FEMA requests 
written comments and suggestions from 
the public and affected agencies 
addressing one or more of the following 

points: 

(1) Whether the proposed collection 
of information is necessary for the 
proper performance of the functions of 
the agency, including whether the 
information will have practical utility. 

(2) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used. 

(3) Suggestions to enhance the 
quality, utility, and clarity of the 
information to be collected. ° 

(4) Suggestions to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology, é.g., permitting electronic 
submission of responses. 

The following is an overview of this 
information collection: 

(1) Type of Information Collection: 
Existing Collection In Use Without an 
OMB Control Number. 

(2) Title of the Forms/Collection: 
National Flood Insurance Program 
Appeals Process. 

(3) Agency form number, if any, and 
the applicable component of FEMA 
sponsoring the collection: Forms are not. 
used in the appeals process, but rather 

‘the policyholder will submit a letter 
requesting an appeal. 

4) Affected vende who will be asked 
or required to respond, as well as a brief 
abstract. Primary: National Flood 
Insurance Program policyholders that 
dispute the results of their claim, proof 
of loss, and loss estimate 
determinations. These policyholders 
will be asked to provide relevant 
information that will facilitate the 
resolution of the appeal. Brief abstract: 


This information collection implements 


_ the mandates of section 205 of the FIRA 


of 2004 to establish by regulation what 
was traditionally an informal appeals 
process for NFIP policyholders in cases 
of unsatisfactory decisions on claims, 
proof of loss, and loss estimates made 
by any insurance company, agent, 
adjuster, or FEMA employee or 
contractor. 

(5) An estimate of the tota! number of 
respondents and the amount of time 
estimated for an average respondent to 
respond to the FIRA of 2004 appeals 
process: It is estimated that in a typical 
year claims received will be 
approximately 68,000 resulting in 360 
appeals. However, considering the 
recent impact of Hurricanes Katrina, 
Rita, and Wilma in the number of claims 
received referenced earlier, the program 
has estimated that approximately 2,000 
respondents per year will file an appeal, 
each spending an average of two hours 
drafting the letter and compiling the 
required information. 

6) An estimate of the total public 
burden (in hours) associated with the 
collection: 4,000 hours per year. 

If additional information is required, 
contact: Sylvia Correa, FEMA, 500 C 
Street, SW., Room 316, Washington, DC 
20472. 


Executive Order 13175, Indian Tribal 
Governments 


This rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distinction of power and 
responsibilities between the Federal 
Government and Indian tribes. It does 
not have a substantial direct effect 
because the rule does not make 
distinctions of where the property 
insured is located, the rule will apply 
uniformly to all policyholders 


. regardless if they live on or off Tribal 


lands. 


Executive Order 13132, Federalism 


Executive Order 13132, Federalism, 
dated August 4, 1999, sets forth 
principles and criteria that agencies 
must adhere to in formulating and 
implementing policies that have 
federalism implications, that is, 
regulations that have substantial direct 
effects on the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Federal agencies 
must closely examine the statutory 
authority supporting any action that 


would limit the policymaking discretion 
of the States, and to the extent 
practicable, must consult with State and 
local officials before implementing any 
such action. 

FEMA has reviewed this rule under 
Executive Order 13132 and has 
concluded the rule does not have 
federalism implications as defined by 
the Executive Order. FEMA has 
determined the rule does not 
significantly affect the rights, roles, and 
responsibilities of States, and involves 
no preemption of State law nor does it 
limit State policymaking discretion. 


Executive Orders 12898 and 12948, 
Environmental Justice 


Under Executive Orders 12898 and 
12948, respectively, “Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations,” FEMA incorporates 
environmental justice into our policies 
and programs. Executive Order 12898 
requires each Federal agency to conduct 
its programs, policies, and activities that 
substantially affect human health or the 
environment in a manner that ensures 
those programs, policies, and activities 
do not have the effect of excluding 
persons from participation in, denying 
persons the benefits of, or subjecting 
persons to discrimination because of 
their race, color, or national origin. 
Executive Order 12898 also requires that 
each Federal Agency shall identify and 
address as appropriate, 
disproportionately high and adverse 
human health or environmental effects 
of its programs, policies, and activities 
on minority populations and low- 
income populations. 

FEMA does not anticipate that actions 
under the rule would have a 
disproportionately high and adverse 
human health effect on any segment of 
the population. FEMA has determined 
that the requirements of these Executive 
Orders do not apply to this rule. 
Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
mandates that an agency conduct an 
RFA analysis when an agency is 
“required by section 553 * * *, or any 
other law, to publish general notice of 
proposed rulemaking for any proposed 
tule, or publishes a notice of proposed 
rulemaking for interpretative rule 
involving the internal revenue laws of 
the United States * * *.”5 U.S.C. 
603(a). RFA analysis is not required 
when a rule is exempt from notice and 
comment rulemaking under 5 U.S.C. 
553(b). FEMA has determined that good 
cause exists under 5 U.S.C. 553(b)(B) to 
exempt this rule from the notice and 
comment requirements of 5 U.S.C. 
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553(b). Therefore no RFA analysis under 
5 U.S.C. 603 is required for this rule. 


Executive Order 12988 


This interim final rule meets the 
applicable standards of Executive Order 
12988. 


List of Subjects in 44 CFR Part 62 
Flood insurance. 


# Accordingly, for the reasons set forth 
in the preamble, FEMA amends 44 CFR 
part 62 as follows: 


PART 62-SALE OF INSURANCE AND 
ADJUSTMENT OF CLAIMS 


@ 1. The authority citation for part 62 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 43 FR 
41943, 3 CFR, 1978 Comp., p. 329; E.O. 
12127 of Mar. 31, 1979, 44 FR 19367, 3 CFR, 
1979 Comp., p. 376. 


@ 2. Revise the title of subpart B of part 
62, to read as follows: 


Subpart B—Claims Adjustment, Claims 
Appeals, and Judicial Review 


m 3. Add § 62.20 to read as follows: 


§62.20 Claims appeals. ~ 

(a) Definitions. 

Administrator means the Federal 
Insurance Administrator. 

Appeal decision means the 
disposition of the appeal by the 
Administrator. 

Decision means the insurer’s final 
claim determination, which is the 
insurer’s written denial, in whole or in 
part, of the insured’s claim. 

(b) Appeal. A National Flood 
Insurance Program (NFIP) policyholder, 
whether insured by a participating 
Write-Your-Own (WYO) Company or 
directly by the Federal Emergency 
Management Agency (FEMA), may 
appeal a decision, including a 
determination of any insurance agent, 
adjuster, insurance company, or any 
FEMA employee or contractor with 
respect to a claim, proof of loss, and loss 
estimate. In order to file an appeal, the 
insured must comply with all 
requirements set out in the Standard 
Flood Insurance Policy (SFIP). This 
appeals process is available after the 
issuance of the insurer’s final claim 
determination, which is the insurer’s 
written denial, in whole or in part, of 
the insured’s claim. Once the final claim 
determination is issued, an insured may 
appeal any action taken by the insurer, 
FEMA employee, FEMA contractor, 
insurance adjuster, or insurance agent. 

(c) Limitations on Appeals. 

The appeals process is intended to 
resolve claim issues and is not intended 


to grant coverage or limits that are not 
provided by the SFIP. Filing an appeal 
does not waive any of the requirements 
for perfecting a claim under the SFIP or 


-extend any of the time limitations set 


forth in the SFIP. 

(1) Disputes that are or have been 
subject to appraisal as provided for in 
the SFIP cannot be appealed under this 
section. 

(2) When a policyholder files an 
appeal on any issue, that issue is no 
longer subject to resolution by appraisal 
or other pre-litigation remedies. 

(d) Litigation preclusion. An insured 
who files suit against an insurer on the 
flood insurance claim issue is 
prohibited from filing an appeal under 
this section. All appeals submitted for 
decision but not yet resolved shall be 
terminated upon notice of the 
commencement of litigation regarding” 
the claim. 

(e) Procedures. To pursue an appeal 
under this section a policyholder must: 

(1) Submit a written appeal to FEMA 
within 60 days from the date of the 
decision. The appeal should be sent to: 
Federal Emergency Management 
Agency, Federal Insurance 
Administrator, Mitigation Division, 500 
C Street, SW., Washington, DC 20472; 

(2) Identify relevant policy and claim 
information and state the basis for the 
appeal; 

3) Submit relevant documentation; 
and 

(4) Submit a copy of the proof of loss 
submitted to the insurer as required in 
the policy. 

(o Appeal resolution. (1) FEMA will 
acknowledge, in writing, receipt of a 
policyholder’s appeal. 

(2) The Administrator will review the 
appeal documents and may notify the 
policyholder in writing of the need for 
additional information. A request for the 
additional information will include the 
date by which the information must be 
provided, and shall in no case be less 
than 14 calendar days. Failure to 
provide the requested information in 
full, or to request an extension by the 
due date, may result in a dismissal of 
the appeal. A re-inspection of the 
policyholder’s property may be 
conducted at the discretion of the 
Administrator to gather more 
information. The Administrator will 
ensure that all information necessary to 
rule on the appeal has been provided 
prior to making an appeal decision. 

(3) The Administrator will review the 
appeal documents, including any 
reinspection report, if appropriate. The 
Administrator will provide an appeal 
decision in writing to the policyholder 
and insurer. No further administrative 
review will be provided to the insured. 


(4) A policyholder who does not agree 
with FEMA’s appeal decision should 
refer to the SFIP, for options for further 
action (see Part 61, App. A(1) VILR., 
Part 61, App. A(2) VILR., and Part 61, 
App. A(3) VIILR.). The one-year period 
to file suit commences with the written 
denial from the insurer and is not 
extended by the appeals process. 


Dated: May 23, 2006. 
R. David Paulison, 
Acting Director, Federal Emergency 
Management Agency, Department of 
Homeland Security. 
{FR Doc. E6—8180 Filed 5-25-06; 8:45 am] 
BILLING CODE 9110-11-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 54 


[CC Docket No. 96-45 and WC Docket No. 
05-337, FCC 06-69} 


Federal-State Joint Board on Universal 
Service, High-Cost Universal Service 
Support 

AGENCY: Federal Communications 
Commission. 

ACTION: Interim order. 


SUMMARY: In this document, the 
Commission extends the high-cost 
universal service support rules adopted 
in, among others, the Rural Task Force 
Order on an interim basis until the 
Commission concludes its rural review 
proceeding and adopts changes, if any, 
to those rules as a result of that 
proceeding. 


DATES: Effective June 26, 2006, the 
framework adopted at 66 FR 30081, June 
5, 2001, is extended. 

FOR FURTHER INFORMATION CONTACT: 
Katie King, Special Counsel, Wireline 
Competition Bureau, 
Telecommunications Access Policy 
Division, (202) 418-7400, TTY (202) 
418-0484. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Order, in 
CC Docket No. 96-45 and WC Docket 
No. 05-337, released May 16, 2006. The 
full text of this document is available for 
public inspection during regular. 
business hours in the FCC Reference 
Center, Room CY—A257, 445 12th Street, 
SW., Washington, DC 20554. 


I. Introduction 


1. This Order, extends the high-cost 
universal service support rules adopted 
in the Rural Task Force Order, 
Fourteenth Report and Order and 
Twenty-Second Order on 
Reconsideration, 66 FR 30080, June 5, 
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2001 and 66 FR 34603, June 20, 2001, 
on an interim basis until the 
Commission concludes its rural review 
proceeding and adopts changes, if any, 
to those rules as a result of that 
proceeding. Based on the 
recommendations of the Rural Task 
Force and the Federal-State Joint Board 
on Universal Service (Joint Board), the 
Commission adopted a modified 
embedded cost support mechanism for 
rural carriers for a five-year period 
beginning on July 1, 2001. Thus, the 
Commission intended that the Rural 
Task Force plan would remain in effect 
util June 30, 2006. At the same time, the 
Commission expected to complete a 
review, with Joint Board input, of the 
rules relating to the rural high-cost 
support mechanism before the end of 
the five year period. 

2. On June 28, 2004, the Commission 
asked the Joint Board to review the 
Commission’s rules relating to high-cost 
support for rural carriers and to 
determine the appropriate rural 
mechanism to succeed the five-year 
plan adopted in the Rural Task Force 
Order. On August 16, 2004, the 
Commission released a Joint Board 
Public Notice seeking comment on the 
rural review issues referred to the Joint 
Board. On August 17, 2005, the 
Commission released another Joint 
Board Public Notice seeking comment 
on several proposals that state Joint 
Board members and staff had 
developed. The Joint Board has been 
diligently reviewing the record and 
considering what support mechanism 
should succeed the Rural Task Force 
plan. Nonetheless, the Commission 
finds that it may not have adequate time 
after the Joint Board issues a 
recommended decision in the rural 
review proceeding to develop a record 
on that recommendation and to adopt 
any changes to the current rules prior to 
June 30, 2006. In light of the ongoing 
Joint Board review, the interim nature of 
these rules, and the need to ensure 
continuity pending further Commission 
action, good cause exists to extend the 
rural high-cost support rules adopted in 
the Rural Task Force Order. The 
Commission also finds it has authority 
to adopt interim rules without notice 
and comment when necessary. 5 U.S.C. 
553(b)(3)(B); see Mid-Tex Elec. Coop., 
Inc. v. FERC, 822 F.2d 1123 (D.C. Cir. 
1987). Accordingly, the rural high-cost 
support rules adopted in the Rural Task 
Force Order, as amended, will remain in 
effect after this date until the 
Commission adopts new high-cost 
support rules for rural carriers. 

3. Pursuant to the authority contained 
in sections 1-4, 201-205, 214, 218-220, 


254, 303(r), 403, 405, and 410 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 151-154, 201-205, 
214, 218-220, 254, 303(r), 403, 405, and 
410, that this Order in CC Docket No. 


96—45 and WC Docket No. 05-337 is 


adopted. 

4. The extension of the high-cost 
universal service support rules 
applicable to rural carriers shall be 
effective June 26, 2006. 

Federal Communications Commission. 
Marlene H. Dortch, 

Secretary. 

[FR Doc. 06-4856 Filed 5-25-06; 8:45am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 665 


[Docket No. 060327086-6130-02; I.D. 
032306A] 


RIN 0648-AU21 


NOAA Information Collection 
Requirements Under the Paperwork 
Reduction Act; OMB Control Numbers; 
Fisheries off West Coast States; 
Fisheries in the Western Pacific; 
Correction 


AGENCY: National Marine Fisheries 7 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Final rule; correcting 
amendment. 


SUMMARY: This rule amends the 
regulations for fisheries in the western 
Pacific to. correct errors that resulted 
from a recent regulatory reorganization. 
This action is necessary to remedy 
incorrect cross-references and 
administrative titles, and will result in 
accurately worded regulations. 


DATES: Effective May 26, 2006. 


‘FOR FURTHER INFORMATION CONTACT: 


Robert Harman, Pacific Islands Region, 
NMFS, 808 944-2271. 


SUPPLEMENTARY INFORMATION: NMFS . 
published in the Federal Register a final 
rule that reorganized fishery regulations 
by creating a new part 665 for the 
regulations covering fisheries in the 
western Pacific (71 FR 17985, April 10, 
2006). Regulations for western Pacific 
fisheries were formerly found in part 
660, with west coast regulations. The 
instructions for implementing that 
reorganization rule contained several 


errors. Most important was that the 
internal cross-references to other 
sections of the new part 665 still 
incorrectly referred to sections in old 
part 660 that no longer existed after the 
reorganization. Other errors included 
administrative titles that were not 
changed during the previous 
reorganization rule. This final rule 
corrects those errors. No substantive 
changes are being made to the 
regulations. 


Classification 


Pursuant to 5 U.S.C. 553(b)(B), the 
Assistant Administrator for Fisheries, 
NOAA, (AA) finds good cause to waive 
prior notice and opportunity for public 
comment, as such notice and comment © 
would be unnecessary. These 
procedures are unnecessary because the 
regulations were subject to notice and 
comment when originally implemented, 
and no substantive changes are being 
made pursuant to this final rule. The 
only actions currently being taken are to 
correct errors in cross references created 
during the reorganization of the western 
Pacific regulations into a new part, and 
to correct several administrative titles. 
Pursuant to 5 U.S.C. 553(d), the 30-day 
delay in effectiveness does not apply to 
this rule because it is not a substantive 
tule. 


This rule is exempt from review 
under Executive Order 12866. 
Dated: May 22, 2006. 
James W. Balsiger, 


Acting Assistant Administrator for Regulatory 
Programs, National Marine Fisheries Service. 


w For the reasons set out in the 
preamble, 50 CFR part 665 is correctly 
amended as follows: 


PART 665—[CORRECTED] 


@ 1. The authority citation for part 665 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 


m 2. In part 665, remove all references to 
“660” every place it appears and replace 
it with “665”. 


§ 665.41 [Corrected] 


w 3. In § 665.41, paragraph (c), remove 
“Pacific Area Office” and replace it 
with‘‘Pacific Islands Regional Office’’. 


m 4. In § 665.41, paragraphs (g)(4)(i), and - 
(g)(4)(ii), remove ‘‘Regional Director” 
and replace it with “Regional 
Administrator”. 

[FR Doc. E6-8173 Filed 5—25—06; 8:45 am] 
BILLING CODE 3510-22-S 
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DEPARTMENT OF COMMERCE ~ 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 679 


[Docket No. 060216045-6045-01; I.D. 
052206A] 


Fisheries of the Exclusive Economic 
Zone Off Alaska; Pacific Cod by 
Catcher Vessels Less Than 60 ft (18.3 
m) LOA Using Pot or Hook-and-Line 
Gear in the Bering Sea and Aleutian 
Islands Management Area 


AGENCY: National Marine Fisheries 


Service (NMFS), National Oceanic and - 


Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Temporary rule; closure. 


SUMMARY: NMFS is prohibiting directed 
fishing for Pacific cod by catcher vessels 
less than 60 ft (18.3 meters (m)) length 
overall (LOA) using pot or hook-and- 
line gear in the Bering Sea and Aleutian 
Islands management area (BSAI). This 
action is necessary to prevent exceeding 
the 2006 Pacific cod total allowable 
catch (TAC) allocated to catcher vessels 
less than 60 ft (18.3 m) LOA using pot 
or hook-and-line gear in the BSAI. 
DATES: Effective 1200 hrs, Alaska local 
time (A.1.t.), May 23, 2006, through 2400 
hrs, A.l.t., December 31, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Jennifer Hogan, 907-586-7228. 
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
BSAI according to the Fishery 
Management Plan for Groundfish of the 


Bering Sea and Aleutian Islands 
Management Area (FMP) prepared by 
the North Pacific Fishery Management 
Council under authority of the 
Magnuson-Stevens Fishery 
Conservation and Management Act. 
Regulations governing fishing by U.S. 
vessels in accordance with the FMP 
appear at subpart H of 50 CFR part 600 
and 50 CFR part 679. 

The 2006 and 2007 final harvest 
specifications for groundfish in the 
BSAI (71 FR 10894, March 3, 2006), the 
adjustment on March 14, 2006 (71 FR 
13777, March 17, 2006), the reallocation 
on March 21, 2006 (71 FR 14825, March 
24, 2006), and the reallocation on May 
1, 2006 (71 FR 25508, May 1, 2006) 
allocated a directed fishing allowance 
for Pacific cod of 2,936 metric tons to 
catcher vessels less than 60 ft (18.3 m) 
LOA using pot or hook-and-line gear in 
the BSAI. 

In accordance with § 679.20(d)(1)(iii), 
the Regional Administrator finds that 
the 2006 Pacific cod directed fishing 
allowance allocated to catcher vessels 
less than 60 ft (18.3 m) LOA using pot 
or hook-and-line gear in the BSAI has 
been reached. Consequently, NMFS is 
prohibiting directed fishing for Pacific 
cod by catcher vessels less than 60 ft 
(18.3. m) LOA using pot or hook-and- 
line gear in the BSAI. 

After the effective date of this closure 
the maximum retainable amounts at 
§ 679.20(e) and (f) apply at any time 
during a trip. 

Classification 


This action responds to the best 
available information recently obtained 


from the fishery. The Assistant 
Administrator for Fisheries, NOAA 
(AA), finds good cause to waive the 
requirement to provide prior notice and 
opportunity for public comment 
pursuant to the authority set forth at 5 
U.S.C. 553(b)(B) as such requirement is 
impracticable and contrary to the public 
interest. This requirement is 
impracticable and contrary to the public 
interest as it would prevent NMFS from 
responding to the most recent fisheries 
data in a timely fashion and would 
delay the closure of Pacific cod by 
catcher vessels less than 60 ft (18.3 m) 
LOA using pot or hook-and-line gear in 
the BSAI. NMFS was unable to publish 
a notice providing time for public 
comment because the most recent, 
relevant data only became available as 
of May 22, 2006. 


The AA also finds good cause to 
waive the 30-day delay in the effective 
date of this action under 5 U.S.C. 
553(d)(3). This finding is based upon 
the reasons provided above for waiver of 
prior notice and opportunity for public 
comment. 

This action is required by § 679.20 
and is exempt from review under 
Executive Order 12866. 


Authority: 16 U.S.C. 1801 et seq. 
Dated: May 22, 2006. 
James P. Burgess, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 06-4895 Filed 5-23-06; 2:25 pm] 
BILLING CODE 3510-22-S 
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Proposed Rules 


Federal Register 
Vol. 71, No. 102 


Friday, May 26, 2006 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 551 

RIN 3206-AK89 

Pay Administration Under the Fair 
Labor Standards Act 


AGENCY: Office of Personnel 
Management. 


ACTION: Proposed rule. 


SUMMARY: The Office of Personnel 
Management (OPM) proposes to revise 
the regulations issued under the Fair 
Labor Standards Act of 1938, as 
amended (‘‘FLSA” or ‘“‘Act’’) to update 
and harmonize OPM’s regulations with 
revisions made to the Department of 
Labor’s regulations. The revised 
regulations are intended to provide a 
clearer understanding of coverage under 
the Act. These regulations apply to all 
employees in agencies who are under 
OPM’s jurisdiction for FLSA purposes. 
DATES: Comments must be received on 
or before July 25, 2006. 


ADDRESSES: There are multiple methods 
for submitting comments. Please submit 
only one set of comments via one of the 
methods described. 

Preferred Method for Comments: Send 
comments by e-mail to 
fedclass@opm.gov, or send or deliver 
written comments to Mark Doboga, 
Deputy Associate Director for Talent 
and Capacity Policy, U.S. Office of 
Personnel Management, Room 6551, 
1900 E Street, NW., Washington, DC 
20415-9700; or fax comments to 202- 
606-4891. Comments received in 
electronic form besides e-mail (CDs, 
floppy disk, or other media) will not be 
accepted. All submissions received 
must include the RIN# 3206—AK89. If 
you are responding by e-mail the 
following should appear in the subject 
line: “‘Comments on Proposed FLSA 
Regulations—OPM RIN# 3206—AK89.”’ 

Please arrange and identify your 
comments on the regulatory text by 
subpart and section number. If your 
comments relate to the supplementary 


information, refer to the heading and 
page number. 

Ensure your comments:are submitted 
within the specified open comment 
period. Before acting on this proposal, 
OPM will consider all comments 
received on or before the closing date. 
Comments received late will be 
considered only if it is possible to do so 
without incurring expense or delay. 

FOR FURTHER INFORMATION CONTACT: 
Georgeanna Emery, Human Resources 
Specialist, by e-mail at 
fedclass@opm.gov, by telephone at 202- 
606-3600, or by fax at 202-606-4891. 
SUPPLEMENTARY INFORMATION: The Office 
of Personnel Management (OPM) is 
publishing a proposed rule to amend 
regulations to the Fair Labor Standards 
Act, as amended (referred to as “‘the 
Act” or “FLSA”’). The purpose of this 
amendment is to update and harmonize 
OPM’s regulations with certain changes 
made by the Department of Labor (DoL), 
Employment Standards Administration, 
Wage and Hour Division, 29 CFR part 
541, RIN 1215-AA14, Defining and 
Delimiting the Exemptions for 
Executive, Administrative, Professional, 
Outside Sales and Computer Employees 
(Federal Register, Vol. 69, No. 79, dated 
April 23, 2004). 

As authorized by section 3(e)(2) of the 
Act, the provisions of the Act apply to 
any person employed by the 
Government of the United States, as 
specified in that Section. Section 4(f) of 
the Act authorizes OPM to administer 
provisions of the Act with respect to any 
person employed by an agency, with 
certain exceptions. 

OPM’s administration of the Act must 
comply with the terms of the Act and 
the law does not require OPM’s 
regulations to mirror the DoL’s FLSA 
regulations. OPM is revising its 
regulations to be consistent with DoL’s 
administration of the Act only to the 
extent practicable and only to the extent 
that this consistency is required to 
maintain compliance with the terms of 
the Act. 


Structure and Organization of These 
Proposed Regulations 


We will address only those sections of 
title 5, part 551—Pay Administration 
under the Fair Labor Standards Act, to 
which we propose changes. Changes 
have been made to subparts A, B, F, and 
G. For ease of discussion, comments 
regarding proposed changes/additions/ 


deletions will be found under the 
appropriate subpart and section 
headings. 

Throughout the regulation we have 
inserted “or equivalent”’ to cover non- 
General Schedule white-collar 
positions. 


Subpart A—General Provisions 
Section 551.101 General 


New paragraph (c) of the proposed 
regulation discusses OPM’s requirement 
to be consistent with the DoL’s 
administration of the Act only to the 
extent practicable and only to the extent 
that this consistency is required to 


_ maintain compliance with the terms of 


the Act. For example, OPM does not 
apply the highly compensated employee 
criteria contained in 29 CFR 541.601 to 
determine FLSA exemption status to 
harmonize with title 5, United States 
Code, and other statutory Federal 
compensation pay level practices. (See 
also Billings v U.S., 322 F.3d 1328, (Fed. 
Cir.2003)). 


Section 551.102 Authority and 
Administration 


We revised paragraph (c) to clarify 
that the DoL administers the Act for the 
Government of the District of Columbia. 


Section 551.103 Coverage 
No change. 


Section 551.104 Definitions 


The definitions of the following terms 

have not changed: 

Act or FLSA 

Claim period 

Emergency 

Employee 

Employer 

Exempt area 

FLSA exempt 

FLSA nonexempt 

Hours of work 

Nonexempt area 

Perform in connection with an 
emergency 

Reckless disregard of the requirements 
of the Act 

Statute of limitations 

Suffered or permitted work 

Title 5 overtime pay 

Volunteer 

Willful violation 

Workday 

Worktime 


The definitions of the following terms 
were deleted: 
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Discretion and independent 
judgment—concept is now addressed in 
revised § 551.206 

Essential part of administrative or 
professional functions—concept is now 
covered by the definition of directly and 
closely related. ; 

FLSA exemption status determination 
claim—concept is now addressed in 
§ 551.702(a) 

Foreign exemption—concept is now 
addressed in revised § 551.209. 

Management or general business 
function—concept is now addressed in 
revised § 551.206. : 

Participation in the executive or 
administrative functions of a 
management official—concept is now 
addressed in revised § 551.206. 

Situations 1 through 4—no longer 
needed because of the elimination of the 
80 percent test, consistent with DoL 
changes. 

Supervisory and closely related 
work—concept is now covered by the 
definition of directly and closely 
related. 

Temporary work or duties—term is 
now covered in § 551.208. 

Work of an intellectual nature— 
removed, consistent with DoL changes. 

Work of a specialized or technical 
nature—removed, consistent with DoL 
changes. 

The definitions of the following terms 
were revised: 

Administrative employee 

Agency 

Claim 

Claimant 

Customarily and regularly 

Employ 

Executive employee 

FLSA exemption status 

FLSA overtime pay 

FLSA pay claim 

Formulation or execution of 
management programs or policies 

Preserve the claim period 

Professional employee 

Primary duty 

Recognized organizational unit 

Trainee 

Worktime in a representative workweek 

Workweek 

Workweek basis 

Definitions were added for the 
following terms: 

Directly and closely related — 
Educational establishment 
Filed 

Management 

Official position 

Two or more other employees 
Discussion of Selected Terms 


Claim and claimant were revised and 
filed was added to clarify that someone 


other than the employee to whom the 
claim applies may file a claim and 
preserve the claim period. 

Directly and closely related now 
incorporates supervisory and closely 
related work. Additionally, examples of 
specific occupations were included in 
this definition to illustrate the proper 
use of this new definition. 

Formulation or execution of 
management programs or policies was 
replaced with formulate, affect, 
interpret, or implement management 
policies or operating practices and the 
definition revised. 

Primary duty was revised to clarify 
when a duty serves as the primary duty 
for exemption purposes even though it 
does not constitute the major part (over 
50 percent) of the employee’s work. 

Rate of basic pay has been defined in- 
revised § 551.203. 

Recognized organizational unit was 
expanded to distinguish between a mere 
collection of employees assigned from 
time to time to a specific job or series 


of jobs and a unit with permanent status 


and function, and to harmonize with 
DoL. 

Two or more other employees spells 
out that an employee, as used in this 
context, is equal to a full time 
equivalent (FTE) position. 

Workweek was revised by changing 
the verb ‘‘shall”’ to for added 
clarity and readability. We intend that 
this definition using the verb ““must”’ 
has the same meaning and effect as the 
previous definition using “shall.” 

Workweek basis was revised to insert 
the word “the” before the word 
“averaging.” The structure of the 


_ definition has been modified by putting 


the exception statement in parentheses 
to make it clear that averaging is not 
used except for firefighters and law 
enforcement employees. 


Subpart B—Exemptions and Exclusions 
Section 551.201 Agency Authority 


The proposed revision clarifies that 
an employing agency must review and 
make a determination on each 
employee’s exemption status. 


Section 551.202 General Principles 
Governing Exemptions 


This section was reorganized for 
clarity. We moved the discussion of the 
nonexemption of certain categories of 
employees from paragraph (e) of the 


current § 551.202 to proposed § 551.204. 


Proposed paragraph (e) clarifies that 
the designation of an employee as FLSA 
exempt or nonexempt ultimately rests 
on the duties actually performed by the 
employee. Occupational or 
organizational title alone is not 


sufficient basis for an FLSA exemption 
status determination. 


Section 551.203 Salary-Based 
Nonexemption 


We deleted current § 551.203— 
Exemption of General Schedule 
employees, replaced it with a new 
section addressing salary-based 
nonexemption, and provided a 
definition for rate of basic pay. This 
brings OPM’s regulations into closer 
harmony with DoL’s approach in its 
final regulations to extending FLSA 
protection to employees paid below a 
certain level. 


Section 551.204 Nonexemption of 
Certain Employees 


This proposed section incorporates 
the nonexemption of certain 
nonsupervisory white-collar employees 
who do not meet any of the exemption 
criteria, and nonsupervisory employees 
in the Federal Wage System or in other — 
comparable trades, crafts, and laboring 
wage systems. 


Section 551.205 Executive Exemption 
Criteria 

We changed the language to 
harmonize with DoL changes in the 
description of executive work and 
elimination of the 80-percent test for all 
employees. 


Section 551.206 Administrative 
Exemption Criteria 


Changes were made to harmonize 
with DoL changes in the description of 
administrative work and to add 
examples of specific types of work 
performed in the Federal Government. 


Section 551.207 Professional 
Exemption Criteria 


Changes were made to harmonize 
with DoL changes in the description of 
professional work. We moved the 
discussion of types of professional 
exemptions in current § 551.207 into 
new §§ 551.214, 551.215 and 551.216. 


Section 551.208 Effect of Performing 
Temporary Work or Duties on FLSA 
Exemption Status 


. We clarified the “30-day test”’ to 
explain that performing different work 
or duties for 30 consecutive calendar 
days may affect that employee’s 
exemption status. We also clarified the 
intent of § 551.208, and the protective 
purpose of the FLSA in general. 


Section 551.209 Foreign Exemption 
Criteria 

We moved the definition of foreign 
exemption from § 551.104 to this section 
as subject definition is only addressed 
in this section. 
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Section 551.210 Exemption of 
Employees Receiving Availability Pay 


No change. While no changes were 
made, we wish to draw attention in this. 
preamble to the fact that there are 

certain Criminal Investigators who may 
not be covered under availability pay 
provisions of 5 U.S.C, 5545a. As stated 
in §550.181(b) “ * * * any Office of 
Inspector General that employs fewer 
than five criminal investigators may 
elect not to cover such criminal 
investigators under the availability pay 
provisions * * *.” Similarly, there are 
certain employees identified as Game 
Law Enforcement Officers, but because 
of the kind of work they perform these 
employees are not performing law 
enforcement work and therefore do not 
receive Law Enforcement Availability 
Pay. In both positions, the minimum 
wage and the hours of work and 
overtime pay provisions of the FLSA are 
applicable if the positions are 
designated as FLSA nonexempt. 


Section 551.211 Statutory Exclusion 


These proposed regulations adopt the 
Department of Homeland Security’s 
definition. of ‘Customs Officer” (69 FR 
35229 (2004)). In DHS’s regulations, 19 
CFR 24.16(b)(7) reads as follows: 
Customs Officer means only those 
individuals assigned to position 
descriptions entitled “Customs 
Inspector,” “Supervisory Customs 
Inspector,” “Canine Enforcement 
Officer,” ‘Supervisory Canine 
Enforcement Officer,” “Customs and 
Border Protection Officer,”’ 
“Supervisory Customs and Border 
Protection Officer,” “Customs and 
Border Protection Agriculture 
Specialist,” or “Supervisory Customs 
and Border Protection Agriculture 
Specialist.” 


Section 551.212 Fire Protection 
Activities and 7(k) Coverage for FLSA 
Pay and Exemption Determinations and 
§551.213 Law Enforcement Activities 
and 7(k) Coverage for FLSA Pay and 
Exemption Determinations 


We added two new sections to help 
identify activities subject to section 7(k) 
of the Act for FLSA pay and exemption 
determinations, provide examples of 
specific Federal occupations, and 
harmonize with DoL regulations. 


Section 551.214 Learned Professionals, 
§ 551.215. Creative Professionals, and 
§ 551.216 Computer Employees 


We added three new sections to 
address learned professionals, creative 
professionals, and computer employees 
to harmonize with DoL regulations. We 
_ provided examples of specific Federal 
occupations for the learned and creative 


professionals, and examples of Federal 
work situations for computer 
employees. . 


Subpart F—Child Labor 


Section 551.601 Minimum Age 
Standards 


We added new paragraph (c) to define 
hazardous Federal fire protective 
activities for individuals under 18 years 
of age. 


Section 551.602 Responsibilities 
No change. 


Subpart G—FLSA Claims and 
Compliance 


Section 551.701 Applicability 
No change. 
Section 551.702 Time Limits 


We clarified in paragraph (c) that the 
claimant is responsible for retaining 
documentation to establish when a 
claim is received. 


Section 551.703 Avenues of Review 
No change. 


Section 551.704 Claimant’s 
Representative 


No change. 
Section 551.705 Filing an FLSA Claim 


In paragraph (b), we corrected the 
reference from paragraph (b) to 
paragraph (c). 


Section 551.706 Responsibilities 
No change. 


Section 551.707 Withdrawal or 
Cancellation of an FLSA Claim 


We clarified that OPM may grant a 
request from a claimant to withdraw his 
or her claim. 


- Section 551.708 Finality and Effect of 


OPM FLSA Claim Decision 


We clarified the reconsideration 
process, added a 45-day time limit for 
requests for reconsideration to be 
submitted, and clarified an agency’s 
compliance responsibility. 


E.O. 12866, Regulatory Review 


The Office of Management and Budget 
has reviewed this rule in accordance 
with E.O. 12866. 


Regulatory Flexibility Act 


OPM has determined that these 
regulations would not have a significant 
economic impact on a substantial 
number of small entities because they 
would apply only to Federal agencies 
and employees. 


Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35) 


This proposed regulatory action will 
not impose any additional reporting or 
recordkeeping requirements under the 
Paperwork Reduction Act. 


E.O. 12988, Civil Justice Reform 


This proposed regulation is consistent 
with the requirements of E.O. 12988. 
The regulation clearly specifies the 
effects on existing Federal law or 
regulation; provides clear legal 
standards; has no retroactive effects; 
specifies procedures for administrative 
and court actions; defines key terms; 
and is drafted clearly. 


E.O. 13132, Federalism 


OPM has determined these proposed 
regulations would not have Federalism 
implications because they would apply 
only to Federal agencies and employees. 
The proposed regulations would not 
have financial or other effects on States, 
the relationship between the Federal 
Government and the States, or the 
distribution of power and 
responsibilities among the various 
levels of government. 


Unfunded Mandates 


These proposed regulations would not 
result in the expenditure by State, local, 
or tribal governments of more than $100 
million annually. Thus, no written 
assessment of unfunded mandates is 
required. 


List of Subjects in 5 CFR Part 551 


Government employees, and Wages. 


U.S. Office of Personnel Management. 
Linda M. Springer, 
Director. 


Accordingly, the Office of Personnel . 
Management is proposing to amend title 
5, Code of Federal Regulations, part 551, 
as follows: 


PART 551—PAY ADMINISTRATION 
UNDER THE FAIR LABOR 
STANDARDS ACT 


1. The authority citation for part 551 
continues to read as follows: 


Authority: 5 U.S.C. 5542(c); Sec. 4(f) of the 
Fair Labor Standards Act of 1938, as 
amended by Pub. L. 93-259, 88 Stat. 55 (29 
U.S.C. 204f). 


2. Revise Subpart A to read as follows: 
Subpart A—General Provisions 


General. 
Authority and administration. 
Coverage. 

Definitions. 


| 
| | 
| | 
| 
| | 
551.101 
| 551.102 
551.103 
| 551.104 
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§551.101 General. 

(a) The Fair Labor Standards Act of 
1938, as amended (referred to as ‘‘the 
Act” or “FLSA”), provides minimum 
standards for both wages and overtime 
entitlements, and administrative 
procedures by which covered worktime 
must be compensated. Included in the 
Act are provisions related to child labor, 
equal pay, and portal-to-portal 
activities. In addition, the Act exempts 
specified employees or groups of 
employees from the application of 
certain of its provisions and prescribes 
penalties for the commission of 
specifically prohibited acts. 

(b) This part contains the regulations, 
criteria, and conditions set forth by the 
Office of Personnel Management (OPM) 
as prescribed by the Act, supplements 
and implements the Act, and must be 
read in conjunction with it. © 

(c) OPM’s administration of the Act 
must comply with the terms of the Act 
but the law does not require OPM’s 
regulations to mirror the Department of 
Labor’s FLSA regulations. OPM’s 
administration of the Act must be 
consistent with the Department of 
Labor’s administration of the Act only to 
the extent practicable and only to the 
extent that this consistency is required 
to maintain compliance with the terms 
of the Act. For example, while OPM’s 
executive, administrative, and 
professional exemption criteria are 
consistent with the Department of 
Labor’s exemption criteria, OPM does 
not apply the highly compensated 
employee criteria in 29 CFR 541.601 to 
determine FLSA exemption status. 


§551.102 Authority and administration. 

Section 3(e)(2) of the Act authorizes 
the application of the provisions of the 
Act to any person employed by the 
Government of the United States, as 
specified in that section. 

(a) Office of Personnel Management. 
Section 4(f) of the Act authorizes the 
Office of Personnel Management (OPM) 
to administer the provisions of the Act. 
OPM is the administrator of the 
provisions of the Act with respect to any 
person employed by an agency, except 
as specified in paragraphs (b), (c), and 
(d) of this section. 

(b) The Equal Employment 
Opportunity Commission administers 
the equal pay provisions contained in 
section 6(d) of the Act. 

(c) The Department of Labor 
administers the Act for the Government 
of the District of Columbia and the 
following United States Government 
entities: 

(1) The Lib of Congress; 

(2) The United States Postal Service; 

(3) The Postal Rate Commission; and 


(4) The Tennessee Valley Authority. 

(d) Office of Compliance. The 
Congressional Accountability Act of 
1995, as amended, sections 1301 et seq. 
of title 2, United States Code, extends 
rights and protections of the FLSA to 
employees of the following United 
States Government entities, and assigns 
certain administrative responsibilities to 
the Office of Compliance: 

(1) Thé United States House of 
Representatives; 

(2) The United States Senate; 

(3) The Capitol Guide Service; 

(4) The Capitol Police; 

(5) The Congressional Budget Office; 

(6) The Office of the Architect of the 
Capitol; 

(7) The Office of the Attending 
Physician; and 

(8) The Office of Compliance. 


§551.103 Coverage. 

(a) Covered. Any employee of 
agency who is not specifically excluded 
by another statute is covered by the Act. 
This includes any person who is— 

(1) Defined as an employee in section 
2105 of title 5, United States Code; 

(2) A civilian employee appointed 
under other appropriate authority; or 

(3) Suffered or permitted to work by 
an agency whether or not formally 
appointed. 

(b) Not covered. The following 
persons are not covered by the Act: 

(1) A person appointed under 
appropriate authority without 
compensation; 

(2) A trainee; 

(3) A volunteer; or. 

(4) A member of the Uniformed 
Services. 


§551.104 Definitions. 

In this part— 

Act or FLSA means the Fair Labor 
Standards Act of 1938, as amended (29 
U.S.C. 201 et seq.). 

Administrative employee means an 
employee who meets the administrative 
exemption criteria in § 551.206. 

Agency means any instrumentality of. 
the United States Government, or any 
constituent element thereof acting 
directly or indirectly as an employer, as 
this term is defined in section 3(d) of 
the Act and in this section, but does not 
include the entities of the United States 
Government listed in § 551.102(c) for 
which the Department of Labor 
administers the Act or § 551.102(d)(1) 
through (8), whose employees are 
covered by the Congressional 
Accountability Act of 1995, as amended, 
which makes applicable the rights and 
protections of the FLSA and assigns 
certain administrative responsibilities to 
the Office of Compliance. 


Claim means a written allegation 
regarding a current or former employee 
concerning the employee’s FLSA 
exemption status determination or 
entitlement to minimum wage or 
overtime pay for work performed under 
the Act. The term claim is used 
generically in subpart G and includes 
complaints under the child labor 
provisions of the Act. 

Claim period means the time during 
which the cause or basis of the claim 
occurred. 

Claimant means any party who files 
an FLSA claim. 

Customarily and regularly means a 
frequency which must be greater than 
occasional but which may be less than 
constant. Tasks or work performed 
customarily and regularly includes work 
normally and recurrently performed 
every workweek. It does not include 
isolated or one-time tasks. 

Directly and closely related means 
work that is directly and closely related 
to the performance of exempt work 
which is also considered exempt work. 
The phrase directly and closely related 
means tasks that are related to exempt 
duties and that contribute to or facilitate 
performance of exempt work. Directly 
and closely related work may include 
typically nonexempt tasks that arise out 
of and are integral to exempt duties. 
Those nonexempt tasks must be 
performed by the exempt employee to 
perform his or her exempt work. Work 
directly and closely related to the 
performance of exempt duties may also 
include recordkeeping; maintaining 
various records pertaining to workload 
or employee performance; monitoring 
and adjusting machinery; taking notes; 
using the computer to create documents 
or presentations; opening the mail for 
the purpose of reading it and making 
decisions; and using a photocopier or ~ 
fax machine. Work which both workers 
and supervisors are required to perform 
is considered to be closely related to the 
primary duty of the position (for 
example, physical training during tours 
of duty for firefighting and law 
enforcement personnel) and is exempt 
work. Work is not directly and closely 
related if the work is remotely related or 
completely unrelated to exempt duties. 
The following examples illustrate the 
type of work that is and is not normally 
considered as directly and closely 
related to exempt work: 

(1) Work is closely related to-exempt 


_ supervisory work when it contributes to 


the effective supervision of subordinate 
workers, or the smooth functioning of 
the unit supervised, or both. A 
supervisor who spot checks and 
examines the work of subordinates to 
determine whether they are performing 


| 
— | 
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their duties properly, and whether the ~ 
product is satisfactory, is performing 
work which is directly-and closely 
related to managerial and supervisory 
functions, so long as the checking is 
distinguishable from the work 
ordinarily performed by a nonexempt 
inspector. 

(2) Depending upon the nature of an 
organization, a supervisor who sets up 
a machine may be engaged in exempt 
work. In some cases the setup work, or 
adjustment of the machine for a 
particular job, is typically performed by 
the same employees who operate the 
machine. In such cases, setup work is 
part of the production operation and is 
not exempt. In other cases, the setting 
up of the work is a highly skilled 
operation which the ordinary 
production worker typically does not 
perform. In large plants, non- 
supervisors may perform such work. 
However, particularly in small plants, 
such work may be a regular duty of the 
executive employee and is directly and 
closely related to the executive - 
employee’s responsibility for the 
subordinates’ work performance and for 
the adequacy of the final product. In 
addition, performing setup work that 
requires special skills typically is not 
performed by production employees in 
the occupation, and does not approach 
the volume that would justify hiring a 
specially trained employee to perform. 
Such closely related work may include 
performing infrequently recurring or 
one-time tasks which are impractical to 
delegate, because they would disrupt 
normal. operations or take longer.to 
explain than to perform. Under such — 
circumstances, it is exempt work. 

(3) A management analyst may take 
extensive notes recording the flow of 
work and materials through an 
organization; the analyst may personally 
use a computer to type a report and 
create a proposed table of organization. 
Standing alone, or separated from the 
primary duty, such note-taking and 
typing would not be exempt. However, 
because this work is necessary for 
analyzing the data and making 
recommendations (which is exempt 
work), it is directly and closely related 
to exempt work. 

(4) A traffic manager in charge of 
planning an organization’s 
transportation function, including the 
most economical and quickest routes for 
shipping material to and from the 
activity, contracting for common-carrier 
and other transportation facilities, 
negotiating with carriers for adjustments 
for damages to material, and making the 
necessary rearrangements resulting from 
delays, damages or irregularities in 
transit, is performing exempt work. If 


the employee also spends part of the 
day taking telephone orders for local 
deliveries, such order-taking is a routine 
function and is not directly and closely 
related to the exempt work. 

(5) An example of work directly and 
closely related to exempt professional 
duties is a chemist performing 
nonexempt tasks such as cleaning a test 
tube in the middle of an original 
experiment, even though such tasks can 
be assigned to laboratory assistants. 

(6) A teacher performs work directly 
and closely related to exempt duties 
when, while taking students on a field 
trip, the teacher drives a school van or 
monitors the students’ behavior in a 
restaurant. 

Educational establishment means a 
nursery school, an elementary or 
secondary school system, an institution 
of higher education, other educational 
institutions, and in certain 
circumstances, training facilities. The 
term other educational establishment 
includes special schools for mentally or 
physically disabled or gifted children, 
regardless of any classification of such 
schools as elementary, secondary or 
higher. 

Emergency means a temporary 
condition that poses a direct threat to 
human life or safety, serious damage to 
property, or serious disruption to the 
operations of an activity, as determined 
by the employing agency. 

Employ means to engage a person in 
an activity that is for the benefit of an 
agency, including any hours of work 
that are suffered or permitted. 

Employee means a person who is 
employed— 

(1) As a civilian in an Executive 
agency, as defined in section 105 of title 
5, United States Code; 

(2) As a civilian in a military 
department, as defined in section 102 of 
title 5, United States Code; 

(3) In a nonappropriated fund 
instrumentality of an Executive agency 
or a military department; | 

(4) In a unit of the judicial branch of 
the Government that has positions in 
the competitive service; or 

(5) The Government Printing Office. 

Employer, as defined in section 3(d) 
of the Act, means any person acting 
directly or indirectly in the interest of — 
an employer in relation to an employee 
and includes a public agency, but does 
not include any labor organization 
(other than when acting as an employer) 
or anyone acting in the capacity of 
officer or agent of such labor 
organization. 

Executive employee means an 
employee who meets the executive 
exemption criteria in § 551.205. 


Exempt area means any foreign 
country, or any territory under the 
jurisdiction of the United States, other 
than the following locations: : 

(1) A State of the United States; 

(2) The District of Columbia; 

(3) Puerto Rico; 

(4) The U.S. Virgin Islands; 

(5) Outer Continental Shelf Lands as 
defined in the Outer Continental Shelf 
Lands Act (67 Stat. 462); 

(6) American Samoa; 

(7) Guam; 

(8) Midway Atoll; 

(9) Wake Island; 

(10) Johnston Island; and 

(11) Palmyra. 

Filed means a claim has been properly 
submitted by the claimant. The claimant 
must deliver the claim to the 
appropriate office within the agency or 
OPM, whichever is deciding the FLSA 
claim. The claim must be postmarked or 
date-stamped in order to establish the 
time of delivery. 

FLSA exempt means not covered by 
the minimum wage and overtime 
provisions of the Act. 

FLSA exemption status means an 
employee’s designation as either FLSA 
exempt or FLSA nonexempt from the 
minimum wage and overtime provisions 
of the Act. 

FLSA nonexempt means covered by 
the minimum wage and overtime 
provisions of the Act. 

FLSA overtime pay means overtime 
pay under this part. 

FLSA pay claim means a claim 
concerning an employee’s entitlement to 
minimum wage or overtime pay for 
work performed under the Act. 

Formulate, affect, interpret, or 
implement management policies or 
operating practices means perform work 
that involves management policies or 
operating practices which range from 
specific objectives and practices of a 
small field office to broad national goals 
expressed in statutes or Executive 
orders. Employees performing such 
work make policy decisions or 
participate indirectly through 
developing or recommending proposals 
that are acted on by others. The work of 
employees who significantly affect the 
execution of management policies 
involves obtaining compliance with 
such policies by other individuals or © 
organizations, within or outside of the 
Federal Government, or making 
significant determinations furthering the 
operation of programs and 
accomplishment of program objectives. 
Administrative employees engaged in 
such work typically perform one or 
more phases of program management 
(that is, planning, developing, - 
promoting, coordinating, controlling, or 


| 
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evaluating operating programs of the 
employing organization or of other 
organizations subject to regulation or 
other controls). 

Hours of work means all time spent by 
an employee performing an activity for 
the benefit of an agency and under the 
control or direction of the agency. Hours 
of work are creditable for the purposes 
of determining overtime pay under 
subpart D of this part. Section 551.401 
of subpart D further explains this term. 
However, whether time is credited as 
hours of work is determined by 
considering many factors, such as the 
rules in subparts D and E of this part, 
provisions of law, Comptroller General 
decisions, OPM decisions and policy 
guidance, agency policy, negotiated 
agreements, the rules in part 550 of this 
chapter (for hours of work for travel), 
and the rules in part 410 of this chapter 
(for hours of work for training). 

Management means performing 
activities such as interviewing, 
selecting, and training of employees; 
setting and adjusting their rates of pay 
and hours of work; directing the work 
of employees; maintaining production 
or financial records for use in 
supervision or control; appraising 
employees’ productivity and efficiency 
for the purpose of recommending 
promotions or other changes in status; 
handling employee complaints and 
grievances; disciplining employees; 
planning the work; determining the 
techniques to be used; apportioning the 
work among the employees; 
determining the type of materials, 
supplies, machinery, equipment or tools 
to be used or merchandise to be bought, 
stocked and sold; controlling the flow - 
and distribution of materials or 
merchandise and supplies; providing for 
the safety and security of the employees 
or the property; planning and 
controlling the budget; and monitoring 
or implementing legal compliance 
measures. 

Nonexempt area means any of the 
following locations: 

(1) A State of the United States; 

(2) The District of Columbia; 

(3) Puerto Rico; 

(4) The U.S. Virgin Islands; 

(5) Outer Continental Shelf Lands as 
defined in the Outer Continental Shelf 
Lands Act (67 Stat. 462); 

(6) American 

(7) Guam; 

(8) Midway Atoll: 

(9) Wake Island; 

(10) Johnston Island; and 

(11) Palmyra. 

Official position means the position to 
which the employee is officially 
assigned by means of a personnel action 
authorized by the agency. 


Perform work in connection with an 
emergency means to perform work that 
is directly related to resolving or coping 
with an emergency, or its immediate 
aftermath, as determined by the 
employing agency. 

Preserve the claim period means to 
establish the period of possible 
entitlement to back pay by filing a 
written claim. The date the agency or 
OPM receives the claim preserves the 
claim period and is the date that 
determines the period of possible 
entitlement to back pay. 

Primary duty et ae means the duty 
that constitutes the major part (over 50 
percent) of an employee’s work. A duty 
constituting less than 50 percent of an 
employee’s work (alternative primary 
duty) may be credited as the primary 
duty for exemption purposes provided 
that duty— 

(1) Constitutes a substantial, regular 
part of the work assigned and 
performed; 

ane Is the reason for the existence of 

osition; and 

“ Is clearly exempt work in terms of 
the basic nature of the work, the 
frequency with which the employee 
must exercise discretion and 
independent judgment as discussed in 
§ 551.206, and the significance of the 
decisions made. 

Professional employee means an 
employee who meets the professional 
exemption criteria in § 551.207. 

Reckless disregard of the 


requirements of the Act means failure to _ 


make adequate i inquiry into whether 
conduct is in compliance with the Act. 

Recognized organizational unit means 
an established and defined _ 
organizational entity which has 
regularly assigned employees and for 
which a supervisor is responsible for 
planning and accomplishing a 
continuing workload. This distinguishes 
supervisors from leaders of temporary 
groups formed to perform assignments 
of limited duration. 

(1) The term recognized 
organizational unit is intended to 
distinguish between a mere collection of 
employees assigned from time to time to 
a specific job or series of jobs and a unit 
with permanent status and function. A 
recognized organizational unit must 
have a permanent status and a 
continuing function. For example, a 
large human resources department 
might have subdivisions for labor 
relations, pensions and other benefits, 
equal employment opportunity, and 
recruitment and placement, each of 
which has a permanent status and 
function. 

(2) A recognized organizational unit 
may move from place to place. The mere 


fact that the employee works in more 
than one location does not invalidate 
the exemption if other factors show that 
the employee is actually in charge of a 
recognized organizational unit with a 
continuing function in the organization. 

(3) Continuity of the same 
subordinates is not essential to the 
existence of a recognized organizational 
unit with a continuing function. An 
otherwise exempt employee will not 
lose the exemption merely because the 
employee-draws and supervises workers 
from a pool or supervises a team of 
workers drawn from other recognized 
organizational units, if other factors are 
present that indicate the employee is in 
charge of a recognized organizational 
unit with a continuing function. 

Statute of limitations means the time 
frame within which an FLSA pay claim 
must be filed, starting from the date the 
right accrued. All FLSA pay claims filed 
on or after June 30, 1994, are subject to 
a 2-year statute of limitations, except in 
cases of willful violation where the 
statute of limitations is 3 years. 

Suffered or permitted work means any 
work performed by an employee for the 
benefit of an agency, whether requested 
or not, provided the employee’s 
supervisor knows or has reason to 
believe that the work is being performed 
and has an opportunity to prevent the 
work from being performed. 

Title 5 overtime pay, for the purpose 
of § 551.208, means overtime pay under 
part 550 of this chapter. 

Trainee means a person who does not 
meet the definition of employee in this 
section and who is assigned or attached 
to a Federal activity primarily for 
training. A person who attends a 
training program under the following 
conditions is considered a trainee and is 
not a Federal employee for purposes of 
the Act: 

(1) The training, even though it 
includes actual operation of the 
facilities of the Federal activity, is 
similar to that given in a vocational 
school or other institution of learning; 

(2) The training is for the benefit of 
the individual; 

(3) The trainee does not displace 
regular employees, but is supervised by 
them; 

(4) The Federal activity which 
provides the training derives no 
immediate advantage from the activities 
of the trainee; on occasion its operations 
mayactually be impeded; 

(5) The trainee is not necessarily 
entitled to a job with the Federal 
activity at the completion of the training 
period; and 

(6) The agency and the trainee 
understand that the trainee is not 
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entitled to the payment of wages from 


the agency for the time spent in training. 


Two or more other employees means 
the equivalent of two or more full-time 
employees. For the purpose of this 
definition, an employee is equal to a 
full-time equivalent (FTE). For example, 
one full-time and two half-time 
employees are equivalent to two full- 
time employees. _ 

Volunteer means a person who does 
not meet the definition of employee in 
this section and who volunteers or _ 
donates his or her service, the primary 
benefit of which accrues to the 
performer of the service or to someone 
other than the agency. Under such 
circumstances there is neither an 
expressed nor an implied compensation 
agreement. Services performed by such 
a volunteer include personal services 
that, if left unperformed, would not 
necessitate the assignment of an 
employee to perform them. 

Willful violation means a violation in 
circumstances where the agency knew 
that its conduct was prohibited by the 
Act or showed reckless disregard of the 
requirements of the Act. All of the facts 
and circumstances surrounding the 
violation are taken into account in 
determining whether a violation was 
willful. 

Workday means the period between 
the commencement of the principal 
activities that an employee is engaged to 
perform on a given day and the 
cessation of the principal activities for 
that day. The term is further explained 
in § 551.411. 

Worktime, for the purpose of 
determining FLSA exemption status, 
means time spent actually performing 
work. This excludes periods of time 
during which an employee performs no 
work, such as standby time, sleep time, 
meal periods, and paid leave. 

Worktime in a representative 
workweek means the average worktime 
over a period long enough to even out 
normal fluctuations in workloads and is 
representative of the job as a whole. 

Workweek means a fixed and 
recurring period of 168 hours—seven 
consecutive 24-hour periods. It need not 
coincide with the calendar week but 
may begin on any day and at any hour 
of a day. For employees subject to part 
610 of this chapter, the workweek must 
be the same as the administrative 
workweek defined in § 610.102 of this 
chapter. 

Workweek basis means the unit of 
time used as the basis for applying 
overtime standards under the Act and, 
for employees under flexible or 
compressed work schedules, under 5 
U.S.C. 6121(6) or (7). The Act takes a 
single workweek as its standard (except 


for employees engaged in fire protection 
or law enforcement activities under 
section 7(k) of the Act) and does not 
permit the averaging of hours over two 
or more weeks, except for employees 
engaged in fire protection or law 
enforcement activities under section 
7(k) of the Act. 

3. Revise Subpart B to read as follows: 


Subpart B—Exemptions and 
Exclusions 


Sec. 

551.201 Agency authority. 

551.202 General principles. 

551.203 Salary-based nonexemption. 

551.204 Nonexemption of certain 
employees. 

551.205 Executive exemption criteria. 

551.206 Administrative exemption criteria. 

551.207 Professional exemption criteria. 

551.208 Effect of performing different work 
or duties for a temporary period of time 
on FLSA exemption status. 

551.209 Foreign exemption criteria. 

551.210 Exemption of employees receiving 
availability pay. 

551.211 Statutory exclusion. 

551.212 Fire protection activities and 7(k) 
coverage for FLSA pay and exemption 
determinations. 

551.213 Law enforcement activities and 
7(k) coverage for FLSA pay and 
exemption determinations. 

551.214 Learned professionals. 

551.215 Creative professionals. 

551.216 Computer employees. 


§551.201 Agency authority. 

The employing agency must review 
and make a determination on each 
employee’s exemption status. 


§551.202 General principles. 

In all exemption determinations, the 
agency must observe the following 
principles: 

(a) Each employee is presumed to be 
FLSA nonexempt unless the employing 
agency correctly determines that the 
employee clearly meets the 
requirements of one or more of the | 
exemptions of this subpart and such 
supplemental interpretations or 
instructions issued by OPM. The agency 
must designate an employee FLSA 
exempt when the agency correctly 
determines that the employee meets the 
requirements of one or more of the 
exemptions of this subpart and such 
supplemental interpretations or 
instructions issued by OPM. 

(b) Exemption criteria must be 
narrowly construed to apply only to 
those employees who are clearly within 
the terms and spirit of the exemption. 

(c) The burden of proof rests with the 
agency that asserts the exemption. 

(d) An employee who clearly meets 
the criteria for exemption must be 


designated FLSA exempt. If there is a 


reasonable doubt as to whether an 
employee meets the criteria for 
‘exemption, the employee will be 
designated FLSA nonexempt. 

(e) While established position 
descriptions and titles may assist in 
making initial FLSA exemption 
determinations, the designation of an 
employee as FLSA exempt or 
nonexempt must ultimately rest on the 
duties actually performed by the 
employee. 

h Although separate criteria are 
provided for the exemption of 
executive, administrative, and 
professional employees, those categories 
are not mutually exclusive. All exempt 


~ work, regardless of category, must be 


considered. The only restriction is that, 
when the requirements of one category 
are more stringent, the combination of 
exempt work must meet the more 
stringent requirements. 

(g) Failure to meet the criteria for 
exemption under what might appear to 
be the most obvious criteria does not 
preclude exemption under another 
category. For example, an engineering 
technician who fails to meet the 
professional exemption criteria may be 
performing exempt administrative work, 
or an administrative officer who fails to 
meet the administrative criteria may be 
performing exempt executive work. 

(h) Although it is normally feasible 
and more convenient to identify the 
exemption category, this is not essential. 
An exemption may be based on a 
combination of functions, no one of 
which constitutes the primary. duty, or 
the employee’s primary duty may 
involve two categories which are 
intermingled and difficult to segregate. 
This does not preclude designating an 
employee FLSA exempt, provided the 
work as a whole clearly meets the other 
exemption criteria. 


§551.203 Salary-based nonexemption. 

(a) An employee, including a 
supervisory employee, whose annual 
rate of basic pay is less than $23,660 is 
nonexempt, unless— 

(1) The employee is subject to 
§ 551.208 (the effect of performing 
temporary work or duties on FLSA 
exemption status); or 

(2) The employee is subject to 
§ 551.209 (the foreign exemption); or 

(3) The employee is a professional 
engaged in the practice of law or 
medicine as prescribed in paragraphs (c) 
and (d) of §551.214. 

(b) For the purpose of this section, 
rate of basic pay means the rate of pay 
fixed by law or administrative action for 
the position held by an employee, 
including any applicable locality 
payment under 5 CFR part 531, subpart 
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F; special rate supplement under 5 CFR 
530, subpart C; or.similar payment or 
supplement under other legal authority, 
before any deductions and exclusive of 
additional pay of any other kind, such 
as premium payments, differentials, and 
allowances. 


§551.204 Nonexemption of certain 
employees. 

(a) Certain nonsupervisory white- 
collar employees are FLSA nonexempt 
(unless the employees are subject to 
§ 551.208 (the effect of performing 
temporary work or duties on FLSA 
exemption status) or § 551.209 (the 
foreign exemption)) because they do not 
fit any of the exemption categories. 
They include: 

(1) Employees in equipment operating 
and protective occupations, and most 
clerical occupations; 

(2) Employees perferming technician 
work in positions properly classified 
below GS-9 (or the equivalent level in 
- other white-collar pay systems) and 
many, but not all, of those positions 
properly classified at GS—9 or above (or 
the equivalent level in other white- 
collar pay systems); and 

(3) Employees at any grade or 
equivalent level, in occupations 
requiring highly specialized, technical 
skills and knowledges that can be 
acquired only through prolonged job 
training and experience, such as in the 
Air Traffic Control series, or in the - 
Aircraft Operations series unless such 
employees are performing 
predominantly administrative functions 
rather than the technical work of the 
occupation. 

(b) Nonsupervisory employees in the 
Federal Wage System or in other 
comparable wage systems are 
nonexempt, unless the employees are 
subject to § 551.208 (the effect of 
performing temporary work or duties on 
FLSA exemption status) or § 551.209 
(the foreign exemption). 


§551.205 Executive exemption criteria. 
(a) An executive employee is an 
employee whose primary duty is 
management (as defined in section 
551.104) of a Federal agency or any 
subdivision thereof (including the 
lowest recognized organizational unit 
with a continuing function) and who: 
(1) Customarily and regularly directs 
the work of two or more other 
employees. However, an employee who 
merely assists the manager of a 
particular department and supervises 
two or more employees only in the 
actual manager’s absence does not meet 
this requirement. In addition, hours 
worked by an employee cannot be 
credited more than once for different 


executives. This takes into 
consideration those organizations that 
use matrix management, i.e., a system of 
“shared” leadership, where supervision 
cuts across product and service lines in 
terms of accessing activities and 
advising top management on business 
operations, but where the supervisor/ 
leader does not have the operating 
authority over all employees. Thus, a 
shared responsibility for the supervision 
of the same two employees in the same 
recognized organizational unit does not 
satisfy this requirement. However, a 
full-time employee who works four 
hours for one supervisor and four hours 


for a different supervisor will be 


credited as a half-time employee for 
both supervisors; and 

(2) Has the authority to hire or fire . 
other employees or whose suggestions 
and recommendations as to the hiring, 
firing, advancement, promotion or any 
other change of status of other 
employees, are given particular weight. 

) Particular weight. Criteria to 

determine whether an employee’s 
suggestions and recommendations are 
given particular weight by higher-level 
management include, but are not 
limited to, whether it is part of the 
employee’s job duties to make such 
suggestions and recommendations; the 
frequency with which such suggestions 
and recommendations are made or 
requested; and the frequency with 
which the employee’s suggestions and 
recommendations are relied upon. 
Generally, an executive’s suggestions 
and recommendations must pertain to 
employees whom the executive 
customarily and regularly directs. 
Particular weight does not include 
consideration of an occasional 
suggestion with regard to the change in 
status of a co-worker. An employee’s 
suggestions and recommendations may 
still be deemed to have particular 
weight even if a higher level manager’s 
recommendation has more importance 
and even if the employee does not have 
authority to make the ultimate decision 
as to the employee’s change in status. 


§551.206 Administrative exemption 
criteria. 

An administrative employee is an 
employee whose primary duty is the 
performance of office or non-manual 
work directly related.to the management 
or general business operations of the 
employer or the employer’s customers, 
and whose primary duty includes the 
exercise of discretion and independent 
judgment with respect to matters of 
significance. 

- (a) In general, the exercise of 
discretion and independent judgment 
involves the comparison and the 


evaluation of possible courses of 
conduct, and acting or making a 
decision after the various possibilities 
have been considered. The term matters 
of significance refers to the level of 
importance or consequence of the work 
performed. 

(b) The phrase discretion and 
independent judgment must be applied 
in the light of all the facts involved in 
the particular employment situation in 
which the question arises. Factors to 
consider when determining whether an 
employee exercises discretion and 
independent judgment with respect to 
matters of significance include, but are 
not limited to, whether the employee— 

(1) Has authority to formulate, affect, 
interpret, or implement management 
policies or operating practices; 

(2) Carries out major assignments in 
conducting the operations of the 
organization; 

3) Performs work that affects the 
organization’s operations to a 
substantial degree, even if the 
employee’s assignments are related to 
operation of a particular segment of the 
organization; 

4) Has authority to commit the 
employer in matters that have 
significant financial impact; 

(5) Has authority to waive or deviate 
from established policies and 
procedures without prior approval; 

(6) Has authority to negotiate and 
bind the organization on significant 
matters; 

(7) Provides consultation or expert 
advice to management; 

(8) Is involved in planning long-or- 
short-term organizational objectives; 

(9) Investigates and resolves matters 
of significance on behalf of 
management; and 

(10) Represents the organization in 
handling complaints, arbitrating 
disputes or resolving grievances. 

(c) The exercise oF Tccdiricm and 
independent judgment implies that the 
employee has authority to make an 
independent choice, free from 
immediate direction or supervision. 
However, an employee can exercise 
discretion and independent judgment 
even if the employee’s decisions or 
recommendations are reviewed at a 
higher level. Thus, the term discretion 
and independent judgment does not 
require that decisions made by an’ 
employee have a finality that goes with 
unlimited authority and a complete 
absence of review. The decisions made 
as a result of the exercise of discretion © 
and independent judgment may consist 
of recommendations for action rather 
than the actual taking of action. The fact 
that an employee’s decision may be 
subject to review and that upon 
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occasion the decisions are revised or 
reversed after review does not mean that 
the employee is not exercising 
discretion and independent judgment. 

(d) An organization’s workload may 
make it necessary to employ a number 
of employees to perform the same or 
similar work. The fact that many 
employees perform identical work or 
work of the same relative importance 
does not mean that the work of each 
such employee does not involve the 
exercise of discretion and independent 
judgment with respect to matters of 
significance. 

(e) The exercise of discretion and 
independent judgment must be more 
than the use of skill in applying well- 
established techniques, procedures or 
specific standards described in manuals 


or other sources. 


(f) The use of manuals, guidelines or 
other established procedures containing 
or relating to highly technical, scientific, 
legal, financial or other similarly 
complex matters that can be understood 
or interpreted only by those with 
advanced or specialized knowledge or 
skills does not preclude exemption. 
Such manuals and procedures provide 
guidance in addressing difficult or novel 
circumstances and thus use of such 
reference material would not affect an 
employee’s exemption status. However, 
employees who simply apply well- 
established techniques or procedures 
described in manuals or other sources 
within closely prescribed limits to 
determine the correct response to an 
inquiry or set of circumstances will be 
nonexempt. 

(g) An employee does not exercise 
discretion and independent judgment 
with respect to matters of significance 
merely because the employer will 
experience financial losses if the 
employee fails to perform the job 
properly. For example, a messenger who 
is entrusted with carrying large sums of 
money does not exercise discretion and 
independent judgment with respect to 
matters of significance even though 
serious consequences may flow from the 
employee’s neglect. Similarly, an 
employee who operates very expensive 
equipment does not exercise discretion 
and independent judgment with respect 
to matters of significance merely 
because improper performance of the 
employee’s duties may cause serious 
financial loss to the employer. 

(h) Employees in certain occupations 
typically assist and support line 
managers and assume facets of the 
overall management function. Neither 
the location of the work nor the number 
of employees performing the same or 
similar work turns such work into a 
production function. For example, 


independent agencies or agency 
components often provide centralized 
human resources, information systems, 
procurement and acquisition, or 
financial management services as 
support services to other agencies or 
agency components. However, this does 
not change the inherent administrative 
nature of the work performed to line or 
production work. Similarly, employees 
who develop, interpret, and oversee 
agency or Governmentwide policy are 
performing management support 
functions. Some of these activities may 
be performed by employees who would 
otherwise qualify under another 
exemption. 

(i) An employee who leads a team of 
other employees assigned to complete 
major projects (such as acquisitions; 


negotiating real estate transactions or 


collective bargaining agreements; 
designing and implementing 
productivity improvements; oversight, 
compliance, or program reviews; 
investigations) generally meets the 
duties requirements for the 
administrative exemption, even if the 
employee does not have direct 
supervisory responsibility over the other 
employees on the team. 

(j) An executive assistant or 
administrative assistant to a high-level 
manager or senior executive generally 
meets the duties requirements for the 
administrative exemption if such 
employee, without specific instructions 
or prescribed procedures, has been 
delegated authority regarding matters of 
significance. 

(k) Human resources employees who 
formulate, interpret or implement 
human resources management policies 
generally meet the duties requirements 
for the administrative exemption. In 
addition, when interviewing and 
screening functions are performed by 
the human resources employee who 
makes the hiring decision or makes 
recommendations for hiring from a pool 
of qualified applicants, such duties 
constitute exempt work, even though 
routine, because this work is directly 
and closely related to the employee’s 
exempt functions. 

(1) Management analysts who study 
the operations of an organization and 
propose changes in the organization, 
program analysts who study program 


. operations and propose changes to the 


program, and other management 
advisors generally meet the duties 
requirements for the administrative 
exemption. 

(m) Acquisition employees with 
authority to bind the organization to 
significant purchases generally meet the 
duties requirements for the 
administrative exemption even if they 


must consult with higher management 
officials when making a commitment. 

(n) Ordinary inspection work 
generally does not meet the duties 
requirements for the administrative 
exemption. Inspectors normally perform 
specialized work along standardized 
lines involving well-established 
techniques and procedures which may 
have been catalogued and described in 
manuals or other sources. Such 
inspectors rely on techniques and skills 
acquired by special training or 
experience. They have some leeway in 
the performance of their work but only 
within closely prescribed limits. 


§551.207 Professional exemption criteria. 


To qualify for the professional 
exemption, an employee’s primary duty 
must be the performance of work 
requiring knowledge of an advanced 
type in a field of science or learning 
customarily acquired by a prolonged 
course of specialized intellectual 
instruction or requiring invention, 
imagination, originality or talent in a 
recognized field of artistic or creative 
endeavor. The learned professionals, 
creative professionals, and computer 
employees are described in §§ 551.214, 
551.215, and 551.216. 


§551.208 Effect of performing different 
work or duties for a temporary period of 
time on FLSA exemption status. 


(a) Applicability. Performing different 
work or duties for a temporary period of 
time may affect an employee’s 
exemption status. 

(1) When applicable. This section 
applies only when an employee must 
perform work or duties that are not 
consistent with the employee’s primary 
duties for an extended period, that is, 
for more than 30 consecutive calendar 
days—the 30-day test. The period of 
performing different work or duties may 
or may not involve a different 
geographic duty location. The 
exemption status of an employee 
temporarily performing different work 
or duties must be determined as 
described in this section.. 

(2) When not applicable. This section 
does not apply when an employee is 
detailed to an identical additional 
position as the employee’s position or to 
a position at the same level with the 
same basic duties and exemption status 
as the employee’s position. 

(b) An agency generally may not 
change an employee’s exemption status 
based on a “snapshot” of the employee’s 
duties during a particular week, unless 
the week involves emergency work 
under paragraph (f) of this section. An 
agency must— 
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(1) Assess an employee’s temporary 
work or duties over a reasonable period 
of time (the 30-day test), compare them 
with the primary duties upon which the 
employee's exemption status is based, 
and determine the employee’s 
exemption status as described in 
§§ 551.203 through 551.207; and 

(2) Ensure that it does not avoid 
reassessing, and perhaps changing, an 
employee’s exemption status by 
breaking up periods of temporary work 
or duties with periods of having the 
employee perform his or her regular 
work or duties. For example, an agency 
may not assign exempt employees to 
perform nonexempt work or duties for 
29 consecutive calendar days, return 
them to their exempt duties for 2 or 3 
days, and assign them again to perform 
nonexempt work for another 29 days. 

(c) Aggregation of more than 30 
nonconsecutive calendar days over an 
extended period does not meet the 30- 
day test and may not be used to change 
an employee’s exemption status. For 
example, if an exempt employee 
performs nonexempt duties 4 days in 
one week, 2 days in the following week, 
and so on over a period of weeks or 
months, the days of nonexempt work 
may not be aggregated for the purpose 
of changing the employee’s exemption 
status. 

(d) Effect on nonexempt employees. . 
(1) A nonexempt employee who must 
temporarily perform work or duties that 
are different from the employee’s 
primary duties remains nonexempt for 
the entire period of temporary work or 
duties unless both of the following 
conditions are met: 

(i) The period of temporary work or 
duties exceeds 30 consecutive calendar 
days; and 

(i) The employee’s primary duties for 
the period of temporary work are 
exempt as defined in this part. 

(2) If a nonexempt employee becomes 
exempt under the criteria in paragraph 
(d)(1) of this section— 

(i) The employee must be considered 
exempt for the entire period of 
temporary work or duties; and 

(ii) If the employee received FLSA 
overtime pay for work performed during 
the first 30 calendar days of the 
temporary work or duties, the agency 
must recalculate the employee’s total 
pay retroactive to the beginning of that 
period because the employee is no 
longer entitled to the FLSA overtime 
pay received but may be owed title 5 
overtime pay, or its equivalent. 

(e) Effect on exempt employees. (1) 
An exempt employee who must 
temporarily perform work or duties that 
are different from the employee’s 
primary duties remains exempt for the 


entire period of temporary work or 
duties unless both of the following 
conditions are met: 

(i) The period of temporary work or 
duties exceeds 30 consecutive calendar 
days; and 

(ii) The employee’s primary duties for 
the period of temporary work or duties 
are not exempt as defined in this part. 

(2) If an exempt employee becomes 
nonexempt under the criteria in 
paragraph (e)(1) of this section— 

(i) The employee must be considered 
nonexempt for the entire period of 
temporary work or duties; and 

(ii) If the employee received title 5 
overtime pay or its equivalent for work 
performed during the first 30 
consecutive calendar days of the 
temporary work or duties, the agency 
must recalculate the employee’s total 
pay retroactive to the beginning of that 
period because the employee may no 
longer be entitled to some or all of the 
title 5 or equivalent overtime pay 
received but may be owed FLSA 
overtime pay. 

(f) Emergency situation. 
Notwithstanding any other provision of 
this section, and regardless of an 
employee's grade or equivalent level, 
the agency may determine that an 
emergency situation exists that directly 
threatens human life or safety, serious 
damage to property, or serious 
disruption to the operations of an 
activity, and there is no recourse other 
than to assign qualified employees to 
temporarily perform work or duties in 
connection with the emergency. In such 
a designated emergency— 

(1) Nonexempt employee. The 
exemption status of a nonexempt 
employee remains nonexempt whether 
the employee performs nonexempt work 
or exempt work during the emergency; 
and 

(2) Exempt employee. The exemption 
status of an exempt employee must be 
determined on a workweek basis. The 
exemption status determination of 
exempt employees will result in the 
employee either remaining exempt or 
becoming nonexempt for that 
workweek, as described in paragraphs 
(f)(2)(i) and (f)(2)(ii) of this section. 

(i) Remain exempt. An exempt 
employee remains exempt for any 
workweek in which the employee’s 
primary duties for the period of 
emergency work are exempt as defined 
in this part. 

(ii) Become nonexempt. An exempt 
employee becomes nonexempt for any 
workweek in which the employee’s 
primary duties for the period of 
emergency work are nonexempt as 
defined in this part. 


§551.209 Foreign exemption criteria. 
Foreign exemption means a provision 


_ of the Act under which the minimum 


wage, overtime, and child labor 
provisions of the Act do not apply to 
any employee who spends all hours of 
work in a given workweek in an exempt 
area. 

(a) Application. When the foreign 
exemption applies, the minimum wage, 
overtime, and child labor provisions of 
the Act do not apply to any employee 
who spends all hours of work in a given 
workweek in an exempt area. When an 
employee meets one of the two criteria 
in paragraph (b) of this section, the 
foreign exemption applies until the 
employee spends any hours of work in 
any nonexempt area as defined in 
§ 551.104. 

(b) Foreign exemption applies. If an 
employee meets one of the two 
following criteria, the employee is 


’ subject to the foreign exemption of the 


Act and the minimum wage, overtime, 
and child labor provisions of the Act do 
not apply: 

(1) The employee is permanently 
stationed in an exempt area and spends 
all hours of work in a given workweek 
in one or more exempt areas; or 

(2) The employee is not permanently 
stationed in an exempt area, but spends 
all hours of work in a given workweek 
in one or more exempt areas. 

(c) Foreign exemption does not apply. 
For any given workweek, the minimum 
wage, overtime, and child labor 
provisions of the Act apply to an 
employee permanently stationed in an 
exempt area who spends any hours of 
work in any nonexempt area. For that 
workweek, the employee is not subject 
to the foreign exemption, and the 
agency must determine the exemption 
status of such an employee as described 
in paragraphs (c)(1) and (c)(2) of this 
section. The foreign exemption does not 
resume until the employee again meets 
one of the criteria in paragraph (b) of 
this section. 

(1) Same duties. If the duties 
performed during that workweek are 


-consistent with the primary duties of 


the employee’s official position, the 
agency must designate the employee the 
same FLSA exemption status as if the 
employee were permanently stationed 
in any nonexempt area. 

(2) Different duties. If the duties 
performed during that workweek are not 
consistent with the primary duties of 
the employee’s official position— 

(i) The agency must first designate the 
employee the same FLSA exemption 
status as the employee would have been 
designated based on the duties included 
in the employee’s official position if the 
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employee were permanently stationed 
in any nonexempt area; and 

(ii) The agency must determine the 
employee’s exemption status for that 
workweek by applying § 551.208. 

(d) Resumption of foreign exemption. 
When an employee returns to any 
exempt area from performing any hours 
of work in any nonexempt area, the 
employee is not subject to the foreign 
exemption until the employee meets 
one of the criteria in paragraph (b) of 
this section. 


§551.210 Exemption of employees 
receiving availability pay. 

The following employees are exempt 
from the hours of work and overtime 
pay provisions of the Act: 

4 A criminal investigator receiving 
availability pay under § 550.181(a) of 
this chapter; and 

(b) A pilot employed by the United 
States Customs Service or its successor 
who is a law enforcement officer as 
defined in section 5541(3) of title 5, 
United States Code, and who receives 
availability pay under section 5545a(i) 
of title 5, United States Code. 


§551.211 Statutory exclusion. 

A customs officer who receives 
overtime pay under subsection (a) or 
premium pay under subsection (b) of 
section 267 of title 19, United States 
Code, for time worked may not receive 
pay or other compensation for that work 
under any other provision of law. As 
provided in 19 CFR 24.16, the term 
customs officer means only those 
individuals assigned to position 
descriptions entitled “Customs 
Inspector,” “Supervisory Customs 
Inspector,” “Canine Enforcement 
Officer,” “Supervisory Canine 
Enforcement Officer,’’ “Customs and 
Border Protection Officer,” 
“Supervisory Customs and Border 
Protection Officer,” “Customs and 
Border Protection Agriculture 
Specialist,” or “Supervisory Customs 
and Border Protection Agriculture 
Specialist.” 


§551.212 Fire protection activities and 7(k) 
coverage for FLSA pay and exemption 
determinations. 

(a) The Office of Personnel 
Management may determine that the 
provisions of section 7(k) of the Act 
apply to certain categories of fire 
protection employees based on 
appropriate factors, such as the type of 
premium payments they receive (see 
§§ 551.501(a)(1) and 551.541). 

(b) Fire protection activities. Fire 
protection-activities involve the 
performance of functions directly 
concerned with the response to and the 
control and extinguishment of fires; or 


performance of inspection of facilities 
and equipment for the primary purpose 
of reducing or eliminating fire hazards; 
or provision of the primary (i.e., the first 
called) rescue and ambulance service in 
connection with fire protection 
functions. 

(c) Engaged in fire protection 


activities. The following employees are 


engaged in fire protection activities for 
the purpose of pay under section 7(k) of 
the Act as provided for in 

§§ 551.501(a)(5) and 551.541: 

(1) Employees in positions properly 
classified in the Fire Protection and 
Prevention series, including any 
qualified firefighter who is assigned to 
perform support functions (e.g., 
communications or dispatching 
functions, equipment maintenance or 
repair) or who is transferred to an 
administrative or supervisory position 
within the fire protection activity, 
except when such administrative or 
supervisory work exempts the employee 
under executive, administrative, and 
professional considerations; 

(2) Employees in positions properly 
classified in other series, such as 
Forestry Technician, for whom fire 
protection functions constitute 
substantially full-time assignments 
throughout the year, or for the duration 
of a specified ‘‘fire season” within the 
year; 

(3) Temporary employees hired solely 
to perform fire suppression work on an 
as-needed basis; 

(4) Any other employee in any 
workweek in which the employee 
performs fire control or suppression 
work for 80 percent or more of the total 
hours worked; and 

(5) Members of rescue and ambulance 
crews in any unit (whether part of a fire 
department or not) which is designated 
as the unit first called upon to provide 
such services in actual or potential fire 
emergencies, provided that: 

(i) Crew members have received 
intensive training in specialized rescue 
and first aid procedures applicable to 
fire emergencies, and 

(ii) The crew does, in fact, respond to 
actual or potential fire emergencies on 
a regular and recurring basis. 

(d) Not engaged in fire protection 
activities. The following employees are 
not engaged in fire protection activities 
for the purpose of pay under section 
7(k) of the Act as provided for in 
§§ 551.501(a)(5) and 551.541: 

(1) Professional engineers, 
engineering technicians, and similar 
employees involved in fire protection 
research or in the design and 
development of fire protection and 
prevention equipment and materials; 


(2) Employees who perform functions 
that support fire protection activities but . 
who are not trained, qualified 
firefighters eligible for reassignment to 
fire control and suppression or 
prevention duties. Supporting functions 
(such as maintenance of fire apparatus, 
equipment, alarm systems, etc., or 
communications and dispatching work 
or preparation of records and reports) 
are included when performed by 
firefighters but are not included when 
performed by mechanics, 
communications systems and radio 
operators, clerks, or other employees; 

(3) Employees whose primary duties 
are not related to fire protection but who 
perform fire suppression work on an as 
needed basis, provided that the fire 
suppression work constitutes less than 
80 percent of the employees’ hours of 
work within any workweek; and 

(4) Employees on rescue and 
ambulance crews that provide those 
services in support of fire protection 
activities only in unusual situations 
(e.g., when the primary crews are 
unavailable or when an emergency 
situation requires more crews than can 
be provided by the primary services). 


§551.213 Law enforcement activities and 
7(k) coverage for FLSA pay and exemption 
determinations. 

(a) The Office of Personnel 
Management may determine that the 
provisions of section 7(k) of the Act 
apply to certain categories of law 
enforcement employees based on 
appropriate factors, such as the type of 
premium payments they receive (see 
§§ 551.501(a)(1) and 551.541). 

(b) Law enforcement activities. Law 
enforcement activities involve work 
directly and primarily concerned with: 

(1) Patrol and control functions that 
include patrolling an area to enforce law 
and order and to protect the lives, 
property, and civil rights of individuals 
through the prevention and detection of 
criminal acts; responding to complaints, 
violations, accidents, and emergencies; _ 
investigating for clues at the scene of a 
crime, interviewing witnesses, and 
evaluating evidence to locate suspects; 
and apprehending and arresting persons 
suspected of, or wanted for, criminal 
violations under a statutorily prescribed 
arrest authority; or 

(2) Executing the orders of a Federal 
court, including serving civil writs and 


criminal warrants issued by Federal 


courts; tracing and arresting persons 
wanted by warrants; and seizing and 
disposing of property under court 
orders; or 

(3) Planning and conducting 
investigations relating to alleged or 
suspected violations of criminal laws, 
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including the arrest of suspected or 
wanted persons under a statutorily 
prescribed arrest authority; or 

(4) Security functions in a 
correctional institution involving direct 
custody and safeguarding of inmates 
charged with or convicted of violations 
of criminal laws; or 

(5) Rescue and ambulance functions 
that provide the primary (i.e., the first 
called) service in connection with law 
enforcement activities described above. 

(c) Engaged in law enforcement 
activities: The following employees are 
engaged in law enforcement activities 
for the purpose of pay under section 
7(k) of the Act as provided for in 
§§ 551.501(a)(5) and 551.541: 

(1) Employees in positions properly 
classified to the 0083 Police series, and 
employees in positions that would be 
otherwise classifiable in that series if 
covered by classification criteria of 
chapter 51 of title 5; 

(2) Employees in positions properly 
classified as Border Patrol Agents, 
Customs Patrol Officers, and other 
employees whose primary duties 
involve similar patrol and control 
functions performed for the purpose of 
detecting and apprehending persons 
suspected of violating criminal laws; 

(3) Employees in positions properly 
classified in the U.S. Marshal series; 

(4) Employees in positions properly 
classified in the Criminal Investigating 
series, and other employees performing 
criminal investigation as their primary 
duty, except as provided for in 
§ 551.210 (the exemption of employees 
receiving availability pay); 

(5) Employees in positions properly 
classified in the Correctional Officer 
series, Guard series, or other series, 
whose primary duty is to maintain 
custody of inmates of a correctional 
institution; and 

(6) Employees on rescue and 
ambulance crews that provide the 
primary service in connection with law 
enforcement functions, provided that 
crew members have received intensive 
training in specialized rescue and first 
aid procedures applicable to law 
enforcement emergencies (e.g., gunshot 
wounds, riot and accident victims) and 
the crew responds to actual or potential 
law enforcement emergencies on a 
regular and recurring basis. 

(d) Not engaged in law enforcement 
activities. The following employees are 
not engaged in law enforcement 
activities for the purpose of pay under 
section 7(k) of the Act as provided for 
in §§ 551.501(a)(5) and 551.541: 

(1) Employees whose primary duties 
concern the protection of Government 
property from hazards such as sabotage, 
espionage, theft, fire, accidental or 


willful damage and in so doing, control 
the movement of persons and protect 
the lives and property of persons on 
Government property (e.g., guards or 
other employees performing similar 
functions); 

(2) Employees who perform work 
concerned with the determination of the 
applicability of or compliance with laws 
and regulations when the duties 
primarily involve— 

(i) Examining or inspecting products, 
premises, property or papers of persons 
or firms to enforce or obtain compliance 
with laws and regulations (e.g., 
immigration and customs examining or 
inspecting; mine safety and health 
examining or inspecting; alcohol, 
tobacco and firearms examining or 
inspecting; plant protection and 
quarantine examining or inspecting); or 

(ii) Planning and conducting 
investigations covering the character, 
practices, suitability or qualifications of 
persons or organizations seeking, 
claiming or receiving Federal benefits, 
permits, or employment (e.g., general 
investigations work); 

(3) Employees who work within 
correctional institutions but who do not 
have direct custody and safeguarding of 
inmates as their primary duty; and 

(4) Members or ambulance 
crews that provide those services in 
connection with law enforcement 
activities only in unusual situations 
(e.g., when the primary crews are 
unavailable or when an emergency 
situation requires more crews than can 
be provided by the primary service). 


§551.214 Learned professionals. 

(a) To qualify for the learned 
professional exemption, an employee’s 
primary duty must be the performance 
of work requiring advanced knowledge 
in a field of science or learning 
customarily acquired by a prolonged 
course of specialized intellectual 
instruction. The work must include the 
following three elements: 

(1) The employee must perform work 
requiring advanced knowledge. Work 
requiring advanced knowledge is 
predominantly intellectual in character, 
and includes work requiring the 
consistent exercise of discretion and 
judgment, as distinguished from 
performance of routine mental, manual, 
mechanical or physical work. An 
employee who performs work requiring 
advanced knowledge generally uses the 
advanced knowledge to analyze, 
interpret or make deductions from 
varying facts or circumstances. 
Advanced knowledge cannot be attained 
at the high school level; 

(2) The advanced knowledge must be 
in a field of science or learning. Field of 


science or learning includes the 
traditional professions of law, medicine, 
theology, accounting, actuarial 
computation, engineering, architecture, 
teaching, various types of physical, 
chemical and biological sciences, 
pharmacy, and other similar 
occupations that have a recognized 
professional status as distinguished 
from the mechanical arts or skilled 
trades where in some instances the 
knowledge is of a fairly advanced type, 
but is not in a field of science or 
learning; and 

(3) The advanced knowledge must be 
customarily acquired by a prolonged 
course of specialized intellectual 
instruction. Customarily acquired by a 
prolonged course of specialized 
intellectual instruction restricts the 
exemption to professions where 
specialized academic training is a 
standard prerequisite for entrance into 
the profession. The best prima facie 
evidence that an employee meets this 
requirement is possession of the 
appropriate academic degree. However, 
the word ‘“‘customarily’”’ means that the 
exemption is appropriate for employees 
in such professions who have 
substantially the same knowledge level 


- and perform substantially the same 


work as the degreed employees, but who 
attained the advanced knowledge 
through a combination of work 
experience and intellectual instruction. 
For example, the learned professional 
exemption is appropriate in cases where 
a lawyer has not gone to law school, or 
a chemist does not possess a degree in 
chemistry. However, the learned 
professional exemption is not applicable 
to occupations that customarily may be 
performed with only the general 
knowledge acquired by an academic 
degree in any field, with knowledge 
acquired through an apprenticeship, or 
with training in the performance of 
routine mental, manual, mechanical, or 
physical processes. The learned 
professional exemption also does not 
apply to occupations in which most 
employees have acquired their skill by 
experience rather than by advanced 
specialized intellectual instruction. The 
position of Engineering Technician is an 
example of such an occupation where 
the employee collects, observes, tests 
and records factual scientific data 
within the oversight of professional 
engineers, and performs work using 
knowledge acquired through on-the-job 
and classroom training rather than by 
acquiring the knowledge through 
prolonged academic study. 

(b) Expansion of professional 
exemption. The areas in which the 
professional exemption may be 
applicable are expanding. As knowledge 
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is developed, academic training is 
broadened and specialized degrees are 
offered in new and diverse fields, thus 
creating new specialists in particular 
fields of science or learning. When an 
advanced specialized degree has 
become a standard requirement for a 
particular occupation, that occupation 
may have acquired the characteristics of 
a learned profession. Accrediting and 
certifying organizations similar to those 
listed in this section also may be created 
in the future. Such organizations may 
develop similar, specialized 
curriculums and certification programs 
which, if a standard requirement for a 
particular occupation, may indicate that 
the occupation has acquired the 
characteristics of a learned profession. 
Specific Professions 

(c) Practice of law. (1) This exemption 
applies to an employee in a professional 
legal position requiring admission to the 
bar and involved in preparing cases for 
trial and/or the trial of cases before a 
court or an administrative body or 
persons having quasi-judicial power; 
rendering legal advice and services; 
preparing interpretive and 
administrative orders, rules, or 
regulations; drafting, negotiating, or 
examining contracts or other legal 
documents; drafting, preparing formal 
comments, or otherwise making 
substantive recommendations with 
respect to proposed legislation; editing © 
and preparing for publication statutes 
enacted by Congress and opinions or 
decisions of a court, commission, or 
board; and drafting and reviewing 
decisions for consideration and 
adoption by agency officials. 

(2) Section 551.203 (the salary-based 
nonexemption) does not apply to the 
employees described in this section. 

(4) Practice of medicine. (1) An 
employee who holds a valid license or 
certificate permitting the practice of 
medicine or any of its branches and is 
actually engaged in the practice of the 
profession is exempt. The exemption 
applies to physicians and other 
practitioners licensed and practicing in 
the field of medical science and healing 
or any of the medical specialties 
practiced by physicians or practitioners. 
The term physicians includes medical 
doctors including general practitioners 
and specialists, osteopathic physicians 
(doctors of osteopathy), podiatrists, 
dentists (doctors of dental medicine), 
and optometrists (doctors of optometry 
or bachelors of science in optometry). 

(2) An employee who holds the 
required academic degree for the general 
practice of medicine and is engaged in 
an internship or resident program 
pursuant to the practice of the 


profession. Employees engaged in 
internship or resident programs, 
whether or not licensed to practice prior 
to commencement of the program, 
qualify as exempt professionals if they 
enter such internship or resident 
programs after the earning of the 
appropriate degree required for the 
general practice of their profession. 

(3) Section 551.203 (the salary-based 
nonexemption) does not apply to the 
employees described in this section. 

(e) Accounting. Certified public 
accountants generally meet the duties 
requirements for the learned 
professional exemption. An employee 
performing similar professional work in 
a position with a positive educational 
requirement and requiring the 
application of accounting theories, 
concepts, principles, and standards may 
qualify as exempt learned professionals. 
However, accounting clerks and 
technicians and other employees who 
normally perform a great deal of routine 
work generally will not qualify as 
exempt professionals. 

(f) Engineering. Engineers generally 
meet the duties requirements for the 
learned professional exemption. 
Professional engineering work typically 
involves the application of a knowledge 
of such engineering fundamentals as the 
strength and strain analysis of 
engineering materials and structures, 
the physical and chemical 
characteristics of engineering materials 
such as elastic limits, maximum unit 
stresses, coefficients of expansion, 
workability, hardness, tendency to 
fatigue, resistance to corrosion, 
engineering adaptability, and 
engineering methods of construction 
and processing. Exempt professional 
engineering work includes equivalent 
work performed in any of the 
specialized branches of engineering 
(e.g., electrical, mechanical, or materials 
engineering). Engineering technicians 
performing work comparable to that 
performed by professional engineers on 
the basis of advanced knowledge may 
also be exempt. In such instances, the 
employee actually is performing the 
work of an occupation that generally 
requires a specialized academic degree 
and is performing substantially the same 
work as the degreed employee, but has 
gained the same advanced knowledge 
through a combination of work 
experience and intellectual instruction 
which has provided both theoretical and 
practical knowledge of the specialty, 
including knowledge of related 
disciplines and of new developments in 
the field. 

(g) Architecture. Architects generally 
meet the duties requirements for the 
learned professional exemption. 


Professional architectural work typically 
requires knowledge of architectural 
principles, theories, concepts, methods, 
and techniques; a creative and artistic 
sense; and an understanding and skill to 
use pertinent aspects of the construction 
industry, as well as engineering and the 
physical sciences related to the design 
and construction of new, or the 
improvement of, existing buildings. 

dh) Teachers. A teacher is any 
employee with a primary duty of 
teaching, tutoring, instructing or 
lecturing in the activity of imparting 
knowledge and who is employed and 
engaged in this activity as a teacher in 
an educational establishment by which 
the employee is employed. 

(1) A teacher performs exempt work 
when serving, for example, as a regular 
academic teacher; teacher of 
kindergarten or nursery school pupils; 
teacher of gifted or disabled children; 
teacher of skilled and semi-skilled 
trades and occupations; teacher engaged 
in automobile driving instruction; 
aircraft flight instructor; home 
economics teacher; or vocal or 
instrumental music instructor. A faculty 
member who is engaged as a teacher but 
also spends a considerable amount of 
time in extracurricular activities such as 
coaching athletic teams or acting as a 
moderator or advisor in such areas as 
drama, speech, debate, or journalism is 
engaged in teaching. Such activities are 
a recognized part of an educational 
establishment’s responsibility in 
contributing to the educational 
development of the student. An 
instructor in an institution of higher 
education or another educational 
establishment whose primary duty is 
teaching, tutoring, instructing, or 
lecturing in the activity of imparting 
knowledge is also an exempt teacher. 

(2) The possession of an elementary or 
secondary teacher’s certificate provides 
a clear means of identifying the 
individuals contemplated as being 
within the scope of the exemption for 
teaching professionals. Teachers who 
possess a teaching certificate qualify for 
the exemption regardless of the 
terminology (e.g., permanent, 
conditional, standard, provisional, 
temporary, emergency, or unlimited) 
used by appropriate certifying entities. 
However, a teacher’s certificate is not 
generally necessary for post-secondary 


. educational establishment. 


(3) Exempt teachers do not include 
teachers of skilled and semi-skilled 
trade, craft, and laboring occupations 
when the paramount knowledge is the 
knowledge of and the ability to perform 
the trade, craft, or laboring occupation. 
Conversely, if the primary requirement 
of the post-secondary education 


| 
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instructor is the ability to instruct, as 
opposed to knowledge of and ability to 
perform a trade, craft, or laboring 
occupation, then the position may be 
exempt. 

(4) Section 551.203 (the salary-based 
nonexemption) does not apply to the 
employees described in this section. 

(i) Medical technologists. Registered 
or certified medical technologists who 
have successfully completed three 
academic years of pre-professional 
study in an accredited college or 
university plus a fourth year of 
professional course work in a school of 
medical technology approved by the 
Council of Medical Education of the 
American Medical Association generally 
meet the duties requirements for the 
learned professional exemption. 

(j) Nurses. Registered nurses who are 
registered by the appropriate State 
examining board generally meet the 
duties requirements for the learned 

- professional exemption. Licensed 
practical nurses and other similar health 
care employees, however, generally do 
not qualify as exempt learned 
professionals because possession of a 
specialized advanced academic degree 
is not a standard prerequisite for entry 
into such occupations. 

(k) Dental hygienists. Dental 
hygienists who have successfully 
completed four academic years of pre- 
professional and professional study in 
an accredited college or university 
approved by the Commission on 
Accreditation of Dental and Dental 
Auxiliary Educational Programs of the 
American Dental Association generally 
meet the duties requirements for the 
learned professional exemption. 

(1) Physician assistants. Physician 
assistants who have successfully 
completed four academic years of pre- 
professional and professional study, 
including graduation from a physician 
assistant program accredited by the 
Accreditation Review Commission on 
Education for the Physician Assistant, 
and who are certified by the National 
Commission on Certification of 
Physician Assistants generally meet the 
duties requirements for the learned 
professional exemption. 

(m) Paralegals. Paralegals and legal 

‘assistants generally do not qualify as 
exempt learned professionals because 
an advanced, specialized academic 
degree is not a standard prerequisite for 
entry into the field. Although many 
paralegals possess general four-year 
advanced degrees, most specialized 
paralegal programs are two-year 
associate degree programs from a 
community college or equivalent 
institution. However, the learned 
professional exemption is applicable to 


paralegals who possess advanced, 
specialized degrees in other professional 
fields and apply advanced knowledge in 
that field in the performance of their 
duties. In addition, a paralegal who fails 
to meet the professional exemption 
criteria may be performing exempt 
administrative work, e.g., overseeing a 
full range of support services for a large 
legal office. 


§551.215 Creative professionals. 

(a) To qualify for the creative 
professional exemption, an employee’s 
primary duty must be the performance 
of work requiring invention, 
imagination, originality, or talent in a 
recognized field of artistic or creative 
endeavor as opposed to routine mental, 
manual, mechanical, or physical work. 
The work performed must be “in a 
recognized field of artistic or creative 
endeavor,” including such fields as 
music, writing, acting and the graphic 
arts. The exemption does not apply to 
work which can be produced by a 
person with general manual or 
intellectual ability and training. The 
requirement of “invention, imagination, 
originality, or talent” distinguishes the 
creative professions from work that 
primarily depends on intelligence, 
diligence, and accuracy. The duties of 
employees vary widely, and exemption 
as a creative professional depends on 
the extent of the invention, imagination, 
originality, or talent exercised by the 
employee. Determination of exempt 
creative professional status must be 
made on a case-by-case basis. This 
requirement generally is met by actors, 
musicians, composers, conductors, and 
soloists; painters who at most are given 
the subject matter of their painting; and 
writers who choose their own subjects 
and hand in a finished piece of work to 
their employers. This requirement 
generally is not met by a person who is 
employed as a retoucher of photographs, 
since such work is not properly 
described as creative in character. 

(b) Federal employees engaged in the 
work of newspapers, magazines, 
television, or other media are not 
exempt creative professionals if they 
only collect, organize, and record 
information that is routine or already 
public, or if they do not contribute a 
unique interpretation or analysis to a 
news product. For example, employees 
who merely rewrite press releases or 
who write standard recounts of public 
information by gathering facts on 
routine community events are not 
exempt creative professionals. 
Employees also do not qualify as 
exempt creative professionals if their 
work product is subject to substantial 
control by the organization. However, 


when the work requires invention, 
imagination, originality, or talent, as 
opposed to work which depends 
primarily on intelligence, diligence, and 
accuracy, such employees may qualify 
as exempt creative professionals if their 
primary duty is performing on the air in 
radio, television or other electronic 
media; conducting investigative 
interviews; analyzing or interpreting 
public events; writing editorials, 
opinion columns, or other commentary; 
or acting as a narrator or commentator. 
Work that does not fully meet the 
creative professional exemption criteria 
does not preclude exemption under 
another exemption category. For 
example, public affairs work under 
control of the organization that does not 
meet the creative professional 
exemption may meet the administrative 
exemption. 


§551.216 Computer employees. 

(a) Computer systems analysts, 
computer programmers, software 
engineers, or other similarly skilled 
workers in the computer field are 
eligible for exemption as professionals 
under section 13(a)(1) of the Act and 
under section 13(a)(17) of the Act. 
Because job titles vary widely and 
change quickly in the computer 
industry, job titles are not determinative 
of the applicability of this exemption. 

(b) The exemption in section 13(a)(1) 
of the Act applies to any computer 
employee whose annual remuneration 
exceeds the salary-based nonexemption 
prescribed in § 551.203. The exemption 
in section 13(a)(17) applies to any 
computer employee compensated on an - 
hourly basis at a rate not less than 
$27.63 an hour. In addition, these 
exemptions apply only to computer 
employees whose primary duties consist — 


of: 
(1) The application of systems 
analysis techniques and procedures, 
including consulting with users, to 


determine hardware, software or system 


functional specifications; 

(2) The design, development, 
documentation, analysis, creation, 
testing or modification of computer 
systems or programs, including 


prototypes, based on and related to user 


or system design specifications; 

(3) The design, documentation, 
testing, creation or modification of 
computer programs related to machine 
operating systems; or 

(4) A combination of the 
aforementioned duties, the performance 
of which requires the same level of 
skills. 

(c) Computer manufacture and repair. 
The exemption for employees in 
computer occupations does not include 
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employees engaged in the manufacture 
or repair of computer hardware and 
related equipment. Employees whose 
work is highly dependent upon, or 
facilitated by, the use of computers and’ 
-computer software programs (e.g., 
engineers, drafters and others skilled in 
computer-aided design software), but 
who are not primarily engaged in 
computer systems analysis and 
programming or other similarly skilled 
computer-related occupations as ‘ 
identified in paragraph (b) of this 
section, are also not exempt computer 
professionals. 

(d) Executive and administrative 
computer employees. Computer 
employees within the scope of this 
exemption, as well as those employees 
not within its scope, may also have 
executive and administrative duties 
which qualify the employees for 
exemption under this part. For example, 
systems analysts and computer 
programmers generally meet the duties 
requirements for the administrative 
exemption if their primary duty 
includes work such as planning, 
scheduling, and coordinating activities 
required to develop systems to solve 
complex business, scientific or 
engineering problems of the 
organization or the organization’s 
customers. Similarly, a senior or lead 
computer programmer who manages the 
work of two or more other programmers 
in a customarily recognized 
organizational unit, and whose 
recommendations regarding the hiring, 
firing, advancement, promotion, or 
other change of status of the other 
programmers are given particular 
weight, generally meets the duties 
requirements for the executive 
exemption. Alternatively, a senior or 
lead computer programmer who leads a 
team of other employees assigned to 
complete a major project that is directly 
related to the management or general 
business operations of the employer or 
the employer’s customers generally 
meets the duties requirements for the 
administrative exemption, even if the 
employee does not have direct 
supervisory responsibility over the other 
employees on the team. 

4. Revise Subpart F to read as follows: 


Subpart F—Child Labor 


Sec. 
551.601 Minimum age standards. 
551.602 Responsibilities. 


§ 551.601 Minimum age standards. 


(a) 16-year minimum age. The Act, in 
section 3(1), sets a general 16-year 
minimum age, which applies to all 
employment subject to its child labor 


provisions, with certain exceptions not 
applicable here. 

(b) 18-year minimum age. The Act, in 
section 3(1), also sets an 18-year 
minimum age with respect to 
employment in any occupation found 
and declared hy the Secretary of Labor 
to be particularly hazardous for the 
employment of individuals of such age 
or detrimental to their health or well- 
being. 

(c) All work in fire suppression is 
deemed hazardous for the employment 
of individuals under 18 years of age. All 
work in fire protection and prevention 
is particularly hazardous for the 
employment of individuals between 16 
and 18 years of age, except the 
following: 

(1) Work in offices or in repair or 
maintenance shops without exposure to 
hazardous materials; 

(2) Work in the construction, 
operation, repair, or maintenance of 
living and administrative quarters in 
firefighting camps without exposure to 
hazardous materials; 

(3) Work in forest protection, such as 
clearing fire trails or roads, piling and 
burning slash, miaintaining fire-fighting 
equipment, or acting as fire lookout or 
fire patrolman away from the actual 
logging operations, provided that this 
provision shall not apply to the felling 
or bucking of timber, the collecting or 
transporting of logs, the operation of 
power-driven machinery, the handling 
or use of explosives, and work on 
trestles; 

(4) Work in the clean-up service 
outside of a structure after a fire has 
been declared by the fire official in 
charge to be under control; and 

(5) Work assisting in the 
administration of first aid. 


§551.602 Responsibilities. 


(a) Agencies must remain cognizant of 
and abide by regulations and orders 
published in part 570 of title 29, Code 
of Federal Regulations, by the Secretary 
of Labor regarding the employment of 
individuals under the age of 18 years. 
These regulations and orders govern the 
minimum age at which persons under 
the age of 18 years may be employed 
and the occupations in which they may 
be employed. Persons under the age of 
18 years must not be employed in 
occupations or engage in work deemed 
hazardous by the Secretary of Labor. 

(b) OPM will decide complaints 
concerning the employment of persons 
under the age of 18 years. Complaints 
must be filed following the procedures 
set forth in subpart G of this part. 

5. Revise Subpart G to read as follows: 


Subpart G—FLSA Claims nna 
Compliance 


Sec. 

551.701 
551.702 
551.703 
551.704 
551.705 


Applicability. 

Time limits. 

Avenues of review. 

Claimant’s representative. 

Filing an FLSA claim. 

551.706 Responsibilities. 

661.707 Withdrawal or cancellation of an 
FLSA claim. 

551.708 Finality and effect of OPM FLSA 
claim decision. 

551.709 Availability of information. 

551.710 Where to file an FLSA claim with 
OPM. 


§551.701 Applicability. 

(a) Applicable. This subpart applies to 
FLSA exemption status determination 
claims, FLSA pay claims for minimum 
wage or overtime pay for work 
performed under the Act, and 


‘complaints arising under the child labor 


provisions of the Act. 

(b) Not applicable. This subpart does 
not apply to claims or complaints 
arising under the equal pay provisions 
of the Act. The equal pay provisions of 
the Act are administered by the Equal 
Employment Opportunity Commission. 


§551.702 Time limits. 

(a) Claims. A claimant may at any 
time file a complaint under the child 
labor provisions of the Act or an FLSA 
claim challenging the correctness of his 
or her FLSA exemption status 
determination. A claimant may also file 
an FLSA claim concerning his or her 
entitlement to minimum wage or 


‘overtime pay for work performed under 


the Act; however, time limits apply to 
FLSA pay claims. All FLSA pay claims 
filed on or after June 30, 1994, are 


subject to a 2-year statute of limitations 


(3 years for willful violations). 

ib) Statute of limitations. An FLSA 
pay claim filed on or after June 30, 1994, 
is subject to the statute of limitations 
contained in the Portal-to-Portal Act of 
1947, as amended (section 255a of title 
29, United States Code), which imposes 
a 2-year statute of limitations, except in 
cases of a willful violation where the 
statute of limitations is 3 years. In 
deciding a claim, a determination must 
be made as to whether the cause or basis 
of the claim was the result of a willful 
violation on the part of the agency. 

(c) Preserving the claim period. A 
claimant or a claimant’s designated 
representative may preserve the claim 
period by submitting a written claim 
either to the agency employing the 
claimant during the claim period or to 
OPM. The date the agency or OPM 
receives the claim is the date that 
determines the period of possible 
entitlement to back pay. The claimant is 
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responsible for proving when the claim, 
was received by the agency or OPM and 
for retaining documentation to establish 
when the claim was received by the 
agency or OPM, such as by filing the _ 
claim using certified, return receipt 
mail, or by requesting that the agency or 
OPM provide written acknowledgment 
of receipt of the claim. If a claim for 
back pay is established, the claimant 
will be entitled to pay for a period of up 
to 2 years (3 years for a willful violation) 
back from the date the claim was 
received. 


§551.703 Avenues of review. 

(a) Negotiated grievance procedure 
(NGP) as exclusive administrative 
remedy. If at any time during the claim 
period, a claimant was a member of a 
bargaining unit covered by a collective 
bargaining agreement that did not 
specifically exclude matters under the 
Act from the scope of the negotiated 
grievance procedure, the claimant must 
use that negotiated grievance procedure 
as the exclusive administrative remedy 
for all claims under the Act. There is no 
right to further administrative review by 
the agency or by OPM. The remaining 
sections in this subpart (that is, 

§§ 551.704 through 551.710) do not 
apply to such employees. 

) Non-NGP administrative review by 
agency or OPM. A claimant may file a 
claim with the agency employing the 
claimant during the claim period or 
with OPM, but not both simultaneously, 
regarding matters arising under the Act 
if, during the entire claim period, the 
claimant— 

(1) Was not a member of a bargaining 
unit, or 

(2) Was a member of a bargaining unit 
not covered by a collective bargaining 
agreement, or 

(3) Was a member of a bargaining unit 
covered by a collective bargaining 
agreement that specifically excluded 
matters under the Act from the scope of 
the negotiated grievance procedure. 

(c) Judicial review. Nothing in this 
subpart limits the right of a claimant to 
bring an action in an appropriate United 
States court. Filing a claim with an 
agency or with OPM does not satisfy the 
statute of limitations governing FLSA 
claims filed in court. OPM will not 
decide an FLSA claim that is in 
litigation. 


§551.704 Ciaimant’s representative. 

A claimant may designate a 
representative to assist in preparing or 
presenting a claim. The claimant must 
designate the representative in writing. 
A representative may not participate in 
OPM interviews unless specifically 
requested to do so by OPM. An agency 


may disallow a claimant’s 
representative who is a Federal 
employee in any of the following 
circumstances: 

(a) When the individual’s activities as 
a representative would cause a conflict 
of interest or position; 
- (b) When the designated 
representative cannot be released from 
his or her official duties because of the 
priority needs of the Government; or 

(c) When the release of the designated 
representative would give rise to 
unreasonable costs to the Government. 


§551.705 Filing an FLSA claim. 


(a) Filing an FLSA claim. A claimant 
may file an FLSA claim with either the 
agency employing the claimant during 
the claim period or with OPM, but a 
claimant cannot pursue the same claim 
with both at the same time. OPM 
encourages a claimant to obtain a 
decision on the claim from the agency 
before filing the claim with OPM. 
However, this is a matter of personal 
discretion and a claimant is not required 
to do this—a claimant may use either 
avenue. A claimant who receives an 
unfavorable decision on a claim from 
the agency may still file the claim with 
OPM. However, a claimant may not file 


the claim with the agency after receiving 


an unfavorable decision from OPM. An 
OPM decision on a claim is final and is 
not subject to further administrative 
review. 

(b) FLSA claim filed with agency. An 
FLSA claim filed with an agency should 
be made according to appropriate 


_agency procedures. At the request of the 


claimant, the agency may forward the 
claim to OPM on the claimant’s behalf. 
The claimant is responsible for ensuring 
that OPM receives all the information 
requested in paragraph (c) of this 
section. 

(c) FLSA claim filed with OPM. An 
FLSA claim filed with OPM must be 
made in writing and must be signed by 
the claimant or the claimant’s 
representative. Relevant information 
may be submitted to OPM at any time 
following the initial submission of a 
claim to OPM and prior to OPM’s 
decision on the claim. The claim must 
include the following: 

(1) The identity of the claimant (see 
§ 551.706(a)(2) regarding requesting 
confidentiality) and any designated 
representative, the agency employing 
the claimant during the claim period, 
the position (job title, series, and grade 
or equivalent level) occupied by the 
claimant during the claim period, and 
the current mailing address, commercial 
telephone number, and facsimile 
machine number, if available, of the 


claimant and any designated 
representative; 

(2) A description of the nature of the 
claim and the specific issues or 
incidents giving rise to the claim, 
including the time period covered by 
the claim; 

(3) A description of actions taken by 
the claimant to resolve the claim within 
the agency and the results of any actions 
taken; 

(4) A copy of any relevant decision or 
written response by the agency; 

(5) Evidence available to the claimant 
or the claimant’s designated 
representative which supports the 
claim, including the identity, 
commercial telephone number, and 
location of other individuals who may 
be able to provide information relating 
to the claim; 

(6) The remedy sought by the 
claimant; 

(7) Evidence, if available, that the 
claim period was preserved in 
accordance with § 551.702. The date the 
claim is received by the agency or OPM 
becomes the date on which the claim 
period is preserved; 

(8) A statement from the claimant that 
he or she was or was not a member of 
a collective bargaining unit at any time 
during the claim period; 

(9) If the claimant was a member of a 
bargaining unit, a statement from the 
claimant that he or she was or was not 
covered by a negotiated grievance 
procedure at any time during the claim 
period, and if covered, whether that 
procedure specifically excluded the 
claim from the scope of the negotiated 
grievance procedure; 

(10) A statement from the claimant 
that he or she has or has not filed an 
action in an appropriate United States 
court; and 

(11) Any other information that the 
claimant believes OPM should consider. 


§551.706 Responsibilities. 

(a) Claimant—(1) Providing 
information to OPM. For all FLSA 
claims, the claimant or claimant’s 
designated representative must provide 
any additional information requested by 
OPM within 15 workdays after the date 
of the request, unless the claimant or the 
claimant’s representative requests 
additional time and OPM grants a longer 
period of time in which to provide the 
requested information. The disclosure of 
information by a claimant is voluntary. 
However, OPM may be unable to render 
a decision on a claim without the 
information requested. In such a case, 
the claim will be cancelled without 
further action being taken by OPM. In 
the case of an FLSA pay claim, it is the 
claimant’s responsibility to provide 
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evidence that the claim period was 
preserved in accordance with § 551.702 
and of the liability of the agency and the 
claimant’s right to payment. 

(2) Requesting confidentiality. If the 
claimant wishes the claim to be treated 
confidentially, the claim must 
specifically request that the identity of 
the claimant not be revealed to the 
agency. Witnesses or other sources may 
also request confidentiality. OPM will 
make every effort to conduct its 
investigation in a way to maintain 
confidentiality. If OPM is unable to 
- obtain sufficient information to render a 
decision and preserve the requested 
confidentiality, OPM will notify the 
claimant that the claim will be 
cancelled with no further action by 
OPM unless the claimant voluntarily 
provides written authorization for his or 
her name to be revealed. 


(b) Agency. (1) In FLSA exemption 
status determination claims, the burden 
of proof rests with the agency that 
asserts the FLSA exemption. 


(2) The agency must provide the 
claimant with a written 
acknowledgment of the date the claim 
was received. 


(3) Upon a claimant’s request, and 
subject to any Privacy Act requirements, 
an agency must provide a claimant with 
information relevant to the claim. 


(4) The agency must provide any 
information requested by OPM within 
15 workdays after the date of the 
request, unless the agency requests 
additional time and OPM grants a longer 
period of time in which to provide the 
requested information. 


§551.707 Withdrawal or cancellation of an 
FLSA claim. 


(a) Withdrawal. OPM may grant a 
request from the claimant or claimant’s 
representative to withdraw an FLSA 
claim at any time before OPM issues its 
decision. The claimant or the claimant’s 
representative must submit the request 
in writing to OPM. 


(b) Cancellation. OPM may, at its 
discretion, cancel an FLSA claim if the ~ 
claimant or the claimant’s 
representative fails to provide requested 
information within 15 workdays after 
the date of the request, unless the 
' claimant or the claimant’s 
representative requests additional time 
and OPM grants a longer period of time 
in which to provide the requested 
information. OPM may, at its discretion, 
reconsider a cancelled claim on a 
showing that circumstances beyond the 
claimant’s control prevented pursuit of 
the claim. : 


§551.708 Finality and effect of OPM FLSA 
claim decision. 

(a) OPM will send an FLSA claim 
decision to the claimant or the f 
claimant’s representative and the 
agency. An FLSA claim decision made 
by OPM is final. There is no further 
right of administrative appeal. However, 
at its discretion, OPM may reconsider 
its FLSA claim decision when material 
information was not considered or there 
was a material error of law, regulation, 
or fact in the original decision. The 
request must be submitted in writing 
and received by OPM within 45 
calendar days after the date of the 
decision. At its unreviewable discretion, 
OPM may waive the time limit. 

(b) A decision by OPM under the Act 
is binding on all administrative, 
certifying, payroll, disbursing, and 
accounting officials of agencies for 
which OPM administers the Act. 

(c)(1) Upon receipt of a decision, the 
agency employing the claimant during 
the claim period must take all necessary 
steps to comply with the decision, 
including adherence to compliance 
instructions provided with the decision. 
All compliance actions must be 
completed within the time specified in 
the decision, unless an extension of 
time is requested by the agency and 
granted by OPM. 

(2) The agency should identify all 
similarly situated current and former 
employees to ensure that they are 
treated in a manner consistent with the 
decision on FLSA coverage, informing 
them in writing of their right to file an 
FLSA claim with the agency or OPM. 


§551.709 Availability of information. 

(a) Except when the claimant has 
requested confidentiality, the agency 
and the claimant must provide to each 
other a copy of all information 
submitted with respect to the claim. 

(b) When a claimant has not requested 
confidentiality, OPM will disclose to the 
parties concerned the information 
contained in an FLSA claim file. When 
a claimant has requested confidentiality, 
OPM will delete any information 
identifying the claimant before 
disclosing the information in an FLSA 
claim file to the parties concerned. For 
the purposes of this subpart, the parties 
concerned means the claimant, any 
representative designated in writing, 
and any representative of the agency or 
OPM involved in the proceeding. 

(c) Except when the claimant Ki 
requested confidentiality or the 
disclosure would constitute a clearly 
unwarranted invasion of personal 
privacy, OPM, upon a request which 
identifies the individual from whose file 
the information is sought, will disclose 


the following information from a claim 
file to a member of the public: 

(1) Confirmation of the name of the | 
individual from whose file the 


information is sought and the names of 


the other parties concerned; 
(2) The remedy sought; 
(3) The status of the claim; 

(4) The decision on the claim; and 
(5) With the consent of the parties 
concerned, other reasonably identified 

information from the file. 


§551.710 Where to file an FLSA claim with 
OPM. 

An FLSA claim must be filed with the 
OPM Classification Appeals and FLSA 
Program, 1900 E Street, NW., 
Washington, DC 20415-0001. 


[FR Doc. 06-4886 Filed 5-25-06; 8:45 am] 
BILLING CODE 6325-39-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 1218 
[Doc. No. FV-06-702-Notice] | 


Blueberry Promotion, Research, and 
Information Order; Continuance 
Referendum 


AGENCY: Agricultural Marketing Service, 
Agriculture. 

ACTION: Notice of a Continuance 
Referendum. 


SUMMARY: This notice directs that a 
referendum be conducted among the 
eligible producers and importers of 
blueberries to determine whether they 
favor continuance of the Blueberry 
Promotion, Research, and Information 
Order (Order). 

DATES: This referendum will be 
conducted from August 1, 2006 through 
August 22, 2006. To vote in this 
referendum, producers and importers 
must have paid assessments on 
blueberries produced or imported 
during the representative period of 
November 1, 2004 through October 31, 
2005. 

ADDRESSES: Copies of the Order may be 
obtained from: Referendum Agent, 
Research and Promotion Branch (RP), 
Fruit and Vegetable Programs (FV), 
AMS, USDA, Stop 0244, Room 2535-S, 
1400 Independence Avenue, SW., 
Washington, DC 20250-0244, telephone 
888-720-9917 (toll free). Fax 202—205-— 
2800, e-mail 
deborah.simmons@usda.gov. 
SUPPLEMENTARY INFORMATION: Pursuant 


to the Commodity Promotion, Research, 
and Information Act of 1996 (Pub. L. 
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104-427, 7 U.S.C. 7401-7425) (Act), a 
referendum is to be conducted not later 
than seven years after assessments first 
begin under an order to ascertain 
whether continuance of the Order is 
favored by producers and importers of 
blueberries. The Order is authorized 
under the Act. 

The initial referendum was conducted 
during the period of March 13 through 
April 14, 2000. The final results of the 
initial referendum were that 67.84 
percent of the voters in the referendum 
favored implementation of the Order. 
Those voting in favor represented 73.15 
percent of the volume represented in the 
referendum. Therefore, the Order 
became effective July 17, 2000. 

Under § 1218.71 of the Order, the 
Department of Agriculture (Department) 
is authorized to conduct a referendum 
every five years or when 10 percent or 
more of the eligible voters petition the 
Secretary of Agriculture to hold a 
referendum to determine if persons 
subject to assessment favor continuance 
of the Order. The Department would 
continue the Order if continuance of the 
Order is approved by a majority of the 
producers and importers voting in the 
referendum who also represent a 
majority of the volume of blueberries 
produced or imported during the 
representative period determined by the 
Secretary. 

_ The representative period for 
establishing voter eligibility for the 
referendum shall be the period from 
November 1, 2004 through October 31, 
2005. Persons who are producers and 
importers of blueberries and paid 
assessments during the representative 
period are eligible to vote. Persons who 
received an exemption from 
assessments for the entire representative 
period are ineligible to vote. The 
referendum shall be conducted by mail 
from August 1, 2006 through August 22, 
2006. 

In accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the referendum ballot has 
been approved by the Office of 
Management and Budget (OMB) and 
assigned OMB No. 0581-0093. It is 
estimated that there are approximately 
1,586 producers and 135 importers who 
will be eligible to vote in the 
referendum. It will take an average of 25 
minutes for each voter to read the voting 
instructions and complete the 
referendum ballot. 


Referendum Order 


Deborah S. Simmons, Marlene M. 
Betts and Margaret B. Irby, RP, FV, 
AMS, USDA, Stop 0244, Room 2535-S, 
1400 Independence Avenue, SW., 
Washington, DC 20250, are designated 


as the referendum agents to conduct this 
referendum. The referendum procedures 
7 CFR 1218.100 through 1218.107, 
which were issued pursuant to the Act, 
shall be used to conduct the 
referendum. 

The referendum agents will mail the 
ballots to be cast in the referendum and 
voting instructions to all kuown 
producers and importers prior to the 


first day of the voting period. Persons 


who are producers and importers and 
who paid assessments during the . 
representative period are eligible to 
vote. Ballots must be received by the 
referendum agent beginning August 1, 
2006, through 4:30 p.m., Eastern 
Daylight Savings Time, August 22, 2006, 
in order to be counted. 

Authority: 7 U.S.C. 7401-7425. 


Dated: May 22, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. E6-8101 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 
Commodity Credit Corporation 


7 CFR Part 1427 
RIN 0560—AH48 


Storage, Handling, and Ginning 
Requirements for Cotton Marketing 
Assistance Loan Collateral 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This rule proposes amending 
regulations governing the cotton 
Marketing Assistance Loan Program of 
the Commodity Credit Corporation 
(CCC) that is authorized by the Farm 
Security and Rural Investment Act of 
2002 (2002 Act). The major proposed 
regulatory changes would impact the 
administration of the program by 
amending regulations governing: The 
outside storage of upland cotton 
pledged as collateral for CCC loans; the 
certification provided by approved 
ginners to produce bales that are 
compliant with CCC loan eligibility 
requirements; the reconcentration and 
transfer of upland cotton pledged as 
collateral for CCC loans; and the storage 
credit provided to producers when an 
upland cotton marketing assistance loan 
is repaid. 

DATES: Comments should be received on 
or before June 26, 2006. 

ADDRESSES: CCC invites interested 
persons to submit comments on this 


proposed rule and on the collection of 
information required to administer the 
affected regulations. Comments may be 
submitted by any of the following 
methods: 

e E-Mail: Send comments to 
gene.rosera@wdc.usda.gov. 

e Fax: Submit comments by facsimile 
transmission to: (202) 690-1536. 

e Mail: Send comments to: Director, 
Price Support Division, Farm Service 
Agency, United States Department of 
Agriculture (USDA), Rm. 4095-S, 1400 
Independence Avenue, SW., 
Washington, DC 20250-0512. 

e Hand Delivery or Courier: Deliver 
comments to the above address. 

e Federal Rulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

All written comments will be 
available for public inspection at the 
above address during business hours 
from 8 a.m. to 5 p.m., Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
Gene Rosera; phone: (202) 720-8481; e- 
mail: gene.rosera@wdc.usda.gov; or fax: 
(202) 690-1536. 


SUPPLEMENTARY INFORMATION: 
Background 


CCC regulations generally require that 
cotton loan collateral must be stored 
inside a warehouse for the cotton to be 
eligible for marketing assistance loan. 
Cotton regulations at 7 CFR 1427.5 
provide that for a bale of cotton to be 
eligible to be pledged as collateral for a 
marketing assistance loan, the bale must 
be stored inside a warehouse approved 
by CCC. An exception to this general 
requirement is provided by regulations 
at 7 CFR 1427.10 that provide that a 
commercial entity involved in handling 
or storage of cotton in a county or area 
determined and announced by CCC may 
be approved for outside storage of 2003 
and subsequent crops of extra long 
staple (ELS) cotton. Such outside 
storage is subject to site requirements 
and terms and conditions regarding 
collateral identification and location as 
provided in an appendix to the ELS 
cotton note and security agreement. 

According to the January 2006 Crop 
Production Summary of the USDA 
Agricultural Statistics Board, total 
cotton production in Texas, estimated at 
4.374 million bales in 2003, increased to 
7.778 million bales in 2004 (about a 78 
percent increase) and to 8.245 million 
bales in 2005 (a 6 percent increase from 
the prior year.) The available approved 
cotton storage warehouse capacity in 
West Texas has not kept pace with these 
production increases, and the result has 
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been that loan cotton was stored outside 
for extended periods both years. In 
response to this shortage of approved 
cotton storage, on May 13, 2005, the 
CCC informed cotton warehouse 
operators through Notice to the Trade 
BCD-$97 that they could apply for 
approval of short-term temporary 
storage subject to placing any 2004-crop 
cotton loan collateral in conventional 
space by June 1, 2005 (later extended to 
June 27, 2005). In early March, 2005, the 
quantity of loan cotton stored outside 
exceeded 118,000 bales. 

In response to storage shortages that 
began in December, 2005, CCC, on 
January 18, 2006, issued Notice to the 
Trade BCD-—117, allowing warehouse 
operators to again request temporary use 
of yard storage for 2005-crop cotton loan 
collateral, to be limited to the earlier of 
90 days from the original storage date or 
April 1, 2006. This deadline was 
subsequently extended to May 1, 2006. 
By early March, 2006, the quantity of 
loan cotton stored outside topped 
435,000 bales, equal to 93 percent of the 
Texas crop increase for the year. 

These recent authorizations by CCC of 
outside storage for upland cotton are 
viewed by some industry entities as 
counterproductive to CCC’s interests. 
The traditional requirement for inside 
storage of loan cotton has wide support 
for being essential to prevent quality 
losses from sun, dust, and moisture. 
This view has been bolstered by 
complaints from cotton buyers regarding 
U.S. cotton quality. In the end, CCC has 
strived to provide a balance between the 
practical needs for storing back-to-back 
bumper crops with the need for 
reasonable crop protection to protect the 
quality and reputation of U.S. cotton for 
domestic and export buyers. 

Cotton regulations at 7 CFR 1427.5 
provide that for a bale of cotton to be 
eligible to be pledged as collateral for a 
marketing assistance loan, the bale must 
be in good condition and not be false- 
packed or water-packed. False-packed 
cotton is defined by regulations at 7 CFR 
1427.3 as containing damaged cotton in 
the interior with or without any 
indication of the damage on the exterior; 


or cotton composed of good cotton on 


the exterior and decidedly inferior 
cotton in the interior, but not detectable 
by customary examination. Water- 
packed cotton is defined by 7 CFR 
28.40(h) as cotton in a bale that has been 
penetrated by water during the baling 
process, causing damage to the fiber, or 
a bale that through exposure to the 
weather or by other means, while 
apparently dry on the exterior, has been 
damaged by water in the interior. 

The incidence of water damage in 
cotton loan collateral has historically 


been minimal. The wet bales that have 
occasionally been produced at gins 
have, most commonly, occurred as a 
result of the variability of moisture in 
seed cotton. It is common practice for 


- cotton gins to dry excessively moist 


seed cotton, if required, before ginning, 
or to add some moisture if the cotton is 
too dry. The moisture restoration 
systems at cotton gins use humidified 
air, liquid water sprays, or a 
combination of both systems. These 
systems may be employed before the gin 
stand, at the battery condenser, or at the 
lint slide before the cotton is pressed. 
Generally, cotton is thought to gin best 
at 6 to 7 percent moisture content (wet 
basis) which minimizes breakage and 
allows for fiber separation. Moisture in 
this range also aids in the bale 
compression by reducing the amount of 
needed pressure. 

During the 2005 marketing year for 
cotton, CCC determined that the cotton 
produced at two gins was water 
damaged and, therefore, ineligible as 
collateral for a loan. The damage to the 
bales was discovered after the cotton 
had been accepted by CCC as loan 
collateral, and some cotton merchants 
had been designated as agents for the 
cotton, implying that the cotton had 
figured into their marketing plans. Still 
other cotton from the gins had already 
been sold. Both of the gins employed 
direct liquid water spray systems. As a 
result of the losses and marketing 
disruptions resulting from these bales 
being water damaged, CCC has received 
comments with respect to whether - 
policy changes are needed in this 
matter. One national organization 
commented that cotton lint exposed to 
direct liquid water spray at a gin should 
not be eligible to be used as collateral 
for CCC loans. Others have commented 
that direct liquid spray equipment has 
been used by many gins without 
damaging the cotton. - 


Discussion of Comments 


CCC published an advance notice of 
proposed rulemaking on February 13, 
2006 at 71 FR 7445. During the 60-day 
comment period, CCC received 43 
comments. Respondents included 4 
national organizations, 8 regional 
organizations, 15 cotton storage 
warehouses, and 16 individuals or 
companies. Regarding CCC’s overall 
storage requirements regarding upland 
loan cotton, the comments received 
indicate a lack of industry consensus as 
to appropriate policy. Generally, 
warehouses support use of outside 
storage on a temporary, case-by-case 
basis when justified by extraordinary 
circumstances, with such storage subject 
to requirements such as use of dunnage 


or additional protection of the cotton. 
Cotton merchants stated that outside 
storage contributes to the damage of 
such cotton and is detrimental to 
producers and cotton users. Many 
specific recommendations were 
provided as to how CCC might restrict 
the use of such outside storage. 


Generally, there is no support for CCC 


to reduce the loan rate for loan cotton 
that might be stored outside, but some 
comments are that CCC should reduce 
or provide no storage credit for outside- 
stored cotton as an incentive to 
producers and warehouses to store 
cotton indoors. Regarding-the storage 
credit provided for outside-stored loan 
collateral, many comments supported 
CCC providing the full storage credit, 
and others commented that the storage 
costs affect U.S. cotton competitiveness. 
Other comments are that outside storage 
has its own unique costs, or that no 
reduction in the storage credit is 
warranted because the incidence of 
damage to loan cotton from the use of 
outside storage has been minimal. Two 
national producer or industry 
organizations support a policy of 
requiring loan cotton to be stored inside 
except to accommodate temporary, 
extraordinary or unforeseen conditions. 
Although respondents support a storage 
policy to ensure that cotton is protected, 
their views differ as to whether outside 
storage constitutes a risk to the cotton. 
Some maintain that there are no 
procedures that can mitigate the 
incidence of rain, dust, or sun damage, 
while other comments minimize such 
risks, or contend that outside storage 
has been justified due to extraordinary, 
localized production increases. The 
comments, in general, support the 
conclusion that outside storage exposes 
cotton to specific risks of damage from 
water, dust, sun bleaching, and possibly 
mold from water trapped by double 
bagging. Those supporting use of 
temporary outside storage generally 
contend that practices such as use of 
dunnage and double wrapping or 
covering of bales provides sufficient 
protection; other contend that the 
packaging standards of the Joint Cotton 
Industry Bale Packaging Committee 
were not established for outside storage 
and, thus, there are no materials 
determined appropriate for outside use. 


There were many comments regarding 
CCC allowing producers or agents of 
producers to request “‘re-concentration”’ 
of loan cotton. Reconcentration is the 
term used to describe the movement of 
CCC loan cotton from one warehouse to 
another. Two national organizations 
stated that any reconcentration policy 
should not affect the integrity of 
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electronic warehouse receipts, and that 
CCC should pay accrued storage to 
warehouses prior to reconcentrations. 
Other comments supported 
reconcentrations only under limited 
circumstances, such as for cotton stored 
outside or other warehouse violations. 
Concern was stated that any unlimited 
opportunities for merchants to relocate 
loan cotton would benefit a few and 
oy add to cotton flow problems. 

CCC has concluded from the rm 
comments provided that the relocation 
of loan cotton, at the expense of the 
producer or producer’s agent, is a 
reasonable course of action regardless of 
whether the original storing warehouse 
consents to the movement of the cotton. 
The transfer of loan collateral should 
ameliorate the risks of quality 
deterioration of the cotton, relieve 
regional shortage congestion, and 
facilitate more efficient marketing of 
cotton. = 

Regarding the existing 4.5 percent 
weekly minimum shipping standard, 
several comments suggested that the 
standard should be amended to be based 
on the higher of approved capacity or 
the quantity of bales on hand. A few 
commented that the weekly minimum 
standard is inadequate and should be 
raised to meet needs of the growing 
export-oriented market. Other 
comments suggested that USDA should 
enforce the existing standard or support 
steps to improve warehouse shipping 
performance through weekly 
performance reporting or new 
standards. At this time, and based on its 
current statutory authorities, CCC is not 
proposing any new warehouse 
performance or reporting requirements 
related to the 4.5 percent weekly 
shipping requirement. CCC continues to 
examine warehouse performance against 
this current standard and has not 
completed its review. However, CCC 
understands the importance of the 
enforcement of a standard to the 
efficient flow of cotton, and is receptive 
to support any improvements in the 
standard, or enforcement procedures, 
that may be developed and 
recommended by a consensus of 
industry representatives. 


Proposed Changes 


CCC proposes to revise regulations at 
7 CFR part 1427 to: Provide cotton loan 
eligibility consistent with any short- 
term needs for outside storage of upland 
cotton loan collateral; improve the flow 
of cotton by removing excessive 
incentives to store cotton; and protect 
CCC from assuming losses that result 
from accepting upland cotton as 
collateral for a loan that has unpaid 
charges. 


A. Outside Storage of Upland Loan 
Cotton 


Based on the comments received, and 
consistent with CCC objectives in 
administering the marketing assistance 
loan program for upland cotton, CCC 
has concluded that, in spite of the 
inherent risk of increasing the damage 
to cotton by storing it outside, the use 
of outside storage may be unavoidable 
under some circumstances beyond the 
control of the producer. Depriving the 
producer of eligibility for marketing 
assistance loan benefits based on 
circumstances that may arise after the 
production of the crop would raise 
concerns over the fairness of policy and 
could disrupt the marketing of the 
cotton. However, CCC is mindful that a 
relaxed storage policy may also increase 
the use of outside storage when inside 
storage may be available nearby or 
within economically practicable 
distances. CCC, therefore, concludes 
that its policy regarding the storage of 
cotton needs to accommodate special 
circumstances without creating 
incentives that might indirectly increase 
the use of outside storage when it may 
not be warranted. Accordingly, CCC 
proposes to amend the cotton loan 
eligibility requirements to amend the 
storage requirements for a bale of cotton 
to be eligible as collateral for a 
marketing assistance loan. Generally, 
CCC will continue to require that a bale 
of cotton must be stored inside a cotton 
storage warehouse but will annually 
determine in which counties outside 
storage for cotton pledged as collateral 
for a CCC loan may be used subject to - 
the following special provisions: (1) As 
part of the application for approval of 
the use of outside storage, the 
warehouse must agree to implement 
special storage requirements, including 
but not limited to, additional packaging, 
dunnage, security, and insurance 
coverage with CCC named as the loss 
payee, and (2) the loan repayment 
amount will not be reduced by any 
storage credit as would apply to loan 
cotton stored inside. 


B. Reconcentration of Cotton 


The changes in domestic cotton 
marketing caused by strong export 
market demand have altered domestic 
cotton marketing channels and, as a 
result, have created more urgency to 
move cotton efficiently through 
marketing channels. The 9-month loan 
term for marketing assistance loans, 
coupled with crediting the repayment of 
the loan for accrued storage charges, 
may create incentives to maintain the 
upland cotton in the loan program and 
adversely delay marketings. In order to 


ameliorate risks of quality deterioration 
to CCC marketing loan collateral, relieve 
regional storage congestion, and 
facilitate more efficient cotton 
marketing, CCC proposes to amend 
regulations at 7 CFR 1427.16, 
Reconcentration of Cotton, to allow the 
transfer of 2006 and subsequent crop 
cotton under loan from one CCC- 
approved warehouse to another CCC- 
approved warehouse. Under the 
proposed process, upon receipt of a 
transfer application from the producer 
or producer’s authorized agent, CCC 
will enter into a transfer agreement 
providing that: (1) CCC will continue to 
be holder of the negotiable electronic 
warehouse receipts from the original 
storing warehouse during the period of 
the transfer; (2) the cotton will be 
moved at the expense of the producer to 
another CCC-approved cotton storage 
warehouse (the receiving warehouse) 
which must have signed the transfer 
application to indicate its ability to 
accept the cotton; (3) the receiving 
warehouse will issue a non-negotiable 
electronic warehouse receipt in 
coverage of the depositor obligation 
represented by the negotiable electronic 
warehouse receipts for the transferred 
cotton; (4) the receiving warehouse will, 
when requested, cancel and replace the 
non-negotiable electronic warehouse 
receipt with negotiable electronic 
warehouse receipts; (5) the original 
storing warehouse operator must agree 
to cancel the negotiable electronic 
warehouse receipts and deliver the non- 
negotiable electronic warehouse receipt 
to the receiving warehouse operator 
promptly upon notice by the producer 
or CCC; and (6) all CCC loan servicing, 
including, but not limited to the loan 
and repayment rates and warehouse 
charges, will be based on the terms and 
conditions of the original storage 
location. The producer or the requestor 
of any transfer of loan cotton is 
responsible for all costs associated with 
relocating loan cotton, regardless of the 
circumstances prompting the relocation. 
This includes any costs of moving loan 
cotton to inside storage for its delivery 
to CCC in satisfaction of a loan 
obligation. CCC assumes responsibility 
only for the costs of relocating cotton it 
owns. 


C. Ginner Agreement and Certification 


Existing regulations at 7 CFR 1427.5, 
General eligibility requirements, 
provide that as a condition for loan 
eligibility, a bale must be ginned by a 
ginner that has entered into a 
Cooperating Ginners’ Bagging and Bale 
Ties Certification and Agreement on a 
form prescribed by CCC, or certified that 
the bale is wrapped with bagging and 
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bale ties meeting the requirements of 7 
CFR 1427.5(b)(10). All U.S. commercial 
cotton gins have entered into this 
agreement with CCC. This agreement 
remains in effect until terminated by 
either the gin or by CCC. 

CCC proposes to amend this 
regulation to provide that, effective for 
the 2006 and subsequent crops, cotton 
must be ginned by a ginner that 
additionally certifies that the bale, upon 
ginning, meets the quality requirements 
for loan eligibility of 7 CFR 1427.5(b) 
that provide for the bale to be in good 
condition and not false-packed, water- 
packed, mixed-packed, re-ginned, or 
repacked. To administer this new 
agreement and certification for the 2006 
and subsequent cotton crops, CCC 
proposes to notify all U.S. ginners that 
previous agreements are terminated. A 
revised agreement providing the 
additional certifications explained 
above will be made available for ginners 
to sign prior to the 2006-crop harvest. 


D. Repayment of Loans 
Current regulations at 7 CFR 


1427.19(h) provide that at the time of an 


upland cotton loan repayment, if the 
repayment rate is less than the loan 
level and charges, plus interest, CCC 
will pay to the producer or agent of the 
producer the warehouse storage charges 
that have accrued during the period the 
cotton was pledged for loan. The 
amount of this payment may be reduced 
at times when the adjusted world price 
is above the national average loan rate 
by less than the sum of the accrued 
interest and warehouse storage charges 
that accrued during the period the 
cotton was pledged for loan. CCC’s 
payment of the accrued warehouse 
storage charges under this regulation 
has, in all cases, been based upon the 
tariff rate for the cotton storage 
warehouse where the loan cotton has 
been stored. CCC has not provided for 

a uniform storage payment rate to 

' producers or their agents designated to 
repay the producer’s loan obligation 
even though the loan gain or LDP rate 

is uniform and provided regardless of 
location. The tariff rates established by 

- warehouses vary considerably, from 
below $2.00 to over $5.00 per bale per 
month. The tariff rates generally appear 
to be unrelated to the approved capacity 
of the individual warehouse, with the 
highest rates occurring in California and 
Arizona. For the 2005 crop, the average 
warehouse tariff rate, weighted by 
quantity of loan bales, is $2.61 per bale 
per month. About 52 percent of 2005- 
crop loan cotton was placed into storage 
in states where the tariff rate, weighted 
by loan volume, averages $2.15 per bale 
per month or less. Tariff rates in storage- 


deficit areas of Texas,.including 
warehouses that recently stored loan 
cotton outside, fall below the $2.15 per 
bale level and are among the lowest 
rates being charged nationwide. 

The storage credits provided by CCC 
have been provided so that as storage 
charges accrue on un-sold cotton, the 
cost of the cotton and charges does not 
become uncompetitive relative to the 
adjusted world price level. However, if 
the tariff charges levied by the 
warehouse are especially profitable, the 
credits provided by CCC will induce 
producers and ginners to ship their 
cotton to locations that maximize their 
storage returns or warehouse rebates. In 
these cases, the warehouse may be 
chosen without regard to whether the 
cotton will be stored inside, or because 
it is at a location that provides timely 
load-out when requested by a merchant. 
For these reasons, CCC has concluded 
that providing unrestricted storage 
credits may have a negative impact on 
both the maintenance of bale quality 
and on the flow of cotton pledged under 
the CCC loan program. 

To improve the equity of program 
benefits among all producers, to reduce 
incentives for cotton to be held in 
storage to maximize CCC-storage 
payments, and to improve cotton flow, 
CCC proposes, effective for the 2006 and 
subsequent crops of upland cotton, to 
amend the regulations at 7 CFR 
1427.19(h), Repayment of Loans, to 
provide that any storage credit that may 
be provided by CCC shall be: (1) Based 
on a maximum monthly storage-credit 
payment rate that will not exceed the 
rate used in 2005 at the location where 
the 2006 and 2007 crops are stored, not 
to exceed $2.15, for all loan cotton 


stored inside an approved cotton storage 


warehouse; and (2) zero, for a cotton 
loan, for which one or more bales are 
stored outside during the period of the 
loan, even if these bales are later moved 
to inside storage. Comments are 
specifically requested as to whether the 
proposed maximum rate of $2.15 per 
bale per month will promote the flow of 
cotton and provide more equitable 
program benefits compared to use of 
individual warehouse tariff rates. 


E. Liens 


Current regulations at 7 CFR 1427.12, 
Liens, provide that if there are any liens 
or encumbrances on cotton provided as 
collateral for a marketing assistance loan 
CCC must obtain waivers that fully 
protect the interest of CCC before 
disbursement of the loan even though 
the liens or encumbrances are satisfied 
from the loan proceeds. Additionally, 
no liens or encumbrances shall be 


placed on the cotton after the loan is 
approved. 

Additionally, 7 CFR 1427.19(h) 
provides that, depending on the level of 
the adjusted world price determined 
under 7 CFR 1427.25, CCC may pay to 
the producer or producer’s agent, at the 
time of the loan repayment, all or a 
portion of the warehouse storage 
charges that have accrued during the 
period the cotton was pledged for loan. 

Loan cotton stored in approved 
warehouses also accrues receiving, 
storage and load-out charges that are 
paid by the buyer before taking delivery 
of the cotton from the warehouse. For 
cotton delivered to CCC in satisfaction 
of the loan obligation, and to minimize 


‘the administrative burden of receiving 


lien waivers for these charges, CCC has 
paid the receiving and accrued storage 
charges to the storing warehouse and 
then billed the producer for both the 
receiving charges and any amount of 
storage that accrued up to the date the 
cotton was pledged for loan. 

CCC proposes to revise 7 CFR 1427.12 
to establish consistency between these 
two requirements, and to clarify that 
CCC shall not be responsible for any 
charges attached to a bale other than for 
the storage charges as provided in 7 CFR 
1427.19(h). 


Notice and Comment 


Section 1601(c) of the 2002 Act 
provides that the regulations needed to 
implement Title I of the 2002 Act, 
which include those involved here, may 
be promulgated without regard to the 
notice and comment provisions of 5 
U.S.C. 553 or the Statement of Policy of 
the Secretary of Agriculture effective 
July 24, 1971 relating to notices of © 
proposed rulemaking and public 
participation in rulemaking. 


Executive Order 12866 


This rule is issued in conformance 
with Executive Order 12866, was 
determined to be not significant and has 
not been reviewed by the Office of 
Management Budget. 

Regulatory Flexibility Act 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this rule because the ccc 
is not required by 5 U.S.C. 533 or any 
other law to publish a notice of 


proposed rulemaking for the subject 
matter of this rule. 


Environmental Assessment 


The environmental impacts of this 
rule have been considered consistent 
with the provisions of the National 
Environmental Policy Act of 1969 
(NEPA), 42 U.S.C. 4321 et seq., the 
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regulations of the Council on 
Environmental Quality (40 CFR parts 
1500-1508), and the FSA regulations for 
compliance with NEPA, 7 CFR part 799. 
FSA concluded that the rule requires no 
further environmental review because it 
is categorically excluded. No 
extraordinary circumstances or other 
unforeseeable factors exist which would 
require preparation of an environmental 
assessment or environmental impact 


_ statement. 


Executive Order 12988 


This rule has been reviewed in 
accordance with Executive Order 12988. 
This rule will preempt State laws that 
are inconsistent with it. Before any legal 
action may be brought regarding a 
determination under this rule, the 
administrative appeal provisions set 
forth at 7 CFR parts 11 and 780 must be 
exhausted. 


Executive Order 12372 


This program is not subject to the 
provisions of Executive Order 12372, 
which require intergovernmental 
consultation with State and local 
officials. See the notice related to 7 CFR 
part 3014, subpart V, published at 48 FR 
29115 (June 24, 1983). 


Unfunded Mandates Reform Act of 
1995 


The rule contains no Federal 
mandates under the regulatory 
provisions of Title II of the Unfunded 

‘Mandates Reform Act of 1995 (UMRA) 
for State, local, and tribal governments 
or the private sector. Thus, this rule is 
not subject to the requirements of 
sections 202 and 205 of the UMRA. 


Paperwork Reduction Act 


Section 1601(c) of the 2002 Act 
provides that the promulgation of 
regulations and the administration of 
Title I of the 2002 Act shall be made 
without regard to chapter 5 of title 44 
of the United States Code (the 
Paperwork Reduction Act). Accordingly, 
these regulations and the forms and 
other information collection activities 
needed to administer the program 
authorized by these regulations are not 
subject to review by OMB under the 
Paperwork Reduction Act. 


Executive Order 12612 


This rule does not have sufficient 
Federalism implications to warrant the 
preparation of a federalism assessment. 
The provisions contained in this rule 
will not have substantial direct effect on 
States or their political subdivisions or 
on the distribution of power and 
responsibilities among the various 
levels of government. 


Government Paperwork Elimination 
Act 


CCC is committed to compliance with 
the Government Paperwork Elimination 
Act (GPEA) and the Freedom to E-File 
Act, which require Government 
agencies in general and FSA in 
particular to provide the public the 
option of submitting information or 
transacting business electronically to 
the maximum extent possible. The 
forms and other information collection 
activities required for participation in 
the program are available electronically 
through the USDA eForms Web site at 
http://www.sc.egov.usda.gov for 
downloading. The regulation is 
available at FSA’s Price Support 
Division Internet site at http:// 
www.fsa.usda.gov/dafp/psd. 
Applications may be submitted at the 
FSA county offices, by mail or by FAX. 
At this time, electronic submission is 
not available. Full development of 
electronic submission is underway. 


Federal Assistance Programs 


The title and number of the Federal 
assistance program found in the Catalog 
of Federal Domestic Assistance to which 
this final rule applies are Commodity 
Loans and Loan Deficiency Payments, 
10.051. 


List of Subjects in 7 CFR Part 1427 


Agricultural commodities, Cotton, 
Loan programs-agriculture, Price 
support programs, Reporting and 
recordkeeping requirements. 

For the reasons set out in the 
preamble, 7 CFR part 1427 is proposed 
to be amended as follows: 


PART 1427—COTTON 


1. The authority citation for part 1427 
continues to read as follows: 


Authority: 7 U.S.C. 7231-7237 and 7931- 
7939; and 15 U.S.C. 714b and 714c. 


Subpart A—Nonrecourse Cotton Loan 
and Loan Deficiency Payments 


2. Amend § 1427.5 by revising 
paragraph (b)(2) and adding paragraph 
(b)(11)(iii) to read as follows: 


§1427.5 General eligibility requirements. 
* * * * * 
) 

(2) Be in existence and good 
condition, be covered by fire insurance, 
and at the time of disbursement of the 
loan proceeds, be stored inside an 
approved storage warehouse unless, as 
determined under § 1427.10, CCC has 
approved a warehouse to use outside 
storage for cotton loan collateral for the 
period of the loan. 

* * * * * 


(11) * 
(iii) For the 2006 and sachin: 
crops has provided a certification to 
CCC on a form prescribed by CCC, that 
upon ginning, the bales meet the 
condition and quality requirements for 
loan eligibility as provided in 

§ 1427.5(b) and; 


* * * * * 


3. Amend § 1427.10 by revising 
paragraph (b), redesignating paragraphs 
(c), (d), and (e) as (d), (e), and (f), and 
adding a new paragraph (c) to read as 
follows: 


§ 1427.10 Approved storage. 


* * * * * 


(b) When the operator of a warehouse 
receives notice from CCC that a loan has 
been made by CCC on a bale of cotton, 
the operator shall, if such cotton is not 
stored within the warehouse, as directed 
by CCC place such cotton within such 
warehouse. 

(c) CCC will annually determine and 
announce geographic areas where 
approved cotton storage warehouses 
may apply for approval to store cotton 
pledged as collateral outside. The 
application for approval to use outside 
storage shall be on a form prescribed by 
CCC that provides all applicable outside 
storage requirements related to the 
duration of such storage, use of 
dunnage, insurance, packaging, or other 
storage and handling requirements as 
determined by CCC. As a condition for 
approval to store loan cotton outside, 
CCC may require the warehouse to 
consent to reconcentration and transfer 


_ orders approved by CCC applicable to 


any cotton stored at the applicant’s 
warehouse. 
* * * * * 


4. Revise § 1427.12 to read as follows: 


§ 1427.12 Liens. 


Notwithstanding provisions in 
§ 1427.19(h) that provide that CCC may 
pay for some or all of the warehouse 
storage charges that accrued for the 
cotton during the period the cotton was 
pledged for loan, if there are any liens 
or encumbrances on the cotton tendered 
as collateral for a loan, waivers that 
fully protect the interest of CCC must be 
obtained before disbursement even 
though the liens or encumbrances are 
satisfied from the loan proceeds, except 
that CCC may elect to accept as loan 
collateral cotton that has warehouse 
receiving, compression, load-out or 
other charges if the producer, at the time 
of loan application, agrees to reimburse 
CCC for any such charges that CCC may 
pay on behalf of the producer or that 
reduce the value of the cotton delivered 
to CCC. 
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5. Amend § 1427.16 by adding 
paragraph (b)(3) as follows: 


§ 1427.16 Reconcentration of cotton. 
* * * * * 


(3) Effective for the 2006 and 
subsequent crops of cotton, CCC may 
approve a request for relocation of 
cotton loan collateral, submitted by a 
producer or a properly designated agent 
of the producer, and approved by the 
receiving warehouse operator. Such 
relocation shall be based on, but are not 
limited to, the original loan rate, 
repayment rate, and other terms and 
conditions of the original loan storage 
location, Any charges, fees, costs, or 
expenses incident to such 
reconcentration or transfer shall be paid 
by the requestor of such transfer. 

6. Amend § 1427.19 by revising 
paragraphs (h)(1) and (h)(2) to read as 
follows: 


§ 1427.19 _ Repayment of loans. 
* * * * * 

(h) * 

(1) Below the national average loan 
rate for upland cotton, CCC will pay at 
the time of loan repayment to the 
producer of agent or subsequent agent 
authorized by the producer in the 
manner prescribed by CCC, for the 
period the cotton was pledged as 
collateral for such loan: 

(i) The warehouse storage charges 
which have accrued, and 

(ii) With respect to the 2006 and 
subsequent-crops of upland cotton, if | 
the entire quantity of the loan was 
stored inside an approved cotton 
warehouse during the entire period of 
the loan, the storage charges that 
accrued based on a maximum monthly 
storage-credit payment rate will not 
exceed the rate used in 2005 at the 


location where the 2006 and 2007 crops: 


are stored, not to exceed $2.15. With 
respect to those producers who store 
cotton at a warehouse that was not in 
existence in 2005, CCC will assign the 
county average credit that was used in 
2005. CCC shall not pay any storage 
charges if at any time while pledged as 
collateral for such loan the cotton was 
stored outside. 

(2) Above the national average loan 
rate by less than the sum of the accrued 
interest and warehouse storage charges 
that accrued during the period the - 
cotton was pledged for loan, CCC will 
pay at the time of loan repayment to the 
producer or agent or subsequent agent 
authorized by the producer in the 


- manner prescribed by CCC, without 


regard to any warehouse charges that 
accrued before the cotton was pledged 
for loan: 


(i) That portion of the warehouse 
storage charges that accrued during the 
period the cotton was pledged for loan, 
that are determined to be necessary to 
permit the loan to be repaid at the 
adjusted world price; and 

(ii) With respect to the 2006 and 
subsequent crops of upland cotton, CCC 
shall not pay any storage charges if at 
any time while pledged as collateral for 
such loan the cotton was stored outside. 
If the entire quantity of the loan was 
stored inside an approved cotton 
warehouse during the entire period of 
the loan, that portion of the warehouse 
storage charges that accrued during the 
period the cotton was pledged for loan 
based on a maximum monthly storage- 
credit payment rate will not exceed the 
rate used in 2005 at the location where 
the 2006 and 2007 crops are stored, not 
to exceed $2.15. With respect to those 
producers who store cotton at a : 
warehouse that was not in existence in 
2005, CCC will assign the county 
average credit that was used in 2005; or 


* * * * * 


Signed in Washington, DC, on May 18, 
2006. 


Teresa C. Lasseter, 


Executive Vice President, Commodity Credit - 


Corporation. 
{FR Doc. E6-8161 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-05-P 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 120 
RIN 3245—AF23 


Business Loan Programs; Premier 
Certified Lenders Program Alternative 
Loan Loss Reserve Pilot Program 


AGENCY: Small Business Administration. 


ACTION: Proposed rule. 


SUMMARY: The U.S. Small Business 
Administration (“SBA” or “‘the 
Administration”) proposes to amend its 
Premier Certified Lenders Program 
(‘‘“PCLP’’) in accordance with recent 
statutory amendments to the PCLP. 


Presently, under the PCLP, participating - 


Certified Development Companies 
(“CDCs”’) have increased authority in 
connection with making and servicing 
loans made under SBA’s development 
company loan program (“504 
Program’’). One PCLP requirement 
relates to a loan loss reserve fund 
(““LLRF’’) which a CDC participating in 
the PCLP (‘“PCLP CDC’’) must maintain 
to cover losses it may incurin - 
connection with the 504 Program loans 
(‘504 Loans”’) it has made under the 
PCLP (‘‘PCLP loans’’). Recent statutory 


changes to the PCLP include two pilot 


' programs related to PCLP LLRF 


requirements. One pilot (‘Pilot 1”) 
changes LLRF requirements by requiring 
the value of an LLRF to equal 1 percent 
of the combined outstanding balances of 
each debenture issued by a PCLP CDC 
to fund a PCLP loan (““PCLP 
Debenture’’), instead of the combined 
original face value of those PCLP 
Debentures. Another pilot (‘Pilot 2”’) 
authorizes certain PCLP CDCs with 
significantly large LLRFs to elect to 
meet alternative LLRF requirements in 
lieu of certain existing PCLP LLRF 
requirements. The proposed regulations 
would implement requirements, 
procedures, and guidelines relating to | 


- Pilot 1 and Pilot 2. 


DATES: SBA must receive comments on 
or before July 25, 2006. 

ADDRESSES: You may submit comments, 
identified by RIN number, by any of the 
following methods: (1) Federal 
eRulemaking Portal: http:// 
www.regulations.gov; (2) E-mail: 
Charles. Thomas@SBA. gov. Include RIN 
Number in the subject line of the 
message; (3) Fax: (202) 205-7722; (4) 
Mail: Charles Thomas, Director, 
Program Development Division, Office 
of Financial Assistance, U.S. Small 
Business Administration, 409 Third 
Street, SW., Washington, DC 20416; (5) 
Hand Delivery/Courier: 409 3rd Street, 
SW., Washington, DC 20416, c/o Charles 
Thomas. 

FOR FURTHER INFORMATION CONTACT: 
Charles Thomas, Director, Program 
Development Division, Office of _ 
Financial Assistance, Small Business’ 
Administration, 409 Third Street, SW., 
Washington, DC 20416, (202) 205-6656, 
Charles. Thomas@SBA. gov. 
SUPPLEMENTARY INFORMATION: 


Statutory Basis for This Proposed 
Rulemaking 


SBA must amend the PCLP LLRF 
regulatory requirements established 
pursuant to Title V (“Title V”’) of the 
Small Business Investment Act of 1958, 
as amended (the “‘Act’’), to conform 
with amendments to Title V contained 
in Public Law 108-232, enacted on May 
28, 2004 (‘Pilot 1 and Pilot 2”). Pilot 1 
and Pilot 2 were enacted with the 
ultimate goal of having each PCLP LLRF 
more accurately correspond to the risk - 
of loss it secures. 


Overview of the PCLP and the Basis for 
Pilot 1 and Pilot 2 | 


While access to capital is vital to the 
success of small businesses, many find 
it difficult to access financing, 
particularly long term financing. SBA’s 
lending programs address these 
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difficulties by providing a critical 
stream of funding to small’ businesses. 
Last year, SBA loan programs supplied 
$21 billion in capital, accounting for 40 
percent of all long-term small business 
lending to this country’s entrepreneurs. 
One of SBA’s most important loan 
en is the 504 Program. 

The 504 Program provides small 
businesses with long-term, fixed-rate 
financing to acquire major assets, such 
as heavy machinery and equipment, 
land, and buildings, with the overall 
goal of enhancing the economic 
development of a particular community 
or region. A typical 504 Loan has three 
components: (1) A loan from a private- 
sector lender, secured by a senior lien, 
covering up to 50 percent of the project 
cost; (2) a loan from an SBA authorized 
Certified Development Company, 
secured by a junior lien position, 
covering up to 40 percent of the cost; 
and (3) an equity contribution of at least 
10 percent from the small business. The 
CDC obtains the funds it needs to make 
its loan to the small business by selling 
a debenture that is 100 percent 
guaranteed by SBA. The maximum SBA 
debenture under the 504 Program is 
generally $1.5 million, but it is $2.0 
million if the proceeds of the 504 Loan 
will be directed toward certain public 
policy goals set forth in Title V, and 
$4.0 million when the project is for a 
small manufacturer as defined in Title 
V. In FY 2005, SBA approved about $5 
billion in lending to approximately 
9,200 small businesses through the 504 
Program. 

Currently, under non-PCLP 504 Loan 
processing procedures, SBA analyzes 
each loan proposal to determine its 
creditworthiness and its conformance 
with SBA’s regulations and policies, 
which are designed to control program 
risk. As the 504 Program expanded, 
however, SBA’s budget constraints 
limited its capacity to process and 
service expeditiously the expanding 
number of 504 Loans. The PCLP was 
thus conceived to transfer substantial - 
504 Program lending and servicing 
authority to qualified CDCs, thereby 
reducing the demand for SBA resources 
and 504 Loan turn-around 
time. However, to ensure adequate 
program oversight and to protect the 
Federal Government from undue risk of 
loss, PCLP CDCs were required to: (1) 
Meet and maintain several additional 
qualifications and standards; (2) 
implement certain critical management 
controls; (3) reimburse SBA for 10 
percent of any loss SBA incurred in 
connection with any of its PCLP 
‘Debentures; and (4) contribute and 
maintain an SBA-controlled LLRF equal 
to one percent of the aggregate of the 


face values of each of its PCLP 
Debentures. 


Participation in PCLP has expanded 
gradually since its 1997 inception to 
nearly 30 PCLP CDCs, which 
collectively accounted for 
approximately $720 million in 504 
lending in FY 2005. Losses under the 
program have been minimal thus far. As 
noted above, each participant must 
maintain an LLRF equal to one percent 
of the sum of the face values of each of 
its outstanding PCLP Debentures, even 
as the outstanding balances of those 
PCLP Debentures decrease and, 
consequently, the risk of loss to SBA 
relating to those Debentures decreases. 


Pilot 1 and Pilot 2 were enacted so 
that PCLP LLRF's would be more 
accurately aligned with the true level of 
risk associated with the PCLP 
Debentures those LLRFs secure. Pilot 1 
reduces the amount a PCLP CDC is 
required to maintain in its LLRF to one 
percent of the aggregate of the 
outstanding balances of its PCLP 
Debentures rather than one percent of 
the aggregate of the original face value 
amounts of those PCLP Debentures. 
Pilot 2 allows a PCLP CDC, which meets 
certain requirements, to maintain its 
LLRF under an alternative set of LLRF 
requirements. Under Pilot 2, the amount 
of reserves required to be maintained in 
an LLRF will be determined by a sound 
risk assessment methodology, which 
must be evaluated and certified by an 
independent auditor. 


Pilot 1 


Pilot 1 is a two-year pilot program 
initiated because existing PCLP 
statutory requirements do not take into . 
account that SBA’s risk of loss decreases 
as each PCLP Debenture is paid down. 

~PCLP Debentures are issued for either a 
ten- or twenty-year term and are 
amortized over the duration of the term. 
As the PCLP CDC makes its semi-annual 
payments on its PCLP Debentures, the . 
outstanding balance is reduced; 
however, prior to Pilot 1 the PCLP CDC 
could only decrease its LLRF after one 
of the PCLP Debentures secured by its 
LLRF was completely paid off. Now, in 
accordance with Pilot 1, each PCLP CDC 
will be permitted to adjust its LLRF 
downward to equal one percent of the 
sum of the outstanding balances of its 
PCLP Debentures. Congress expects that 
Pilot 1 will encourage additional CDCs 
to participate in the PCLP. 


In addition, Congress anticipates that 
Pilot 1 will encourage PCLP CDCs to use 
the funds withdrawn from its LLRF to 
promote more local economic 
development. 


Pilot 2 


Pilot 2 allows certain PCLP CDCs with 
large LLRFs to elect to calculate the 
appropriate funding of their LLRF using 
a risk-based approach; provided, 
however, that the minimum amount of 
the LLRF determined by this method 
equals or exceeds $100,000. A Pilot 2 
participant must use an appropriate and 
effective process to maintain acceptable 
funding of its LLRF. The American 
Institute of Certified Public Accountants 
(“AICPA”) and the Federal Financial 
Institutions Examination Council 
(‘FFIEC’) are recognized by SBA to 
have published substantial guidance on 
the Allowances for Loan and Lease 


. Losses (““ALLL”’) methodologies and 


documentation used by the lending 
industry. SBA believes that these 
methodologies will provide an 
appropriate set of guidelines for 
independent auditors calculating LLRF 
funding requirements for Pilot 2 
participants. In addition, SBA 
recognizes that the United States 
Department of Treasury, Office of Thrift 
Supervision (‘‘OTS’’), has established 
regulations relating to the qualifications 
of auditors working for institutions 
subject to OTS oversight. SBA believes 
that those guidelines are also suitable 
for independent auditors making Pilot 2 
calculations. Accordingly, SBA 
proposes that a Pilot 2 participant be 
required to have its LLRF determined in 
accordance with AICPA and FFIEC 
ALLL methodologies by an independent 
auditor that meets the OTS auditor 
requirements referenced above. Due to 
the lack of portfolio diversification of 
CDC loan portfolios in terms of region, 
industry, and asset size, and the 
delegation of additional authority to 
participants, Congress added additional 
eligibility requirements applicable to 
Pilot 2 participants. For example, a Pilot 
2 participant must submit a certification 
stating that its LLRF is sufficient to 
protect the Federal Government from 
loss due to inadequate LLRFs. The 
certification must be signed by the head 
of the participating PCLP CDC and its 
independent auditor and a new 
certification must be submitted for each 
quarter of Pilot 2 participation. The 
proposed regulations would require that 
the certification be adequately 
supported by methodologies and 
documentation which are consistent 
with the FFIEC’s Policy Statement on 
Allowance for Loan and Lease Losses 
Methodologies and Documentation for 
Banks and Savings Institutions dated 
July 2, 2001, as published in 66 FR 
35629, July 6, 2001. 

Perhaps most significantly, a PCLP 
CDC electing to participate in Pilot 2 


. 

q 
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would have its loss exposure related to 
PCLP Debentures increased from 10 
percent to 15 percent for each PCLP 
Debenture issued while it was 
participating in Pilot 2. Congress 
determined that this increase might be 
a useful safety measure that could help 


- balance unanticipated risks associated 


with Pilot 2. 
Section-by-Section Analysis 


Section 120.847(a) would be amended 
by creating subsections (a)(1) and (a)(2), 
with (a)(1) adding new definitions 
applicable to Pilot 1 and Pilot 2 and 
(a)(ii) containing the general PCLP CDC 
LLRF information as amended to 
include reference to Pilot 2 
requirements. 

Section 120.847(g) would be amended 
to incorporate Pilot 1 LLRF withdrawal 
options. 

SBA would amend section 120.847(j) 
governing insufficient funding of the 
LLRF to add guidance on SBA 
notification of an LLRF deficiency to a 
Pilot 2 participant. 

Section 120.848 would be 
redesignated as § 120.849. 

A new § 120.848 would be added to 
incorporate Pilot 2 provisions, with the 
subsections covering various 
authorities, requirements, procedures, 
and guidelines applicable to Pilot 2. 
Subsection (a) references regulation 
sections applicable to Pilot 2 and states 
that Pilot 2 participants must reimburse 
SBA for 15 percent of any loss sustained 
as a result of a default in the payment 
of principal or interest on a PCLP 
Debenture issued by the PCLP, and 
guaranteed by SBA, during participation 
in Pilot 2 and 10 percent of any such 
loss related to any of its other PCLP” 
Debentures. Subsection (b) sets forth the 
requirements a PCLP CDC must meet to 
participate in Pilot 2. In addition to the 
statutory requirements, SBA proposes 
specific guidelines relating to the 
statutory requirement that a prospective 
Pilot 2 participant has established and 
is utilizing an appropriate and effective 
process for analyzing the risk of loss 
associated with its portfolio of PCLP 
loans. Specifically, SBA proposes that 
LLRF funding requirements made under 
Pilot 2 follow GAAP, AICPA, FFIEC and 
SBA Office of Lender Oversight 
guidelines for calculating appropriate 
allowances for loan and lease losses. 
Proposed subsection (b) would also 
provide for (in paragraph (4)) a~ 
performance requirement directed at a 
Pilot 2 participant meeting four or more 
specified risk management benchmarks. 
This is consistent with statutory 
language. In addition to the benchmark 
indicator, SBA is considering whether 
the performance requirement in the 


final rule should include that a Pilot 2 
participant’s risk rating (as determined 
by SBA pursuant to published guidance) 
be at a level acceptable to SBA. 

Subsection (c) sets forth the statutory 
requirements applicable to independent 
auditors used by Pilot 2 participants. 
The statute requires the independent 
auditor to ‘‘be approved by SBA.” 
Under the proposed rule, SBA’s Bureau 
of PCLP Oversight would approve the 
independent auditor. SBA also proposes 
to include in subsection (c) the 
qualifications for independent auditors 
who will be acceptable to SBA. SBA 
used as a basis for these proposed 
qualifications the qualifications OTS 
requires for the independent public 
accountants it employs to audit 
financial statements, applications, or 
procedures of institutions for which the 
OTS has oversight responsibility. SBA 
believes these qualifications are broad 
enough to apply usefully to the 
independent auditors who will be 
carrying out the agreed upon procedures 
applicable to Pilot 2. The subsection 
also requires that a Pilot 2 participant 
that changes auditors during a Pilot 2 
Calendar Quarter provide the reasons 
for the change to the Associate 
Administrator, Office of Lender 
Oversight (‘“AA/OLO”’) within 30 days 
of the change. 

Subsection (d) states that, to elect to 
participate in Pilot 2, a PCLP CDC must 
notify the Associate Administrator, . 
Office of Financial Assistance (“‘AA/ 


- FA”) and the AA/OLO in writing and 


include clear documentation that it 
meets the requirements set forth in 
subsection (b) and that its auditor meets 


the requirements set forth in subsection - 


(c). 

Subsection (e) would set forth the 
statutorily-determined Pilot 2 
participation periods: participation in 
Pilot 2 must be by calendar quarter. 
Subsection (f) would require a Pilot 2 
participant to make any necessary 
contributions to its LLRF necessary to 
equal the amount determined by the 
independent auditor in accordance with 
Pilot 2 requirements or $100,000 if the 
amount determined by the independent 
auditor is less than $100,000. 

Subsection (g) would set forth 
procedures related to the statutorily- 
determined Pilot 2 certification 
requirements applicable to the Pilot 2 
participant and its auditor, and would 
permit the Pilot 2 participant to 
withdraw funds from its LLRF if the 
funds exceed Pilot 2 requirements. The 
statute states that a Pilot 2 participant 
which decides not to participate in the 
pilot in the following calendar quarter 
must make a contribution to its LLRF in 
such an amount as SBA may determine. 


Subsection (g) proposes to allow a Pilot 
2 participant to adjust its LLRF to meet 
Pilot 1 requirements within 45 days 
after its Pilot 2 participation or submit 
to SBA a proposed recontribution 
schedule within 30 days after its Pilot 
2 participation. Subsection (g) would 
give SBA the authority to reject a 
proposed recontribution schedule and 
to require the PCLP CDC to follow an 
SBA-determined recontribution 
schedule if, in its sole discretion, SBA 
determines that the recontribution 
schedule submitted by the PCLP CDC 
would cover the exposure related to all 
of its outstanding PCLP Debentures, or 
if the PCLP CDC fails to submit a 
recontribution schedule, within the 30- 
day time frame. 

Subsection (h) would provide SBA 
with the authority to remove a PCLP 
CDC from Pilot 2 participation if that 
PCLP CDC fails to meet Pilot 2 
requirements. In such event, subsection 
(h) would authorize SBA to take actions 
necessary to ensure that the LLRF 
covers the exposure related to all of its 
outstanding PCLP Debentures, 
including, but not limited to, the right 
to require the PCLP CDC to follow an 
SBA-determined recontribution 
schedule. 

Finally, subsection (i) would 
reference the statutorily created Bureau 
of PCLP Oversight. Under the proposed 
rule, the Bureau may review the Pilot 2 
participant’s process for analyzing the 
risk of loss associated with the Pilot 2 
participant’s outstanding PCLP . 
Debentures (and the underlying PCLP 
loans) and make a determination as to 
whether the process is consistent with 
ALLL Methodologies and 
Documentation and in accord with 
GAAP, AICPA, FFIEC, and SBA Office 
of Lender Oversight guidance/standards. — 
A negative determination could result in 
SBA finding the Pilot 2 participant 
ineligible to participate in Pilot 2 under 
proposed section 120.848(b) or serve as 
a basis for removal under proposed 
section 120.848(h). 


Compliance With Executive Orders 
13132, 12988, and 12866, the 
Regulatory Flexibility Act (5 U.S.C. 
601-612) and the Paperwork Reduction 
Act (44 U.S.C. Ch. 35) 


_This proposed rule would not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, for the 
purposes of Executive Order 13132, 
SBA determines that this final rule has 
no federalism implications warranting 
preparation of a federalism assessment. 
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This proposed rule meets applicable 
standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988, Civil 
Justice Reform, to minimize litigation, 
eliminate ambiguity, and reduce 
burden. The proposed rule does not 
have retroactive or preemptive effect. 

The Office of Management and Budget 
(OMB) has determined that this rule 
constitutes a significant regulatory 
action under Executive Order 12866. 
The statutory amendments to PCLP 
LLRF requirements (Pilot 1 and Pilot 2) 
revise existing PCLP LLRF requirements 
and require SBA to publish regulations 
implementing those amendments. The 
amendments and these regulations are 
intended to: (1) Establish and test 
alternative LLRF concepts that may 
more accurately reflect the potential 
risks and the potential losses inherent in 
the PCLP; (2) Ensure LLRF alternatives 
are well founded by incorporating 
methodologies and standards that 
correspond to the well established 
principles and standards used by 
commercial lenders for ALLL and that 
have been approved by the FFIEC and 
the AICPA; (3) Free up PCLP loss 
reserve capital to enhance PCLP CDC 
operational flexibility and to support 
additional 504 lending as well as other 
local economic development activities; 
and (4) Ensure each LLRF is adequate to 
cover the exposure related to all of the 
outstanding PCLP Debentures of the 
PCLP CDC. 

These objectives are embodied in two- 
year pilot alternative LLRF options 
which are to be examined and 
evaluated. Together with the existing 
LLRF requirements, these pilot 
alternatives represent the most 
reasonable and most viable LLRF 
alternatives, at least until additional 
longer term program performance data 
become available and provide the basis 
for a comprehensive broad-based 
assessment of the PCLP and the 
adequacy of its LLRFs. 

The two pilots are based on 
reasonable, prudent, and well 
established principles and standards, 
many of which have been developed 
and tested over the course of several 
decades by the commercial lending 
industry and have been generally 
accepted and codified by the Federal 
Financial Institutions Examination __ 
Council (FFIEC), whose member Federal 
agencies have various oversight 
responsibilities over the Nation’s 
banking and thrift institutions. 
However, while these pilot concepts are 
based on sound loss reserve principles 
and standards, they are new to SBA and 
the PCLP. Consequently, SBA has little 
empirical data on the concepts and can 
therefore provide only broad and 


general estimates of their costs and 
benefits. Also, while these alternatives 
will generally reduce the amounts that 
PCLP CDCs must retain in their LLRFs, 
it should be noted that neither pilot 
reduces the amount a PCLP CDC must 
reimburse SBA as a result of a default 
under the PCLP, so the pilots’ 
implications for SBA are limited to the 
risk that a PCLP CDC will not have 
adequate LLRFs or other additional 
resources with which to reimburse the 
prescribed amount to SBA. (Pilot 2 
actually increases the amount the PCLP 
CDC must reimburse SBA as a result of 


a loss relating to the PCLP Debentures 


issued and guaranteed during the PCLP 
CDC’s Pilot 2 participation.) Finally, 
while SBA recognizes that prudent 
lending and adequate LLRFs sufficient 
to control program risk are integral to 
the PCLP and its long-term viability, the 
PCLP is, as part of SBA’s 504 Program, 
a zero subsidy loan program. As a result, 
any increased loss rate experienced by 
SBA under PCLP would translate into a 
change to the 504 Program’s subsidy 
model and ultimately the fees paid by 
the borrowers and the lenders 
participating in the program; it is 
extremely unlikely that it would affect 
or increase Federal program subsidies 
because any increased losses are 
expected to be covered by increases in 
program fees only. 

Pilot 1 allows each PCLP CDC to 
reduce its LLRF based on the decreasing 
outstanding balance of its PCLP 
Debentures as opposed to maintaining a 
LLRF equal to one percent of the 
original amount of all of its PCLP 
Debentures. SBA anticipates that most if 
not all of the PCLP CDCs will take 
advantage of this option. Following 
discussions with the CDC industry, SBA 
estimates that the costs incurred by 
PCLP CDCs of adopting Pilot 1 would be 
relatively insignificant, comprising less 
than $1,000 for each PCLP CDC for 
minor modifications to internal control 
systems used to calculate LLRF 
requirements. 

With respect to anticipated benefits of 
Pilot 1 to PCLP CDCs, most (about 95 
percent) of the amortized debentures 
issued under the PCLP are for a term of 
20 years, with the vast majority of the 
initial debenture payments comprised of 
interest payments. Since its inception in 
FY 1997, approximately $1.3 billion in 
debentures have been issued under the 
PCLP, and about $11 million have thus 
aggregated in all PCLP LLRFs. SBA 
estimates that during the 2 years of Pilot 
1, outstanding PCLP Debentures ‘will 
total approximately $1.8 billion, while 
the amounts PCLP CDCs will be 
required to maintain in their LLRFs 
under Pilot 1 will only increase to 


approximately $12 million. Without the 
LLRF changes mandated under Pilot 1, 
SBA estimates that about $16 million 
would have otherwise been required to 
be maintained in the PCLP LLRFs. SBA 
therefore estimates that PCLP CDCs 
would collectively benefit under Pilot 1 
with a reduction in PCLP LLRFs of 
about $4 million. Following discussions 
with PCLP CDCs, the consensus was 

that the freed up $4 million in LLRFs 
would generally be used to expand the 
marketing and delivery of the 504 
Program, to support additional 504 
lending, and to increase the local 
economic develop activities of the CDC. 

With respect to the potential costs and 
risks to SBA of Pilot 1, the $4 million 
reduction in PCLP LLRFs could 
represent a slight increase in the risk to 
SBA that PCLP LLRFs would be 
inadequate to reimburse SBA for 10 
percent of any SBA loss. However, given 
the historical availability of additional 
assets from which PCLP CDGs could , 
reimburse SBA, combined with the 
extremely low PCLP loss rate of .28 
percent for the program (from program 
inception), SBA believes that the 
increased risk of non-reimbursement to 
SBA under Pilot 1 would be 
insignificant. Additionally, SBA 
estimates that its internal costs for 
modifying the calculation of PCLP LLRF 
requirements would be insignificant, 
comprising just a few hours of computer 
programming. 

Pilot 2, which also lasts 2 years, 
allows certain PCLP CDCs to estimate 
the required level of their LLRF funding 
using a risk-based approach. PCLP CDCs 
electing this option must have at least 
$100,000 in their respective LLRFs, and 
they are required to use ALLL 
methodologies and documentation 
approved by the FFIEC and AICPA, 
which must in turn be certified: by a 
qualified independent auditor meeting 
auditor qualification requirements used 
by OTS. 

There currently are fewer than 10 
PCLP CDCs that meet the requirements 
to participate in Pilot 2. Also, because 
Pilot 1 will reduce PCLP LLRF funding 
requirements and other CDC program 
enhancements recently instituted by 
SBA, the SBA believes very few PCLP 
CDCs may elect to participate in Pilot 2 
during its 2-year duration. Additionally, 
the uncertainty about the permanence of 
Pilot 2 and its initial development and 
start up costs may also discourage 
participation. As a result, the aggregate 
costs and benefits of this 2-year pilot to 
the CDC industry are expected to be 
limited. 

Following discussions with industry 
representatives, SBA estimates that the . 
initial costs to a PCLP CDC for 
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developing and instituting Pilot 2’s risk 
based LLRF methodology and reporting 
would be about $8,000. Thereafter, 
annual costs for administering the LLRF 
would depend on the size and 
complexity of the PCLP CDC’s portfolio. 
However, for a portfolio of about 500- 
600 PCLP loans, which SBA judges to be 
an average portfolio size for PCLP CDCs 
that might elect this option, SBA 
estimates that the annual cost would be 
about $75,000. This includes internal 
costs of about $27,000 for periodically 
assigning and/or reassessing the risk 
associated with each PCLP Debenture, 
about $10,000 for management oversight 
and quality control of the risk 
assessment process, about $5,000 for 
portfolio risk management and control, 
about $30,000 annually to be paid to an 
independent auditor for the ALLL 
quarterly audit report, and about $1,000 
for developing and transmitting to SBA 
the PCLP CDC’s required certification 
regarding the adequacy of the LLRF. 

In addition to the costs for developing 
and maintaining the alternative LLRF 
methodology and reporting, 
participating PCLP CDCs, as noted 
above, are required to reimburse SBA 
for 15 percent of any SBA loss relating 
to Debentures issued and guaranteed 
during Pilot 2 participation, as opposed 
to the 10 percent applicable to its other 
PCLP Debentures. With historically low 
loss rates for the PCLP and following 
discussions with the industry, SBA 
estimates that the additional 5 percent 
reimbursement would cost a PCLP CDC 
with a portfolio of 500-600 loans less 
than $5,000 annually. 

With respect to the benefits to a PCLP 
CDG, Pilot 2 and its risk based LLRF 
methodology represents a new concept 
for SBA’s 504 Program. As a result, SBA 
has no empirical data on how much a 
PCLP’s LLRF could be reduced under 
this concept, so estimating the potential 
impact and benefits is difficult. 
However, following discussions with 
the industry, and based on preliminary 
data from simulating the application of 
an ALLL methodology to an existing 
PCLP portfolio of 500-600 504 loans, 
SBA estimates that a PCLP CDC 
participating in Pilot 2 could reduce its 
LLRFs from the existing LLRF 
requirement of about $1.8 million to 
about $500,000 under Pilot 2, thus 
freeing up about $1.3 million from the 
LLRF for that PCLP CDC. Similar to 
Pilot 1, these funds would generally be 
used to expand the marketing and 
delivery of the 504 Program, support 
additional 504 lending, and increase the 
local economic develop activities of the 
CDC. 

With respect to the potential costs and 
risks to SBA of Pilot 2, SBA believes 


that the estimated $1.3 million 
reduction in a typical PCLP’s LLRF 
would only marginally increase the risk 
to SBA that the LLRF would be 
inadequate to cover PCLP CDC 
reimbursement obligations to SBA as 
required under PCLP. SBA is optimistic 
that the certification by an independent 
auditor, which meets the proposed 
requirements and applies AICPA and 
FFIEC standards and methodologies to 
the ALLRF, will help ensure that a LLRF 
calculated pursuant to Pilot 2 would be 
commensurate with the risk inherent in 
the PCLP CDC’s portfolio. Additionally, 
as with Pilot 1, PCLP CDCs have other 
assets with which to reimburse SBA 
which, combined with the extremely 
low PCLP loss rate of .28 percent, will 
further help mitigate the risk that SBA 
will not be reimbursed as required. 
Finally, Pilot 2 is a 2-year pilot and 
participation is expected to be 
extremely limited, further controlling 
the risk of loss to SBA. SBA does not 
foresee any significant additional costs 
to SBA, due to the level of responsibility 
vested with the independent auditor. 

Based on the following analysis, SBA 
certifies that the proposed rule will not 
have a significant economic impact on 
a substantial number of small entities 
under the Regulatory Flexibility Act 
(RFA), 5 U.S.C. 601. SBA has 
determined that CDCs fall under the 
SBA size standard for NAICS 522298, 
All Other Nondepository Credit 
Intermediaries, which establishes $6 
million in average annual receipts as the 
maximum annual receipts for small 
entities. Approximately 5,440 credit 
intermediaries fall under that industry 
classification, about 4,990 of which are 
considered small. SBA’s CDC Program 
currently comprises approximately 270 
CDCs, nearly 30 of which participate in 
PCLP. 

The proposed rule addresses two pilot 
programs. Pilot 1 allows each PCLP CDC 
to reduce its LLRF based on the 
decreasing balance of PCLP Debentures. 
Although all 270 CDCs are eligible to 
participate in the PCLP, SBA estimates 


’ that only the 30 CDCs that currently 


participate in the PCLP will likely take 
advantage of this option. Consequently, 
this rule will not impact a substantial 
number of the small entities. 

Moreover, SBA does not believe that 
the costs associated with Pilot 1 will be 
significant. As noted in the cost benefits 
analysis, SBA estimates that the costs 
associated with Pilot 1 would be less 
than $1,000 for each PCLP CDC, which 
is not a significant cost. SBA believes 
that this cost will be offset by the $4 
million aggregate reduction or a 
$130,000 per PCLP CDC average 
reduction in the LLRF requirements. 


Accordingly, SBA certifies that Pilot 1 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Pilot 2 allows certain qualified PCLP 
CDCs to fund their LLRF using a risk- 
based approach. SBA estimates that less 
than 10 PCLP CDCs currently qualify to 
participate in Pilot 2, and that less than 
five will take advantage of this option 
during its 2-year pilot period. SBA 
therefore concludes that this rule will 
not affect a substantial number of small 
entities. However, as noted above, 
although the annual costs associated 
with the program would be about 
$75,000, the reduction in the LLRFs 
requirements for those few PCLP CDCs 
that do elect to participate could be as 
much as $1.3 million each. Finally, and 
as also noted above, participants in Pilot 
2 would be required to reimburse SBA 
for 15 percent of any SBA loss related 
to a PCLP Debenture issued and 
guaranteed during participation in Pilot 
2; the exposure relating to its other 
PCLP Debentures would remain 10 
percent. With an historical loss rate of 
.28 percent for PCLP, this additional 
reimbursement obligation is not 
expected to be significant. As such, SBA 
certifies that Pilot 2 will not have a 
significant economic impact on a 
substantial number of small entities. 

SBA has determined that the 
proposed rule, which comprises two 
pilot programs, imposes additional 
reporting requirements under the 
Paperwork Reduction Act, 44 U.S.C. Ch. 
35 (PRA), with respect to Pilot 2, but no 
additional recordkeeping requirements 
for Pilot 1. SBA believes that only 5 or 
less PCLP CDCs will participate in Pilot 
2. These participating PCLP CDCs and 
the auditors retained by them would be 
affected by the following information 
collections (as defined under the PRA). 


Auditor’s Credential Information 


Under proposed § 120.848(c), the 
auditors retained by the PCLP CDCs to 
conduct the required Pilot 2 LLRF 
Certification must meet certain 
eligibility requirements established by 
SBA. The auditors and the PCLP CDCs 
must submit to SBA documentation 
regarding the auditors’ credentials and 
qualifications for SBA’s evaluation. We 
think that the total amount of time it 
would take 5 sets of auditors and PCLP 
CDCs to comply with this reporting 
requirement would be 30 hours [(5 
auditors x 5 hours) + (5 PCLP CDCs x 
1 hour)]. This estimated total is not 
annualized because, based on 
discussions with the industry on the 
average duration of relationships 
between CDCs and auditors, we 
anticipate that participants will only 
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respond to this collection one time at 
the beginning of the 2-year pilot 
program. 


PCLP CDCs Application to Participate 
in Pilot 2 


Under proposed § 120.848(b), PCLP 
CDCs must meet certain eligibility 
requirements established by SBA to 
participate in Pilot 2. The PCLP CDC 
must submit a letter to SBA notifying 
the Agency of its interest in and 
qualifications for Pilot 2. We think that 
the total amount of time it would take 
5 PCLP CDCs to comply with this 
reporting requirement would be 20 
hours (5 PCLP CDCs x 4 hours). This 
estimated total is not annualized 
because we anticipate that participants 
will only respond to this collection one 
time at the beginning of the 2-year pilot 
program. 


Pilot 2 LLRF Certification 


PCLP CDCs and their independent 
auditor must submit a Pilot 2 LLRF 
Certification, as defined by the proposed 
regulations, to SBA at the time of the 
PCLP CDC’s application to participate in 
Pilot 2 and every quarter thereafter. SBA 
estimates that it would take each set of 
PCLP CDCs and auditors 380 hours 
annually to comply with this quarterly 
reporting requirement [(180 hours for 
the PCLP CDC) + (200 hours for the 
auditor)]. The total annual hourly 
burden for 5 sets of PCLP CDCs and 
their auditors would be 1900 hours (380 
x5). 


SBA believes that these 3 information 
collections are necessary for SBA to 
satisfy its statutory duty to manage and 
oversee Pilot 2. SBA’s management 
functions, as outlined in Public Law 
108-232 and implemented by the 
proposed rule, are essential to 
reasonably protect Pilot 2 and the 
Agency from the risk of waste, fraud, 
and mismanagement. 


An agency may not conduct or 
sponsor an information collection 
without prior approval from OMB. 
Accordingly, we are submitting the 
proposed information collections to 
OMB for review in accordance with the 
PRA. Comments on the proposed 
information collection should be sent to 
the Office of Management and Budget, 
Office of Information and Regulatory 
Affairs, 725 17th Street NW., 
Washington, DC, 20503, Attention: 
David Rostker, Desk Officer for SBA. 


List of Subjects in 13 CFR Part 120 


Loan programs—business, Small 
businesses, Reporting and 
recordkeeping requirements. 


- For the reasons stated in the 
preamble, SBA proposes to amend 13 
CFR part 120 as follows: 


PART 120—BUSINESS LOANS 


1. The authority citation for part 120 
continues to read as follows: 


Authority: 15 U.S.C. 634(b)(6), and 636(a), 
696(3) and 697(a)(2). 


2. Revise § 120.847 to read as follows: 


§ 120.847 Requirements for the Loan Loss 
Reserve Fund. 

(a)(1) Definitions. The following terms 
have the same meaning where they are 
used in §§ 120.845 through 120.848: 

(i) AA/OLO means SBA’s Associate 
Administrator for the Office of Lender 
Oversight. 

(ii) AICPA means the American 
Institute of Certified Public 
Accountants. 

(iii) ALLL Methodologies and 
Documentation means methodologies 
followed, and supporting 
documentation prepared, by a lending 
institution to determine the amounts of 
the allowance for loan and lease losses 
and the provisions for loan losses for a 
loan portfolio. 

(iv) FFIEC means the Fedefal 
Financial Institutions Examination 
Council. 

(v) GAAP means generally accepted 
accounting principles. 

(vi) LLRF means the loan loss reserve 
funds a PCLP CDC maintains in 
accordance with PCLP requirements to 
secure its loss exposure related to all of 
its outstanding PCLP Debentures. 

(vii) Pilot 1 means the temporary 
program established pursuant to section 
508(c)(6)(B) of the SBIA giving authority 
to a PCLP CDC to withdraw from its 
LLRF, in accordance with the 
procedures set forth in paragraph (g) of 
this section, any amount in excess of 1 
percent of the aggregate outstanding 
balances of all of its outstanding PCLP 
Debentures. 

(viii) Pilot 2 means the temporary 
program established pursuant to section 
508(c)(7) of the SBIA which allows 
certain PCLP CDCs to maintain their 
respective LLRFs in accordance with a 
calculated risk-based approach, the 
terms and conditions of which are set 
forth in § 120.848. 

(ix) Pilot 2 Calendar Quarter means 
any calendar quarter in which a PCLP 


CDC participates in Pilot 2. 


(x) Pilot 2 Independent Auditor means 
an auditor which meets the 
requirements set forth in § 120.848 and 
is providing the auditor services related 
to a PCLP CDC’s LLRF as described in 
that section. 

(xi) Pilot 2 LLRF Certification means 
a certification, which the Executive 


Director of the PCLP CDC and its Pilot 
2 Independent Auditor must sign and 
submit to SBA’s Administrator, with 
copies to the AA/FA and AA/OLO, 
stating: 

(A) The amount the PCLP CDC needs 
to have in its LLRF to protect the 
Federal Government from risk of loss as 
calculated in accordance with Pilot 2 
requirements (accompanied by the 
documentation necessary for SBA to 
assess the basis of the certification); 

(B) That an amount equal to or greater © 
than the amount established in 
accordance with paragraph (a)(1)(xi)(A) 
of this section is in the PCLP CDC’s 
LLRF and shall remain there until 
adjustments are made pursuant to a new 
Pilot 2 LLRF Certification (see 
§ 120.848(f)) or pursuant to 
requirements and procedures applicable 
after a PCLP CDC’s participation in Pilot 
2 ends (see § 120.848(g)); and ; 

(C) That the PCLP CDC has 
established and is utilizing an 
appropriate and effective process for 
analyzing the risk of loss associated 
with its outstanding PCLP Debentures 
(and the underlying PCLP loans) with 
ALLL Methodologies and 
Documentation in accord with AICPA 
guidelines, GAAP, and the FFIEC’s 
Policy. Statement on Allowance for Loan 
and Lease Losses Methodologies and 
Documentation for Banks and Savings 
Institutions dated July 2, 2001, as 
published in 66 FR 35629, July 6, 2001. 

(xii) Pilot 2 Participation Period shall 
mean a full calendar quarter as 
described in § 120.848(e). 

(xiii) SBIA means the Small Business 
Investment Act of 1958, as amended. 

(xiv) Specified Risk Management 
Benchmarks means, for the purposes of 
§ 120.847 and § 120.848, the following — 
rates, as determined by SBA: 

(A) Currency rate; 

(B) Delinquency rate; 

(C) Default rate; 

(D) Liquidation rate; and 

(E) Loss rate. 

(2) General. PCLP CDCs must 
establish and maintain a LLRF (in one 
or multiple accounts) which complies 
with this section. A PCLP CDC must use 
the LLRF or other funds to cover its 
Exposure (as defined in paragraph (b) of 
this section) relating to any loss 
sustained by SBA as a result of a default 
in the payment of principal or interest 
on a Debenture it issued under the PCLP 
(“PCLP Debenture’’). PCLP CDCs must 
coordinate with their Lead SBA Office 
to ensure that the LLRF is properly 
established, that all necessary 
documentation is executed and 
delivered by all parties in a timely 
fashion, and that all required deposits 
are made. 
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(b) PCLP CDC exposure and LLRF 
deposit requirements. A PCLP CDC’s 
“Exposure” is defined as its 
reimbursement obligation to SBA with 
respect to default in the payment of any 
PCLP Debenture. The amount of a PCLP 
CDC’s Exposure is 10 percent of any loss 
(including attorney’s fees; litigation 
costs; and care of collateral, appraisal 
and other liquidation costs and 
expenses) sustained by SBA as a result 
of a default in the payment of principal 
or interest on a PCLP Debenture; 
provided, however, that a PCLP CDC’s 
Exposure is 15 percent for any PCLP 
Debenture issued during a PCLP CDC’s 
participation in Pilot 2. If Pilot 1 and 
Pilot 2 terminate or otherwise cease to 
apply to a PCLP CDC, then, for each 
PCLP Debenture a PCLP CDC issues, it 
must follow the applicable transition 
procedures and timeframes to establish 
and maintain an LLRF equal to one 
percent of the original principal amount 
(the face amount) of the PCLP 
Debenture. The amount the PCLP CDC 
must maintain in the LLRF for each 
PCLP Debenture remains the same even 
as the principal balance of the PCLP 
Debenture is paid down over time. If 
Pilot 2 terminates or ceases to apply to 
a PCLP CDC, but Pilot 1 applies, then 
the PCLP CDC must establish and 
maintain an LLRF equal to one percent 
of the outstanding principal balances of 
its PCLP Debentures. (During Pilot 2 
participation, Pilot 2 participants would 
not be affected by the termination of 
Pilot 1.) A PCLP CDC may not 
participate in Pilot 1 and Pilot 2 at the 
same time. 

(c) Establishing a LLRF. The LLRF 
must be a deposit account (or accounts) 
with a federally insured depository 
institution selected by the PCLP CDC. A 
“deposit account” is a demand, time, 
savings, or passbook account, including 
a certificate of deposit (CD) which is 
either.ncertificated or, if certificated, 
non-transferable. A ‘‘deposit account”’ is 
not an investment account and must not 
contain securities or other investment 
properties. A deposit account may 
contain only cash and CDs credited to 
that account. A PCLP CDC may poo! its 
deposits for multiple PCLP Debentures 
in a single account in one institution. 
The LLRF must be segregated from the 
PCLP CDC’s other operating accounts. 
The PCLP CDC is responsible for all 
fees, costs and expenses incurred in 
connection with establishing, managing 
and maintaining the LLRF, including 
fees associated with transferring funds 
or early withdrawal of CDs, and related 
income tax expenses. 

(d) Creating and perfecting a security 
interest in a LLRF. A PCLP CDC must 
give SBA a first priority, perfected 


security interest in the LLRF to secure 
the PCLP CDC’s obligation to reimburse 
SBA for the PCLP CDC’s Exposure 
under all of its outstanding PCLP 
Debentures. (If a PCLP CDC’s LLRF is 
comprised of multiple deposit accounts, 
it must give SBA this security interest 
with respect to each such account.) The 
PCLP CDC must grant to SBA the 
security interest in the LLRF pursuant to 
a security agreement between the PCLP 
CDC and SBA, and a control agreement 
between the PCLP CDC, SBA, and the 
applicable depository institution. The 
control agreement must include 
provisions requiring the depository 
institution to follow SBA instructions 
regarding withdrawal from the account 
without a requirement for obtaining 
further consent from the PCLP CDC, and 
must restrict the PCLP CDC’s ability to 
make withdrawals from the account 
without SBA consent. When 
establishing the LLRF, a PCLP CDC 
must coordinate with its Lead SBA 
Office to execute and deliver the 
required documentation. The PCLP CDC 
must provide to the Lead SBA Office a 
fully executed original of the security 
and control agreements. All documents 
must be satisfactory to SBA in both form 
and substance. 

(e)(1) Schedule for contributions to a 
LLRF. The PCLP CDC must contribute to 
the LLRF the required deposits for each 
PCLP Debenture in accordance with the 
following schedule: 

(i) At least 50 percent of the required 
deposits to the LLRF on or about the 
date that it issues the PCLP Debenture. 

(ii) At least an additional 25 percent 
of the required deposits to the LLRF no 
later than one year after it issues the 
PCLP Debenture. 

(iii) Any remainder of the required 
deposits to the LLRF no later than two 
years after it issues the PCLP Debenture. 

(2) This paragraph (e) does not apply 


~ to a PCLP CDC while it is participating 


in Pilot 2 or following the LLRF 
transition procedures applicable to a 
PCLP CDC after participating in Pilot 2. 

(f) LLRF reporting requirements. Each 
PCLP CDC must periodically report to 
SBA the amount in the LLRF in a form 
that will readily facilitate reconciliation 
of the amount maintained in the LLRF 
with the amount required to meet a 
PCLP CDC’s Exposure for its entire 
portfolio of PCLP Debentures. (For Pilot 
2 participants, the applicable amount 
will be the amount set forth in the last 
Pilot 2 LLRF Certification submitted by 
the participant to SBA in accordance 
with Pilot 2 requirements.) 

(g) Withdrawal of excess funds. 
Interest and other funds in the LLRF 
that exceed the required minimums as 
set forth in paragraph (b) of this section, 


within the time frames set forth in 
paragraph (e) of this section, accrue to 
the benefit of the PCLP CDC. PCLP 
CDCs are authorized to withdraw excess 
funds, including interest, from its LLRF 
if such funds exceed the required 
minimums set forth in paragraph (b) of 
this section. In addition, prior to the 
expiration of Pilot 1, a Pilot 1 
participant may withdraw amounts from 
its LLRF as permitted under Pilot 1. The 
PCLP CDC must forward requests for 
withdrawals to the Lead SBA Office, 
which will verify the existence and 
amount of excess funds and notify the 
financial institution to transfer the 
excess funds to the PCLP CDC. A Pilot 

2 participant may make withdrawals 
from its LLRF in accordance with Pilot 
2 rules. 

(h) Determining SBA loss. When a 
PCLP CDC has concluded the 
liquidation of a defaulted 504 loan made 
with the proceeds of a PCLP Debenture 
and has submitted a liquidation wrap- 
up report to SBA, or when SBA 
otherwise determines that the PCLP 
CDC has exhausted ali reasonable 
collection efforts with respect to that 
504 loan, SBA will determine the 
amount of the loss to SBA. SBA will 
notify the PCLP CDC of the amount of 
its reimbursement obligation to SBA (if 
any) and will explain how SBA 
calculated the loss. 

(1) If the PCLP CDC agrees with SBA’s . 
calculations of the loss, it must 
reimburse SBA an amount equal to its 
Exposure no later than 30 days after 
SBA’s notification to the PCLP CDC of 
the CDC’s reimbursement obligation. 

(2) If the PCLP CDC disputes SBA’s 
calculations, it must reimburse SBA for 
the amount of the PCLP CDC’s Exposure 
that is not in dispute no later than 30 
days after SBA’s notification to the 
PCLP CDC of the CDC’s reimbursement 
obligation. No later than 30 days after 
SBA’s notification, the PCLP CDC may 
submit to the AA/FA or his or her 
delegate a written appeal of any 
disagreement regarding the calculation 
of SBA’s loss. The PCLP CDC must 
include with that appeal an explanation 
of its reasons for the disagreement. 
Upon the AA/FA’s final decision as to 
the disputed amount of the loss, the 
PCLP CDC must promptly reimburse 
SBA the amount of the PCLP CDC’s 
Exposure. 

(i) Reimbursing SBA for loss. A PCLP 
CDC may use funds in the LLRF or other 
funds to reimburse SBA for the PCLP 
CDC’s Exposure on a defaulted PCLP 
Debenture. If a PCLP CDC does not 
satisfy the entire reimbursement 
obligation within 30 days after SBA’s 
notification to the PCLP CDC of its 
reimbursement obligation, then SBA 
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may cause funds in the LLRF to be 
transferred to SBA in order to cover the 
PCLP CDC’s Exposure, unless the PCLP 
CDC has filed an appeal under 
paragraph (h)(2) of this section. If the 
PCLP CDC has filed such an appeal, 
SBA may cause such a transfer of funds 
to SBA 30 days after, and in accordance 
with, the AA/FA’s or his or her 
delegate’s decision. If the LLRF does not 
contain sufficient funds to reimburse 
SBA for any unpaid Exposure with 
respect to any PCLP Debenture, the 
PCLP CDC must pay SBA the difference 
within 30 days after demand for 
payment by SBA. 

j) Insufficient funding of LLRF. A 
PCLP CDC must diligently monitor the 
LLRF to ensure that it contains 
sufficient funds to cover its Exposure for 
its entire portfolio of PCLP Debentures. 
If, at any time, the LLRF does not 
contain sufficient funds, the PCLP CDC 
must, within 30 days of the earlier of the 
date it becomes aware of this deficiency 
or the date it receives notification from 
SBA of this deficiency, make additional 
contributions to the LLRF to make up 
this difference. For Pilot 2 deficiencies, 
notification will be made by the Bureau 
of PCLP Oversight. The Bureau will so 
notify Pilot 2 participants if it 
determines that: 

(1) The Pilot 2 Independent Auditor 
failed to calculate the portfolio risk and 
reserve amount using ALLL 
Methodologies and Documentation in 
accord with GAAP, AICPA, SBA Office 
of Lender Oversight, and FFIEC. 
guidance/standards; and 

(2) The LLRF is insufficient to protect 
the Federal Government from loss due 
to inadequate LLRF. The notification 
will state the LLRF amount that SBA 
has determined to be sufficient to 
protect the Federal Government from 
loss due to inadequate LLRF. 


§ 120.848 [Redesignated] 
3. Redesignate § 120.848 as § 120.849. 
4. Add a new § 120.848 to read as 
follows: 


§ 120.848 Pilot 2. 

(a) General. A PCLP CDC participating 
in Pilot 2 must establish and maintain 
a LLRF (in one or multiple accounts) 
which complies with this section and 
the sections of § 120.847 not otherwise 
expressly noted as inapplicable to Pilot 
2 participants. Pilot 2 participants must 
reimburse the SBA for 10 percent of any 
loss sustained by SBA as a result of a 
default in payment of principal or 
interest on a PCLP Debenture; provided 
however, such participant must 
reimburse SBA for 15 percent of any 
such loss if the PCLP Debenture was 
issued during the PCLP CDC’s 


participation in Pilot 2. 


‘Notwithstanding any of the provisions 


of this section, a PCLP CDC may not 
participate in Pilot 2 after Pilot 2 
terminates. 

tb) Eligibility. A PCLP CDC is eligible 
to participate in Pilot 2 if SBA 
determines that the PCLP CDC: 

(1) Has a LLRF containing at least 
$100,000; 

(2) Has established and is utilizing an 
appropriate and effective process for 
analyzing the risk of loss associated 
with its outstanding PCLP Debentures 
(and the underlying PCLP loans) with 
ALLL Methodologies and 
Documentation in accord with AICPA 
guidelines, GAAP, SBA’s Office of 
Lender Oversight guidance, and the 
FFIEC’s Policy Statement on Allowance 
for Loan and Lease Losses 
Methodologies and Documentation for 
Banks and Savings Institutions dated 
July 2, 2001, as published in 66 FR 
35629, July 6, 2001; 

(3) Has retained an independent 
auditor that meets the requirements set 
forth in paragraph (c) of this section; 
and 

(4) Has met or exceeded 4 or more of 
the Specified Risk Management 
Benchmarks as of the most recent 
assessment by SBA or SBA has issued 


_ a waiver for good cause with respect to 


the requirement of this clause. 

(c) Independent auditor requirements. 
In order to be eligible to participate in 
Pilot 2, the Bureau of PCLP Oversight 
must determine based on the 
documentation provided that the 
auditor: 

(1) Is compensated by the PCLP CDC; 

(2) Is an independent public 
accountant who: 

(i) Is registered or licensed to practice 
as a public accountant, and is in good 
standing, under the laws of the state or 
other political subdivision of the United 
States in which the PCLP CDC’s 
principal office is located, 

(ii) Agrees in an engagement letter 
with the PCLP CDC to provide SBA with 
access to and copies of any work papers, 
policies, and procedures relating to the 
services performed, 

(iii) Is in compliance with the AICPA 
Code of Professional Conduct, 

(iv) Meets the independence 
requirements and interpretations of the 
Securities and Exchange Commission 
and its staff, and 

(v) Has received, or is enrolled in, a 
peer review program that meets AICPA 
industry guidelines and standards; 

(3) Has substantial experience 
calculating portfolio risk and reserve 
amounts using ALLL Methodologies and 
Documentation in accord with AICPA 


and FFIEC guidance and standards and 
GAAP; 

(4) Has experience evaluating 
portfolios comparable to PCLP 504 
Debenture Portfolios; and 

(5) Is otherwise acceptable to SBA. (A 
Pilot 2 participant which changes 
auditors during a Pilot 2 Calendar 
Quarter must provide the reasons for the 
change to the AA/OLO within 30 days 
of the:change.) 

(d) Pilot 2 election procedures. A 
PCLP CDC may elect to participate in 
Pilot 2 by notifying the AA/FA and AA/ 
OLO in writing; such notification, 
which must be received by SBA no less 
than 10 days and no more than 45 days 
prior to any Pilot 2 participation period 
for which an election is made, must 
include: 

(1) Clear and complete documentation 
that the PCLP CDC meets the 
requirements set forth in paragraph (b) 
of this section; 

(2) Clear and complete documentation 
that the PCLP CDC’s auditor meets the 
requirements set forth in paragraph (c) 
of this section; and 

(3) A Pilot 2 LLRF Certification. 

(e)(1) Pilot 2 participation periods. 
Following receipt of written 
confirmation from SBA by the PCLP 
CDC that it provided the documentation 
required in paragraph (d) of this section, 
the PCLP CDC’s Pilot 2 participation 
period will be the next full calendar 
quarter and any following calendar 
quarter for which a timely election has 
been made in accordance with 
paragraph (d) of this section. For 
purposes of this section, full calendar 
quarters shall mean: 

(i) The period which begins on 
January 1 and ends on March 31 of each 


ear; 
; (ii) The period which begins on April 
1 and ends on June 30 of each year; 

(iii) The period which begins on July 
1 and ends on September 30 of each 
year; and 

(iv) The period which begins on 
October 1 and ends on December 31 of 
each year. 

(2) Under no circumstances may a 
PCLP CDC participate in Pilot 2 after if 
it has been statutorily terminated. 

(f) (1) Pilot 2 LLRF contribution 
requirements. A Pilot 2 participant must 
maintain a LLRF in an amount sufficient 
to cover its Exposure as determined by 
its Pilot 2 Independent Auditor in 
accordance with this section and as set 
forth in the most recent Pilot 2 LLRF 
Certification; provided, however, that 
under no circumstances can the LLRF 
contain less than $100,000. 

(2) Pilot 2 LLRF certifications. Pilot 2 


-LLRF Certifications may be made in 


accordance with Pilot 2 election 
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procedures set forth in paragraph (d) of 
this section; a Pilot 2 participant must 
increase the amount of its LLRF, and 
may reduce the amount of its LLRF, as 
appropriate in order to adjust its LLRF 
to accord with the most recent Pilot 2 
LLRF Certification. 

(g) Recontribution requirements after 
Pilot 2 participation. When a PCLP CDC 
does not participate in Pilot 2 ina 
calendar quarter following Pilot 2 
participation, it must adjust the amount 
of its LLRF to equai 1 percent of the sum 
of outstanding balances of its PCLP 
Debentures either within 45 days after 
its Pilot 2 participation or in accordance 
with a recontribution schedule 
submitted by the PCLP CDC and 
approved by SBA. A recontribution 
schedule must be submitted to SBA in 
writing within 30 days after the end of 
a PCLP CDC’s Pilot 2 participation and 
contain documentation necessary to 
show that the schedule would 
sufficiently cover its Exposure. SBA 
may disapprove of a recontribution 
schedule if, in SBA’s judgment, the 
schedule would not cover the PCLP 
CDC’s Exposure. In that event, SBA will 
revise the recontribution schedule as 
SBA determines is necessary to cover 
the PCLP CDC’s Exposure (SBA- ~ 
determined recontribution schedule). 
SBA may also require the PCLP CDC to 
follow an SBA-determined 
recontribution schedule if the PCLP 
CDC does not submit one within the 30- 
day time frame. An SBA-determined 
recontribution schedule will be a final 
agency determination. 

(h) Failure by participant to meet Pilot 
2 requirements. SBA shall have the 
authority to remove a Pilot 2 participant 
from Pilot 2 if the participant fails to 
meet one or more Pilot 2 requirements 
stated in § 120.848. In that event, SBA 
may, among other corrective actions it 
deems necessary to cause the PCLP 
CDC’s LLRF to cover the PCLP CDC’s 
Exposure adequately, direct a Pilot 2 
participant to follow an SBA- 
determined recontribution schedule for 
its LLRF. 

(1) Bureau of PCLP Oversight. (i) 
Establishment. There is hereby 
established in the Small Business 
Administration a bureau to be known as 
the Bureau of PCLP Oversight to carry 
out such functions as the Administrator - 
may from time to time designate or 
delegate to the Bureau of PCLP 
Oversight (including those described in 
paragraph (h)(1)(ii) of this section). 

(ii) Pilot 2. The Bureau may review 
the Pilot 2 participant’s process for 
analyzing the risk of loss associated 
with its portfolio of PCLP loans or for 
grading each PCLP loan made by the 
pilot 2 participant and make a 


determination as to whether the process 
is consistent with ALLL Methodologies 
and Documentation and in accord with 
GAAP, AICPA, SBA Office of Lender 
Oversight and FFIEC guidance/ 
standards. A negative determination 
may result in SBA finding the Pilot 2 
participant ineligible to participate in 
Pilot 2 under § 120.848(b). It may also 
serve as a basis for program removal 
under § 120.848(h). 

(2) [Reserved]. 

Dated: February 3, 2006. 
Hector V. Barreto, 
Administrator. 
[FR Doc. E6—8039 Filed 5-25-06; 8:45 am] 
BILLING CODE 8025-01-P 


DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 2002-NM-12-AD] 
RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 737-300, —400, —500, —600, —700, 
-700C, -800, and —-900, and 747-400 
Series Airplanes; and Model 757, 767, 
and 777 Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Supplemental notice of 
proposed rulemaking; reopening of 
comment period. 


SUMMARY: This document revises an 
earlier proposed airworthiness directive 
(AD), applicable to certain Boeing 


‘Model 737-300, —400, —500, —600, —700, 


—700C, -800, and —900, and 747-400 
series airplanes; and Model 757, 767, 
and 777 airplanes. The original NPRM 
would have required modifying the 
static inverter by relocating resistor 
R170 of the static inverter bridge 
assembly. This new action revises the 
original NPRM by adding a new 
requirement for modifying the static 
inverter by replacing resistor R170 with 
a new resistor and relocating the new 
resistor. The actions proposed by this 
supplemental NPRM are intended to 
prevent a standby static inverter from 
overheating, which could result in 
smoke in the flight deck and cabin and 
loss of the electrical standby power 
system. This action is intended to 
address the identified unsafe condition. 
DATES: Comments must be received by 
June 20, 2006. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 


Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 2002—NM-— 
12—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227-1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm- 
nprmcomment@faa.gov. Comments sent 
via fax or the Internet must contain. 
“Docket No. 2002—NM-12-—AD” in the 
subject line and need not be submitted — 
in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 or 
2000 or ASCII text. 

The service information referenced in 


- the proposed rule may be obtained from 


Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124-2207. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Binh V. Tran, Aerospace Engineer, 
Systems and Equipment Branch, ANM- 
130S, FAA, Seattle Aircraft Certification - 
Office, 1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 917-6485; fax (425) 917-6590. © 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this action may be changed in light 
of the comments received. 

Submit comments using the following 
format: 

¢ Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues. 

e For each issue, state what specific 
change to the proposed AD is being 
requested. 

e Include justification (e.g., reasons or 
data) for each request. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 


4 
| 
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and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report . 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this action 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 2002—NM-12-AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


’ Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 


2002—NM-12-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

A proposal to amend part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) with a notice of proposed 
rulemaking (NPRM) to add an AD (the 
“original NPRM”), applicable to certain 
Boeing Model 737-300, —400, —500, 
—600, —700, —700C, -800, and —900; 
747-400; 757; 767; and 777 series _ 
airplanes. The original NPRM was 
published in the Federal Register on 
May 17, 2002 (67 FR 35057). The 
original NPRM would have required 
modifying the static inverter by 
relocating resistor R170 of the static 
inverter bridge assembly. The original 
NPRM was prompted by reports that 
static inverters had overheated on 
several Boeing airplanes. That 


condition, if not corrected, could result 
in smoke in the flight deck and cabin 
and loss of the electrical standby power 
system. 


Actions Since Issuance of Previous 
Proposal 


Since the issuance of the original 
NPRM, recent in-service experience has 
shown that simply relocating the carbon 
composition-style resistor, which was 
installed in production until late 1999, 


_ did not prevent the overheat condition. 


Further evaluation of the carbon resistor 
has shown a failure mode that can cause 
the resistor to ignite, involving adjacent 

capacitors as well. 


Explanation of New Service 
Information 


Boeing has released the following 
service bulletins: 


Boeing service bulletin/revision level/date 


Airplane model/series 


737-24-1165, Revision 1, dated October 20, 2005 
| 737-24A1166, Revision 1, dated October 20, 2005 


747-24-2254, dated July 21, 2005 
757-24—-0110, dated April 28, 2005 
757-24-0111, dated April 28, 2005 
767-24—0160, dated June 30, 2005 . 
767-24-0161, dated June 30, 2005 
777-24-0095, dated June 30, 2005 


737-600, -700, -700C, -800, 


-900. 


737-300, —400, —500. 
747-400, —400D, —400F. 


757-200, —-200CB, —200PF. 


757-300. 


767-200, —300, —300F. 


767—400ER. 


777-200, -300, —300ER. 


The modification includes inspecting 
to verify whether the part number of the 
affected static inverter is identified in 
the applicable service bulletin, 
removing any affected resistor R170 
from the logic control card assembly 
and replacing it with a new resistor, and 
relocating the new resistor to the solder 
side of the printed circuit board. 


The service bulletins refer. to Avionic 
Instruments Inc. Service Bulletin 1— 
Revision A, 
dated June 22, 2005, as an additional 
source of service information for , 
modifying the static inverter. The 
modification includes removing resistor 
R170 from the logic control card 
assembly, replacing it with a new 
resistor and relocating the new resistor 
to the solder side of the printed circuit 
board, and installing a Nomex pad on 
the opposing bracket support plate to 
avoid contact between the resistor body 
and the support bracket. 


Comments on Original NPRM 


Due consideration has been given to - 
the comments received in response to 
the original NPRM. 


Request To Change Static Inverter Part 
Number (P/N) Instead of Mod Letter | 


Condor Airlines, British Airways 
(BA), and the Air Transport Association 
(ATA), request that the static inverter’s 
p/n instead of the mod letter be 
changed. They indicate that the 
inventory control systems track parts 
only by part numbers. 

We acknowledge and agree with the 
comments provided. The Avionic 
Instruments Inc. Service Bulletin 1- 
002—0102-—1000—24-—24 (specified in the 
original NPRM) has been superseded by 
Service Bulletin 1-002—0102—1000-24- 
28, Revision A, to incorporate the part 
number changes as stated above., We 
have made no change to the 
supplemental NPRM in this regard. 


Request for Clarification of Table 1 


Condor Airlines, BA, and the ATA 
also request clarification of which 
listing is correct: Table 1 of the NPRM 
or the Boeing service letters. They point 
out that Table 1 of the NPRM is different 
from the parts listing contained in the 
Boeing service letter. 

We agree that Table 1 of the original 
NPRM, as published, is misleading. 
Boeing service letters have been 
superseded by the Boeing service 
bulletins identified in the above section 


titled ‘Explanation of New Service 
Information.” This supplemental NPRM 
is now based on those service bulletins. 
Hence, Table 1 of the original NPRM has 
been revised in this supplemental 
NPRM. 


Request for Component AD 


Aloha Airlines states that the original 
NPRM does not specify serial numbers, 
and this should be a component AD. 
Aloha Airlines did not provide any 
justification for the request. 

We disagree because this 
supplemental NPRM is based on the 
Boeing service bulletins and the Avionic 
Instruments Inc. service bulletin 
specified in the “Explanation of 
Relevant Service Information”’ section. 
Therefore, we have chosen an airplane-- 
specific AD rather than a component AD 
as the appropriate method to correct the 
problem. We have made no change to 
the supplemental NPRM in this regard. 


Request To Withdraw AD or Extend 
Compliance Time 


Northwest Airlines (NWA) requests 
that the original NPRM be withdrawn, 
or at a minimum, that the compliance 
time be extended to 4 years. NWA siates 
that the root cause of the resistor’s 
overheat condition may not be 
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accurately addressed. NWA also states 
that the manufacturer was concerned 

_that more recent evidence indicates that 
a liquid substance may have leaked onto 
the resistor and contributed to the R170 
resistor overheating condition. NWA 
requests that the overheating condition 
of R170 resistor be confirmed to 
determine if the cause of the excessive 
overheat condition is due to a liquid 
spill/leak. 

Southwest Airlines (SWA),*BA, the 
ATA, on behalf of its member, American 
Airlines (AA), and Boeing also request 
that the compliance time be extended 
from 18 months to a range between 24 
and 48 months. Boeing requests 42 
months. The commenters indicate that 
this is necessary due to the 
manufacturer’s capacity and the volume 
of components requiring modification. 

We partially agree. We disagree that 
the original NPRM should be withdrawn 
because we have received no 
information or evidence to indicate that 
a liquid substance may have leaked onto 
the R170 resistor and contributed to the 
overheating condition. We agree that the 
compliance time may be extended. We 
have determined that the compliance 
time may be extended from 18 to 42 
months. We consider a 42-month 
compliance time will provide an 
acceptable level of safety, yet will allow 
operators sufficient time to process 
unmodified static inverters through the 
manufacturer’s modification program 
without undue disruption of airline 
operation. We have changed paragraph 
(a) of this supplemental NPRM 
accordingly. 


Request for Clarification of Part 
Number 


NWA requests clarification of whether 
P/N 1-001-—0102-—0265 requires the 
resistor modification. NWA indicates 
that, per the manufacturer, this part also 
requires the resistor modification. ~ 

We do not agree. The number 1-001-— 
0102-0265 is not a P/N and therefore is 
not identified in the applicability table. 
However, this supplemental NPRM 
overrides the original NPRM based on 
the service information. The affected 
static inverter part numbers are now 
listed in those service bulletins. We 
have made no change to the 

supplemental NPRM in this regard. 


Request To Use Unmodified Spares 


SWA and Boeing request that 
operators be allowed to use unmodified 
spares during the modification period. 
The commenters note the volume of 


units requiring modification versus the 
repair capabilities of the manufacturer. 

We agree that unmodified spares may 
be used during the modification period. 
Therefore, we have not included 
paragraph (b) of the original NPRM in 
this supplemental NPRM, and we have 
reidentified subsequent paragraphs 
accordingly. 


Request for Clarification of FAA- 
Approved Service Letters 


Boeing points out that under 
“Explanation of Relevant Service 
Information,” the original NPRM reads 
as follows: ‘“The FAA has reviewed and 
approved Boeing Service Letters 737— 
SL-24—165, 747—SL—24-058 * * *” and 
requests to verify whether the FAA 
approved those Boeing service letters. 
Boeing indicated that the FAA typically 
does not approve Boeing service letters, 
and Boeing has not been able to locate 
any such approval. 

We agree. We typically do not 
approve service letters; however, that 
statement was inadvertently included in 
the original NPRM. That section is not 
restated in the supplemental NPRM; 
therefore, we have made no change in 
this regard. 


Request To Change Cost Impact Section 


NWA and Avionic Instruments Inc. 
request that the original NPRM be 
revised to identify the recertification 
cost. The manufacturer has informed the 
commenters that they will be 
responsible for recertification and 
freight charges for returned units. 

The ATA points out that the NPRM 
preamble states that ‘‘warranty remedies 
are available for the cost of modified 
replacement parts and labor associated 
with accomplishing the action specified 
by the original NPRM. Therefore, the 
economic cost impact of the original 
NPRM on U.S. operators may be 
minimal.’ The ATA requests that the 
original NPRM be revised to address 
cases where warranty remedies are not 
available. The ATA indicates that the 
removal and replacement of the inverter 
will require 2 elapsed hours per 
airplane, and the proposed modification 
will require 6 work hours per inverter. 

We agree that the cost section of the 
supplemental NPRM should be changed 
to incorporate cases where warranty 
remedies are not available. 
Additionally, the cost information 
specified in the original NPRM 
contained warranty information that is 
no longer used in ADs. Therefore, the 
cost information, below, has been 


revised to remove the warranty 
information. 


Explanation of Change to Costs of 
Compliance 


After the original NPRM was issued, 
we reviewed the figures we have used 
over the past several years to calculate 
AD costs to operators. To account for 
various inflationary costs in the airline | 
industry, we find it necessary to 
increase the labor rate used in these 
calculations from $65 per work hour to 
$80 per work hour. The cost impact 
information, below, reflects this 
increase in the specified hourly labor 
rate. 


Explanation of Change to Applicability 


We have revised the applicability of 
the original NPRM to identify model 
designations as published in the most 
recent type certificate data sheet for the 
affected models. 


Clarification of Alternative Method of 
Compliance (AMOC) Paragraph 


We have revised the “Alternative 
Methods of Compliance (AMOCs)”’ 
paragraph in this AD to clarify the 
appropriate procedure for notifying the 
principal inspector before using any 
approved AMOC on any airplane to 
which the AMOC applies. 


Conclusion 


Since a certain change expands the 
scope of the originally proposed rule, 
we have determined that it is necessary 
to reopen the comment period to 
provide additional opportunity for 
public comment. 


Changes to 14 CFR Part 39/Effect on the 
Proposed AD 


On July 10, 2002, the FAA issued a 
new version of 14 CFR part 39 (67 FR 
47997, July 22, 2002), which governs the 
FAA’s airworthiness directives system. 
The regulation now includes material 
that relates to altered products, special 
flight permits, and alternative methods 
of compliance (AMOCs). These changes 
are reflected in this supplemental 
NPRM. 


Cost Impact 


There are approximately 3,832 
airplanes of the affected design in the 
worldwide fleet. We estimate that 1,882 
airplanes of U.S. registry would be 
affected by this supplemental NPRM. 
The following table provides the 
estimated costs for U.S. operators to 
comply with this supplemental NPRM. 


| 
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ESTIMATED Costs , 


Number of 
Action Work hours Parts Cost per airplane Fleet cost 
Modification ....... Up to 2 hours, depending on air- $80 $0 | Between $80 1,882 | Up to $301,120. 
plane configuration. and $160. : 


The cost impact figures discussed in 
ADs are based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements, and that no 
operator would accomplish those 
actions in the future if the supplemental 
NPRM were not adopted. The cost 
impact figures discussed in AD 
rulemaking actions represent only the 
time necessary to perform the specific 
actions actually required by the AD. 
These figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 


the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Impact 


The regulations proposed herein 
would not have a substantial direct 
effect on the States, on the relationship 
between the National Government and. 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, - 
it is determined that this proposal 
would not have federalism implications 
under Executive Order 13132. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule’ under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 


TABLE 1.—APPLICABILITY 


contacting the Rules Docket at the 
’ location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

Boeing: Docket 2002—NM-12-AD. 

Applicability: This AD applies to the 
following airplanes, certificated in any 
category, as identified in the applicable 


service bulletin specified in Table 1 of this 
AD: 


Airplane model/series 


Boeing service bulletin/revision level/date 


737-600, —700, —700C, —800, —900 


737-300, —400, -500 


747-400, —400D, —400F 


757-200, —200CB, —200PF .. 


767-200, —300, -300F 


767—400ER 


777-200, -300, -300ER 


737-—24—1165, Revision 1, dated October 20, 2005. 
737-24A1166, Revision 1, dated October 20, 2005. 
747-24-2254, dated July 21, 2005. 

757-24-0110, dated April 28, 2005. 

757-24-0111, dated April 28, 2005. 

767-24—-0160, dated June 30, 2005. 

767-24-0161, dated June 30, 2005. 

777-24-0095, dated June 30, 2005. 


Compliance: Required as indicated, unless 
‘accomplished previously. 

To prevent a standby static inverter from 
overheating, which could result in smoke in 
the flight deck and cabin and loss of the 
electrical standby power system, accomplish 
the following: 


Modification 
(a) Within 42 months after the effective 


date ofthis AD: Modify the static inverter by 
removing resistor R170 from the logic control 


card assembly and replacing it with a new 
resistor, and relocating the new resistor to the 
solder side of the printed circuit board, in 
accordance with the Accomplishment 
Instructions of the applicable service bulletin 
specified in Table 1 of this AD. 

Note 1: The Boeing service bulletins 
specified in Table 1 of this AD refer to 
Avionic Instruments Inc. Service Bulletin 1-— 
002-—0102-1000-24—28, Revision A, dated 
June 22, 2005, as an additional source of 


service information for the modification 
required by paragraph (a) of this AD. 


Alternative Methods of Compliance e 


(b)(1) An alternative method of compliance 
or adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA. 
Operators shall submit their requests through 


an appropriate FAA Principal Maintenance 
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Inspector, who may add comments and then 
send it to the Manager, Seattle ACO. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 
airplane to which the AMOC applies, notify 
the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 


Issued in Renton, Washington, on May 15, 
2006. 
Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. E6—8115 Filed 5-25-06; 8x45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
{Docket No. 2004—NM-36-AD] 
RIN 2120-AA64 


Airworthiness Directives; Empresa 
Brasileira de Aeronautica S.A. 
(EMBRAER) Model EMB-135BJ and 
EMB-145XR Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Supplemental notice of 
proposed rulemaking; reopening of 
comment period. 


SUMMARY: This document revises an 
earlier supplemental notice of proposed 
rulemaking (NPRM), applicable to 
certain Empresa Brasileira de 
Aeronautica S.A. (EMBRAER) Model 
EMB-135BJ and Model EMB-145XR 
airplanes, The first supplemental NPRM 
would have required, for all airplanes, 
installation of an additional indication 
device to the clear-ice indication 
system. For certain airplanes, the first 
supplemental NPRM would also have 
required replacing the existing clear-ice 
indication lamp with a new, improved 
lamp. For certain other airplanes, the 
first supplemental NPRM would also 
have required modifying certain 
electrical connections to add an 
indication device to the clear-ice 
indication. system; removing a certain 
placard; and re-activating the clear-ice 
additional indicator lamp. This new 
action revises the first supplemental 
NPRM by adding airplanes to the 
applicability. The actions specified by 
this new proposed supplemental NPRM 
are intended to prevent undetected 
build-up of clear ice on the wing 
surfaces, which could lead to reduced 
controllability of the airplane. This 
action is intended to address the 
identified unsafe condition. 


DATES: Comments must be received by 
June 20, 2006. 


ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 2004—NM- 
36—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227-1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm- 


_nprmcomment@faa.gov. Comments sent 


via fax or the Internet must contain 
“Docket No. 2004-NM-36-—AD” in the 
subject line and need not be submitted 
in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 or 
2000 or ASCII text. 

The service information referenced in 
the proposed rule may.be obtained from 
Empresa Brasileira de Aeronautica S.A. 
(EMBRAER), P.O. Box 343—CEP 12.225, 
Sao Jose dos Campos-SP, Brazil. This 
information may be examined at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Todd Thompson, Aerospace Engineer, 
International Branch, ANM—116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-1175; 
fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this action may be changed in light 
of the comments received. 

Submit comments using the following 
format: 

e Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a- 
request to change the service bulletin 
reference as two separate issues. 

e For each issue, state what specific 
change to the proposed AD is being 
requested. 


e Include justification (e.g., reasons or 
data) for each request. 


Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 


Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this action 


‘must submit a self-addressed, stamped 


postcard on which the following 
statement is made: ““Comments to 
Docket Number 2004-NM-36—AD.”’ The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
2004—NM-—36-—AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 


Discussion 


A proposal to amend part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) to add an airworthiness 
directive (AD), applicable to certain 
Empresa Brasileira de Aeronautica S.A. 
(EMBRAER) Model EMB-135BJ and 
Model EMB-145XR series airplanes, 
was published as a supplemental notice 
of proposed rulemaking (NPRM) (“the 
first supplemental NPRM”’) in the 
Federal Register on June 22, 2005 (70 
FR 36081). That first supplemental 
NPRM would have required installation 
of an additional indication device to the 
clear-ice indication system. For certain 
airplanes that first supplemental NPRM 


would also have required replacing the 


existing clear-ice indication lamp with a 
new, improved lamp. For certain other 
airplanes, that first supplemental NPRM 
would also have required modifying 
certain electrical connections to add an 
indication device to the clear-ice 
indication system; removing a certain 
placard; and re-activating the clear-ice 
additional indicator lamp. That first 
supplemental NPRM was prompted by 
new revisions of service information 
that expanded the.scope of the 
originally proposed rule. We issued the 
first supplemental NPRM to prevent 
undetected build-up of clear ice on the 
wing surfaces, which could lead to 
reduced controllability of the airplane. 
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Actions Since Issuance of First 
Supplemental NPRM 


EMBRAER has issued new service 
information, which adds airplanes to 
the applicability. We have reviewed 
EMBRAER Service Bulletin 145—30- 
0035, Revision 03, dated March 8, 2005, 
and have revised this second 
supplemental NPRM to refer to this new 
service information. 

In addition, due consideration has 
been given to the comments received in 
response to the first supplemental 
NPRM: 


Request To Revise Credit Paragraph 


EMBRAER requests that we revise 
paragraph (c) of the first supplemental 
NPRM to remove references to 
EMBRAER Service Bulletin 145-30- 
0035; dated July 16, 2003, and Revision 
01, dated September 2, 2003; and to 
EMBRAER Service Bulletin 145LEG— 
30-0002, dated September 2, 2004. 
EMBRARR states that it was notified of 
technical problems that operators 
experienced while accomplishing these 
service bulletins. These technical issues 
could lead to the system not operating 
as predicted. EMBRAER suggests that 
we revise paragraph (c) of the first 
supplemental NPRM to allow credit 
only for the accomplishment of 
EMBRAER Service Bulletin 145—30- 
0035, Revision 02, dated January 6, 
2005. 

We agree with EMBRAER for the 
reasons stated. We have revised 
paragraph (c) of the second 
supplemental NPRM to include a 
reference only to EMBRAER Service 
Bulletin 145—30—0035, Revision 02. 


Request To List First Supplemental 
NPRM in Docket Management System 
(DMS) 


Modification and Replacement Parts 
Association (MARPA) objects to the 
issuance of AD rulemaking without 
concurrent listing in the DMS at http:// 
dms.dot.gov. MARPA requests that the 
first supplemental NPRM be 
reconfigured pursuant to the 
requirements for listing the action under 
the DMS system so that comments may 
be published on-line. 

We disagree with the commenter. On 
May 17, 2004, we implemented new 
procedures for maintaining AD dockets 
electronically. As of that datenew AD | 
actions are posted on DMS and assigned 
a docket number. However, actions that 
were started before that date are not 
posted on the DMS system. In order to 
post them on DMS, we would have to 
assign a new docket number and break 
the continuity of comments and changes 
to the action. These changes are tracked 


by airplane operators. We have not 
changed the second supplemental 
NPRM in this regard. 


Service Bulletin Availability 


MARPA notes that the first 
supplemental NPRM specifies that the 
clear-ice indicator lamp be replaced in 
accordance with a manufacturer service 
bulletin. MARPA also states service 


_ bulletins are proprietary documents and 


are difficult to obtain for those who are 
not aircraft owners and/or operators. 
MARPA states that it is not possible 
without reference to the service bulletin 
to determine precisely the lamps that 
are approved replacement parts. 

We infer that MARPA is requesting 
that we attach a copy of all service 
information to the relevant AD when we 
distribute it, or that we scan and post all 
service information on-line. As noted 
above, the contents of this second 
supplemental NPRM will not be posted 
on-line at DMS. However, paper copies 


‘of the service bulletins are available for 


anyone to review at the locations cited 
in the ADDRESSES paragraph of this 
second supplemental NPRM. No change 
has been made to this second 
supplemental NPRM in this regard. 


Request To Reference Parts 
Manufacturing Approval (PMA) Parts 


_MARPA also requests that the 
and improved” indicator lamp be 
identified in the text of the action by the 
manufacturer and the part number; and 
that the wording of the action be 
adjusted to embrace the possibility that 
alternative parts may be used in place 
of those prescribed in the service 
document. To that end, MARPA 
suggested that the following wording 
may be appropriate: ‘“The requirements 
to remove or install certain part- 
numbered speCific parts shall be 
interpreted broadly to include any parts 
approved under FAR 21.303 as 
replacements for the original equipment 
parts cited in this action. It is the 
responsibility of the operator to 
determine such extended applicability. 
Nothing in this action prevents or 
precludes the installation of 
alternatively approved parts.” 

We infer that the commenter would 
like the first supplemental NPRM to 
permit installation of any equivalent 
PMA parts so that it is not necessary for 
an operator to request approval of an 
alternative method of compliance 
(AMOC) in order to install an 
“alternative” PMA part: Whether an 
alternative part is equivalent in 
adequately resolving the unsafe 
condition can only be determined on a 
case-by-case basis based on a complete 
understanding of the unsafe condition. 


We are not currently aware of any such 
parts. Our policy is that, in order for 
operators to replace a part with one that 
is not specified in the AD, they must 
request an AMOC. This is necessary so 
that we can make a specific. 
determination that an alternative part is 
or is not susceptible to the same unsafe 
condition. 

In response to the commenter’s 
statement regarding a conflict with 14 
CFR 21.303, under which the FAA 
issues PMAs, this statement appears to 
reflect a misunderstanding of the 
relationship between ADs and the 
certification procedural regulations of 
part 21 of the Federal Aviation 
Regulations (14 CFR part 21). Those 
regulations, including section 21.303 of 
the Federal Aviation Regulations (14 
CFR 21.203), are intended to ensure that 
aeronautical products comply withthe ~ 
applicable airworthiness standards. But 
ADs are issued when, notwithstanding 
those procedures, we become aware of 
unsafe conditions in these products or 
parts. Therefore, an AD takes 
precedence over design approvals when 
we identify an unsafe condition, and 
mandating installation of a certain part 
number in an AD is not at variance with 
section § 21.303. 

An AD provides a means of 
compliance for operators to ensure that 
the identified unsafe’condition is 
addressed appropriately. For an unsafe 
condition attributable to a part, an AD 
normally identifies the replacement 
parts necessary to obtain that 
compliance. As stated in section 39.7 of 
the Federal Aviation Regulations (14 
CFR 39.7), “Anyone who operates a 
product that does not meet the 
requirements of an applicable 
airworthiness directive is in violation of 
this section.’ Unless an operator obtains 
approval for an AMOC, replacing a part 
with one not specified by an AD would 
make the operator subject to an 
enforcement action and result in a civil 
penalty. No change to the second 
supplemental NPRM is necessary in this 
regard. 


Request To Address Defective PMA 
Parts 


MARPA also requests that the first 
supplemental NPRM be revised to 
identify the defective indicator lamp by 
manufacturer and part number. MARPA 
states that it is not possible for 
interested parties to determine if the 
affected indicator lamp has an approved 
replacement part qualified under 14 
CFR 21.303. If such a part does exist 
then it may suffer the same deficiencies 
as the original equipment manufacturer 
(OEM) part and should also be replaced. 
MARPA states that because PMA parts _ 
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usually carry different part numbers 
than OEM parts, the possibility exists 
that a defective PMA part may escape 
the regulatory force of the AD, thereby 
compromising safety. 

We concur with the commenter’s 
general request that, if we know that an 
unsafe condition also exists in PMA 
parts, an AD should address those parts, 
as well as the OEM parts. For this 
second supplemental NPRM, we are not 
aware of other PMA parts that have a 
different part number. The commenter’s 
remarks are timely in that the Transport 
Airplane Directorate currently is in the 
process of reviewing this issue as it 
applies to transport category airplanes. 
We acknowledge that there may be other 
ways of addressing this issue to ensure 
that unsafe PMA parts are identified and 
addressed. Once we have thoroughly 
examined all aspécts of this issue, 
including input from industry, and have 
made a final determination, we will 
consider whether our policy regarding 
addressing PMA parts in ADs needs to 
be revised. We consider that to delay 
action would be inappropriate, since we 
have determined that an unsafe 
condition exists, and that replacement 
of certain parts must be accomplished to 
ensure continued safety. Therefore, no 
change has been made to the second 
supplemental NPRM in this regard. 


Clarification of AMOC Paragraph 


We have revised this second 
supplemental NPRM to clarify the 
appropriate procedure for notifying the 
principal inspector before using any 
approved AMOC on any airplane to. 
which the AMOC applies. 


Explanation of Change to Cost Estimate - 


After the first supplemental NPRM 
‘was issued, we reviewed the figures we 
have used over the past several years to 
calculate AD costs to operators. To 
account for various inflationary costs in 
the airline industry, we find it necessary 
to increase the labor rate used in these 
calculations from $65 per work hour to 
$80 per work hour. The cost impact 
information, below, reflects this 
increase in the specified hourly labor 
rate. 


Explanation of Change to Applicability 


We have revised the applicability of 
this second supplemental NPRM to 
identify the model designations as 
published in the most recent type | 
certificate data sheet for the affected 
models. 


Conclusion 


Since certain changes expand the 
scope of the first supplemental NPRM, 
the FAA has determined that it is 


necessary to reopen the comment period 
to provide additional opportunity for 
public comment. 


Cost Impact 


The FAA estimates that about 49 
airplanes of U.S. registry would be 
affected by this proposed AD. The 
average labor rate is $80 per work hour. 

For 41 Model EMB—145XR airplanes, 
it would take 16 work hours per 
airplane to accomplish the proposed 
actions. Required parts would cost 
between $242 and $817 per airplane. 
Based on these figures, the cost impact 
of the proposed AD on U.S. operators of 
Model EMB-145XR airplanes is 
estimated to be between $62,402 and 
$85,977, or between $1,522 and $2,097 
per airplane. 

For 8 Model EMB-135B}J airplanes, it 
would take 16 work hours per airplane 
to accomplish the proposed actions. 
Required parts would cost between $240 
and $820 per airplane. Based on these 
figures, the cost impact of the proposed 
AD on U.S. operators of Model EMB- 
135BJ airplanes is estimated to be 
between $12,160 and $16,800, or 
between $1,520 and $2,100 per airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. The cost 
impact figures discussed in AD 
rulemaking actions represent only the 
time necessary to perform the specific 
actions actually required by the AD.. 
These figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

. We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 


products identified in this rulemaking 
action. 


Regulatory Impact 


The regulations proposed herein 
would not have a substantial direct 
effect on the States, on the relationship 
between the national Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
it is determined that this proposal 
would not have federalism implications 
under Executive Order 13132. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” ~ 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: i 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 


Empresa Brasileira De Aeronautica S.A. 
(EMBRAER): Docket 2004—NM-—36—AD. 

Applicability: Model EMB—145XR 
airplanes, as listed in EMBRAER Service 
Bulletin 145—30-0035, Revision 03, dated 
March 8, 2005; and Model EMB-135BJ 
airplanes, as listed in EMBRAER Service 
Bulletin 145LEG-30-0002, Revision 01, 
dated January 4, 2005; certificated in any 
category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent undetected build-up of clear ice 
on the wing surfaces, which could lead to 
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reduced controllability of the airplane, 
accomplish the following: 


Modification of Clear-Ice Indication System 


(a) For Model EMB-145XR airplanes: 
Within 24 months or 5,000 flight hours after 
the effective date of this AD, whichever 
comes first, perform the actions specified in 
paragraphs (a)(1) and (a)(2) of this AD, as 
applicable, in accordance with the 
Accomplishment Instructions of EMBRAER 
Service Bulletin 145-30—0035, Revision 03, 
dated March 3, 2005. 

(1) Install complete electrical connections 
and provisions to add an additional 
indication device to the clear-ice indication 
system, as specified in the Accomplishment 
Instructions, Part I. 

(2) Replace the existing clear-ice indication 
lamp with a new lamp having a new part 
number, as specified in the Accomplishment 
Instructions, Part II. 

(b) For Model EMB—135B}J airplanes: 
Within 24 months or 5,000 flight hours after 
the effective date of this AD, whichever 
comes first, perform the actions of paragraphs 
(b)(1), (b)(2), (b)(3), and (b)(4) of this AD, as 
applicable, in accordance with the 
Accomplishment Instructions of EMBRAER 
Service Bulletin 145LEG—30-0002, Revision 
01, dated January 4, 2005. 

(1) Install complete electrical connections 
and provisions to add an additional 
indication device to the clear-ice indication 
system, as specified in the Accomplishment 
Instructions, Part I. 

(2) Modify the electrical connections of 
factory-provisioned airplanes to add an 
additional indication device to the clear-ice 
’ indication system, as specified in the 
Accomplishment Instructions, Part IL. 

(3) Remove the “‘Clear-Ice Inoperative”’ 
placard and reactivate the clear-ice 
additional indicator lamp, as specified in the 
Accomplishment Instructions, Part III. 

(4) Replace the existing clear-ice indicator 
lamp with a new, improved lamp having a 
new part number, as specified in the 
Accomplishment Instructions, Part IV or Part 
V. 


Actions Accomplished Per Previous Issues of 
Service Bulletins _ 


({c) Actions accomplished before the 
effective date of this AD in accordance with 
EMBRAER Service Bulletin 145-30-0035, 
Revision 02, dated January 06, 2005, are 
considered acceptable for compliance with 
the corresponding actions specified in this 
AD. 


Alternative Methods of Compliance 


(d)(1) In accordance with 14 CFR 39.19, the 
Manager, International Branch, ANM-116, 
FAA, Transport Airplane Directorate, is 
authorized to approve alternative methods of 
compliance for this AD. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Note 1: The subject of this AD is addressed 
in Brazilian airworthiness directive 2004—01— 
01, dated January 27, 2004. 


Issued in Renton, Washington, on May 15, 
2006. 


Kevin M. Mullin, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. E6-8117 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA—2006-—24891; Directorate 
Identifier 2006—NM-—080—AD] 


RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 777-200, —300, and -300ER 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for 
certain Boeing Model 777-200, —300, 
and —300ER series airplanes. This 
proposed AD would require 
replacement of the gimbal plates of the 
left and right outboard trailing edge 
flaps with improved gimbal plates and 
other specified actions. This proposed 
AD results from a broken pivot link 
found on the inboard support for the 
outboard trailing edge flap. We are 
proposing this AD to prevent 
disconnection of the drive arm from its 
drive gimbal, due to a broken pivot link 
on an outboard flap support, which 
could result in unexpected roll of the 
airplane and loss of control of the 
airplane. 

DATES: We must receive comments on 
this proposed AD by July 10, 2006. 
ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD. 

¢ DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e¢ Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street SW., Nassif Building, 
room PL—401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street SW., Washington, 


DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 


Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124—2207, for the service 
information identified in this proposed 
AD. 


FOR FURTHER INFORMATION CONTACT: Gary 
Oltman, Aerospace Engineer, Airframe 
Branch, ANM-—120S, FAA, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 917-6443; 
fax (425) 917-6590. 


SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 
regarding this proposed AD. Send your 
comments to an address listed in the 
ADDRESSES section. Include the docket 
number “FAA-—2006—24891; Directorate 


_ Identifier 2006—-NM-—080—AD”’ at the 


beginning of your comments. We 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. We will consider all 
comments received by the closing date 
and may amend the proposed AD in 
light of those comments. 


We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this proposed AD. 
Using the search function of that Web 
site, anyone can find and read the 
comments in any of our dockets, 
including the name of the individual 
who sent the comment (or signed the 
comment on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477-—78), or you may visit http:// 
dms.dot.gov. 


Examining the Docket. 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 
level of the Nassif Building at the DOT 
street address stated in the ADDRESSES 
section. Comments will be available in 
the AD docket shortly after the Docket 
Management System receives them. 
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Discussion 


We have received a report indicating 
that a broken pivot link was found on 
the inboard support for the outboard 
trailing edge flap on a Boeing Model 
777-300 series airplane. That broken 
pivot link was found after an incident 
where, during approach, the flightcrew 
received the FLAPS PRIMARY and 
FLAPS SKEW messages, and the 
airplane rolled slightly to the left. The 
flightcrew was able to land the airplane 
without difficulty. Investigation 
revealed that a broken pivot link on 
outboard flap support number 2 caused 
an increased load on the drive arm 
assembly of support number 1. The 
increased load caused the drive arm 
gimbal plates to disconnect from the 
drive gimbal, which led to a skewed 
outboard flap. This condition, if not 
corrected, could result in unexpected 
roll of the airplane and loss of control 
of the airplane. 


Relevant Service Information 


We have reviewed Boeing Alert 
Service Bulletin 777—27A0073, dated 
March 30, 2006. The service bulletin 
describes procedures for replacing the 
gimbal plates of the left and right 
outboard trailing edge flaps with 
improved gimbal plates and doing other 
specified actions. The other specified 
actions include adjusting the gimbal 
plate shims, rotating the upper gimbal 
bushing, installing a new grease fitting, 
adjusting the bulkhead fitting shim, 
changing the flap skew detection 
bracket assembly, lubricating the 
outboard transmission, ballscrews, and 
gimbal of the outboard flaps, and doing 
the adjustment/test of the trailing edge 
flap system. Accomplishing the actions 
specified in the service information is 
intended to adequately address the 
unsafe condition. 


FAA’s Determination and Requirements 
of the Proposed AD 


We have evaluated all pertinent 
information and identified an unsafe 
condition that is likely to exist or 
develop on other airplanes of this same 
type design. For this reason, we are 
proposing this AD, which would require 
accomplishing the actions specified in 
the service information described 
previously. 


Costs of Compliance 


There are about 546 airplanes of the 
affected design in the worldwide fleet. 
This proposed AD would affect about ' 
145 airplanes of U.S. registry. The 
proposed actions would take about 153 
work hours per airplane, at an average 
labor rate of $80 per work hour. 
Required parts would cost about 


$69,850 per airplane. Based on these 
figures, the estimated cost of the 
proposed AD for U.S. operators is 
$11,903,050, or $82,090 per airplane. - 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 


_ that is likely to exist or develop on 


products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule’”’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant — 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. See the ADDRESSES section 
for a location to examine the regulatory 
evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 

BOEING: Docket No. F AA-—2006-—24891; 
Directorate Identifier 2006—-NM-—080—AD. 


Comments Due Date 


(a) The FAA must receive comments on 
this AD action by July i0, 2006. 


Affected ADs 
(b) None. 


Applicability 


(c) This AD applies to Boeing Model 777- 
200, —300, and —300ER series airplanes, 
certificated in any category; as identified in 
Boeing Alert Service Bulletin 777-27A0073, 
dated March 30, 2006. 


Unsafe Condition 


(d) This AD results from a broken pivot 
link found on the inboard support for the 
outboard trailing edge flap. We are issuing 
this AD to prevent disconnection of the drive 
arm from its drive gimbal, due to a broken 
pivot link on an outboard flap support, 
which could result in unexpected roll of the 
airplane and loss of control of the airplane. 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Replacement of Gimbal Plates 


(f) Within 24 months after the effective 
date of this AD, replace the gimbal plates of 
the left and right outboard trailing edge flaps 
with improved gimbal plates, and do the 
other specified actions before further flight. 
after the replacement, by accomplishing all 
the actions specified in the Accomplishment 
Instructions of Boeing Alert Service Bulletin 
777-27A0073, dated March 30, 2006. 


Parts Installation 


(g) As of the effective date of this AD, no 
person may install a gimbal plate, part 
numbers 113W1112-3, 113W1112-4, 
113W1212-3, and 113W1212-4, on any 
airplane, unless it has been modified in 
accordance with paragraph (f) of this AD. 


Alternative Methods of Compliance 
(AMOCs) 


(h)(1) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

' (2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
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Flight Standards Certificate Holding District 
Office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair 
required by this AD, if it is approved by an 
Authorized Representative for the Boeing 
Commercial Airplanes Delegation Option 
Authorization Organization who has been * 
authorized by the Manager, Seattle ACO, to 
make those findings. For a repair method to 
be approved, the repair must meet the 
certification basis of the airplane, and the 
approval must specifically refer to this AD. 


Issued in Renton, Washington, on May 18, 
2006. 
Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. E6-8123 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-22812; Directorate 
Identifier 2005-NM-—134—AD] 


RIN 2120—AA64 


Airworthiness Directives; Airbus Model! 
A330 Airplanes and Model A340—200 
and -—300 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Supplemental notice of 
proposed rulemaking (NPRM); 
reopening of comment period. 


SUMMARY: The FAA is revising an earlier 
NPRM for an airworthiness directive 
(AD) that applies to certain Airbus 
Model A330 airplanes and Model A340-— 
200 and —300 series airplanes. The 
original NPRM would have required 
repetitive detailed inspections for 
cracking in the aft web of support rib 6 
between certain bottom skin stringers on 
both wings; high frequency eddy current 
inspections for cracking of the 
attachment holes of the fuel pipes, and 
repair if necessary. The original NPRM 
also would have provided for an 
optional modification, which would 
extend a certain inspection threshold. 
The original NPRM resulted from a 
report of significant cracking found in 
the aft web of support rib 6 on both 
wings. This action revises the original 
NPRM by mandating, for certain 
airplanes, a new modification of support 
rib 6 on both wings, which would end 
the repetitive inspection requirement. 
This action also reduces the 
applicability in the original NPRM. We 
are proposing this supplemental NPRM 


to prevent cracking in the aft web of 
support rib 6, which could result in 
overloading of adjacent ribs and the 
surrounding wing structure and 
consequent reduced structural integrity 
of the wing. 

DATES: We must receive comments on 
this supplemental NPRM by June 20, 
2006. 


ADDRESSES: Use one of the following 
addresses to submit comments on this 
supplemental NPRM. 

¢ DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street SW., Nassif Building, 
Room PL-401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

.¢ Hand Delivery: Room PL-401 on 
the plaza level of the Nassif Building, 
400 Seventh Street SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 


Contact Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, 
for the service information identified in 
this proposed AD. 

FOR FURTHER INFORMATION CONTACT: Tim 
Backman, Aerospace Engineer, 
International Branch, ANM-116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 227-2797; fax (425) 227-1149. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 


-regarding this supplemental NPRM. 


Send your comments to an address 
listed in the ADDRESSES section. Include 
the docket number “Docket No. FAA— 
2005-22812; Directorate Identifier 
2005-NM-—134—AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this supplemental NPRM. We 
will consider all comments received by 
the closing date and may amend this 
supplemental NPRM in light of those 
comments. 

We will post all comments submitted, 
without change, to http://dms.dot.gov, 
including any personal information you 
provide. We will also post a report 
summarizing each substantive verbal 
contact with FAA personnel concerning 
this supplemental NPRM. Using the © 
search function of that Web site, anyone 


can find and read the comments in any 
of our dockets, including the name of 
the individual who sent the comment 
(or signed the comment on behalf of an 
association, business, labor union, etc.). 
You may review the DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(65 FR 19477-—78), or you may visit 
http://dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone — 
(800) 647-5227) is located on the plaza 
level in the Nassif Building at the DOT 
street address stated in ADDRESSES. 
Comments will be available in the AD 
docket shortly after the Docket 
Management System receives them. 
Discussion 

We proposed to amend 14 CFR part 
39 with a notice of proposed rulemaking 
(NPRM) for an airworthiness directive 
(AD) (the “original NPRM”’). The 
original NPRM applies to certain Airbus 
Model A330-—200, A330—300, A340—200, 
and A340-300 series airplanes. The 
original NPRM was published in the 
Federal Register on October 27, 2005 
(70 FR 61927). The original NPRM 
proposed to require repetitive detailed 
inspections for cracking in the aft web 
of support rib 6 between certain bottom 
skin stringers on both wings; high 
frequency eddy current inspections for 
cracking of the attachment holes of the 
fuel pipes, and repair if necessary. The 
original NPRM also proposed to provide 
for an optional modification, which 
would extend a certain inspection 
threshold. 

The preamble to the original NPRM 
specified that we considered the 
requirements “interim action” and that 
the manufacturer was developing a 
modification to address the unsafe 
condition. The preamble also explained 
that we may consider further 
rulemaking if a modification is 
developed, approved, and available. The 
manufacturer now has developed such a 
modification, and we have determined 
that further rulemaking is indeed 
necessary; this supplemental NPRM 
follows from that determination. 


New Relevant Service Information 


Airbus has issued Service Bulletins 
A330—57—3085 (for Model A330 
airplanes) and A340—57—4093 (for 
Model A340—200 and —300 series 
airplanes), both Revision 02, both dated 
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September 29, 2005. Revision 02 is 
essentially the same as Revision 01 of 
the service bulletins, which were 
referenced in the original NPRM as the 
source of service information for 
accomplishing the inspections. 

Airbus has also issued Service 
Bulletins A330—57—3087 (for Model 
A330 airplanes) and A340-—57—4095 (for 
Model A340-200 and —300 series 
airplanes), both Revision 01, both dated 
September 22, 2005. Revision 01 is 
essentially the same as the original issue 
of the service bulletins, which were 
referenced in the original NPRM as the 
source of service information for 
accomplishing the optional 
modification. 

Airbus has also issued Service 
Bulletins A330-—57—3088 (for Model 
A330 airplanes) and A340—57—4096 (for 
Model A340-—200 and —300 series 
airplanes), both dated September 21, 
2005. The service bulletins provide . 
procedures for a new modification of 
support rib 6 on both wings that 
eliminates the need for the repetitive 
inspections. The modification includes, 
among other things, installing a 
reinforcement plate and cold expanding 
the attachment holes for the outboard 
side of rib 6. 


Comments : 
We have considered the following 


comments on the original NPRM. 


Request To Add New French 
Airworthiness Directives/Service 
Bulletin 


Airbus asks that French airworthiness 
directives F—2006—008 and F—2006-009, 
both dated January 4, 2006, be added to 
the supplemental NPRM. Airbus states 
that the French airworthiness directives 
mandate terminating action for the 
repetitive inspections specified in the 
original NPRM. F—2006-—008 and F- 
2006-009 cancel the requirements in 
French airworthiness directives F- 
2005-071 and F—2005-072, both dated 
April 27, 2005 (referenced in the 
original NPRM). 

Northwest Airlines asks that Airbus 
Service Bulletin A330—57—3088 be 
added to the supplemental NPRM as 
terminating action for the repetitive 
inspections specified in Airbus Service 
Bulletin A330—57—3085, Revision 02. 

We agree with the commenters’ 
requests. The Direction Générale de 
l’Aviation Civile (DGAC), which is the 
airworthiness authority for France, 
mandated the service information and 
issued French airworthiness directives 
F—2006—008 and F—2006-009, both 
dated January 4, 2006. French | 
airworthiness directives F-2006-—008 
and F—2006-—009, mandate a new 


modification of support rib 6 on both 
wings, and have been added to this 
supplemental NPRM. The French 
airworthiness directives require using 
Airbus Service Bulletins A330—57-—3088 
and A340—57—4096 (identified above) 
for accomplishing the modification. We 
have also added those service bulletins 
to this supplemental NPRM. 


Request to Exclude Airplanes with 
Airbus Modification 53883 


’ Northwest Airlines asks that airplanes 
on which Airbus Modification 53883 
has been incorporated in production be 
excluded from the applicability 


_ specified in the original NPRM. The 


airline provides no justification for the 
request. 

We agree to exclude the subject 
airplanes from the applicability section 
of the supplemental NPRM. French 
airworthiness directives F-2006—008 
and F—2006-—009 exclude those 
airplanes. Airbus Modification 53883 is 
the production version of the 
modification defined in Airbus Service 
Bulletins A330-57—3088 and A340-57- 
4096, which ends the repetitive 
inspections, as specified in paragraph 
(n) of the supplemental NPRM. 


Request To Correct Typographical 
Error 


Airbus notes that there is a 
typographical error in paragraph (h) of 
the original NPRM. Airbus states that 
paragraph (h) should specify paragraph 
(h)(3)(i) instead of (h)(3) for the third 
compliance paragraph. We do not agree; 
the “(i)” under paragraph (h)(3) is a new 
paragraph, not a subparagraph of 
paragraph (h)(3) as the commenter 
noted. 


Request To Change Applicability 


Airbus asks that Model A330-302 and 
—303 airplanes be added to the 
applicability specified in the original 
NPRM. We agree. Whereas Model 
A330-302 and —303 airplanes have not 
yet been type certificated, FAA approval 
of these models is in process. We have 
changed the applicability inthis __ 
supplemental NPRM to more closely 
parallel the effectivity section of the 
French airworthiness directives; the 
revised reference to Model A330 
airplanes includes Model A330—302 and 
—303 airplanes. 


Explanation of Change to Costs of 
Compliance 


After the original NPRM was issued, 
we reviewed the figures we have used 
over the past several years to calculate 
AD costs to operators. To account for 
various inflationary costs in the airline 
industry, we find it necessary to 


increase the labor rate used in these 
calculations from $65 per work hour to 
$80 per work hour. The cost impact 
information, below, reflects this 
increase in the specified hourly labor 
rate. 


Explanation of Change to the Original 
NPRM 


Paragraph (k) of the original NPRM 
specifies making repairs using a method 
approved by either the FAA or the 
Direction Gérale de |’Aviation Civile (or 
its delegated agent). The European 
Aviation Safety Agency (EASA) has 
assumed responsibility for the airplane 
models subject to this AD. Therefere, we 
have revised paragraph (k) of this 
supplemental NPRM to specify making 
repairs using a method approved by 
either the FAA or the EASA (or its 
delegated agent). 


FAA’s Determination and Proposed 
Requirements of the Supplemental 
NPRM 


Certain changes discussed above 
expand the scope of the original NPRM; 
therefore, we have determined that it is 
necessary to reopen the comment period 
to provide additional opportunity for 
public comment on this supplemental 
NPRM. 


Costs of Compliance 


This supplemental NPRM would 
affect about 25 airplanes of U.S. registry. 

The proposed inspections would take 
about 4 work hours per airplane, at an 
average labor rate of $80 per work hour. 
Based on these figures, the estimated 
cost of the proposed inspections for U.S. 
operators is $8,000, or $320 per 
airplane, per inspection cycle. 

The proposed modification of support 
rib 6 on the left-hand wing would take 
about 38 work hours per airplane, at an 
average labor rate of $80 per work hour. 
Required parts would cost about $5,020 
per airplane. Based on these figures, the 
estimated cost of this modification on 
the left-hand wing on U.S. operators is 
$201,500, or $8,060 per airplane. 

The proposed modification of support 
rib 6 on the right-hand wing would take 
about 38 work hours per airplane, at an 
average labor rate of $80 per work hour. 
Required parts would cost about $5,020 
per airplane. Based on these figures, the 
estimated cost of this modification on 
the right-hand wing on U.S. operators is 
$201,500, or $8,060 per airplane. 


Authority for this Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
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Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. : 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil-aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, | 
certify that the proposed regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this supplemental NPRM and placed it 
in the AD docket. See the ADDRESSES 
section for a location to examine the 
regulatory evaluation. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


2. The Federal Aviation 
Administration (FAA) amends § 39.13 


by adding the following new 
airworthiness directive (AD): 


AIRBUS: Docket No. FAA—2005-—22812; 
Directorate Identifier 2005-NM—134—AD. 


Comments Due Date 


(a) The FAA must receive comments on 
this AD action by June 20, 2006. 


Affected ADs 


(b) None. 
Applicability 

(c) This AD applies to Airbus Model A330 
airplanes and Model A340-200 and -300 
series airplanes, certificated in any category; 
on which Airbus Modification 41114 or 
44599 was done during production; except 
those airplanes on which Airbus 
Modification 53883 was done during 
production. 


Unsafe Condition 


(d) This AD results from a report of 
significant cracking found in the aft web of 
support rib 6 on both wings. We are issuing 
this AD to prevent cracking in the aft web of 
support rib 6, which could result in 
overloading of adjacent ribs and the 
surrounding wing structure and consequent 
reduced structural integrity of the wing. 


Compliance 
(e) You are responsible for having the 
actions required by this AD performed within 


the compliance times specified, unless the 
actions have already been done. 


Note 1: For the purposes of this AD, a 
detailed inspection is: “‘An intensive 
examination of a specific item, installation, 
or assembly to detect damage, failure, or 
irregularity. Available lighting is normally 
supplemented with a direct source of good 
lighting at an intensity deemed appropriate. 
Inspection aids such as mirror, magnifying 
lenses, etc., may be necessary. Surface 
cleaning and elaborate procedures may be 
required.” 


Repetitive Inspections : 

(f) For Model A330 series airplanes on 
which Airbus Modification 53882 was not 
done during production: At the applicable 
time specified in paragraph (f)(1), (f)(2), or 
(f)(3) of this AD, perform a detailed 
inspection for cracking in the aft web of 
support rib 6 between bottom skin stringers 
18 and 20 on both wings, and high frequency 
eddy current inspections for cracking of the 
attachment holes of the fuel pipe and fuel 
pipe mounting, by doing all the actions in 
accordance with the Accomplishment 
Instructions of Airbus Service Bulletin A330— 
57-3085, Revision 02, dated September 29, 
2005. If no crack is found during the initial 
inspections, repeat the inspections thereafter 
at intervals not to exceed 8,000 flight cycles 
or 25,000 flight hours, whichever is first, 
until the terminating action specified in 
paragraph (n) of this AD is done. If any crack 
is found during any inspection, repair as 
specified in paragraph (k) of this AD, or 
before further flight do the terminating action 
specified in paragraph (n) of this AD. 

. (1) For airplanes that have accumulated 
7,999 or fewer total flight cycles, and 24,999 


or fewer total flight hours, as of the effective 
date of this AD: Do the inspections at the 
later of the times specified in paragraphs 
(f)(1)(i) and (£)(1)(ii) of this AD. 

(i) Before the accumulation of 8,000 total 
flight cycles or 25,000 total flight hours, 
whichever is first. 

(ii) Within 8 months after the effective date 
of this AD. 

(2) For airplanes that have accumulated 
8,000 or more total flight cycles, but fewer 
than 10,000 total flight cycles; or 25,000 or 
more total flight hours, but fewer than 30,000 
total flight hours; as of the effective date of 
this AD: Do the inspections at the later of the 
times specified in paragraphs (f)(2)(i) and 
(f)(2)(ii) of this AD. 

(i) Before the accumulation of 10,000 total 
flight cycles or 30,000 total flight hours, 
whichever is first. 

(ii) Within 8 months after the effective date 
of this AD. 

(3) For airplanes that have accumulated 
10,000 or more total flight cycles or 30,000 
or more total flight hours as of the effective 
date of this AD: Do the inspections within 3 
months after the effective date of this AD. 

(g) For Model A330 series airplanes on 
which Airbus Modification 53882 was done 
during production or on which Airbus 
Service Bulletin A330-57—3087, dated 
February 15, 2005, or Revision 01, dated 
September 22, 2005, has been done: Perform 
the applicable inspections required by 
paragraph (f) of this AD at the earliest of the 
initial inspection thresholds specified in 
Figure 4, Sheet 1, “Inspection Flow Chart”’ of 
Airbus Service Bulletin A330—57-3085, 
Revision 02, dated September 29, 2005; or 
within 6 months after the effective date of 
this AD, whichever is later. Repeat the 
inspections required by paragraph (f) of this 
AD at the time specified in paragraph (f): of 
this AD, until the terminating action 
specified in paragraph (n) of this AD is done. 

(h) For Model A340 series airplanes on 
which Airbus Modification 53882 was not 
done during production: Perform the 
inspections required by paragraph (f) of this 
AD at the applicable time specified in 
paragraph (h)(1), (h)(2), or (h)(3) of this AD. 
Perform the inspections by doing all the 
actions accordance with the Accomplishment 
Instructions of Airbus Service Bulletin A340- 
57-4093, Revision 02, dated September 29, 
2005. Repeat the inspections thereafter at 
intervals not to exceed 8,000 flight cycles or 
30,200 flight hours, whichever is first, until — 
the terminating action required by paragraph 
(n) of this AD is done. 

(1) For airplanes that have accumulated 
7,999 or fewer total flight cycles, and 30,199 
or fewer total flight hours, as of the effective 
date of this AD: Do the inspections at the 
later of the times specified in paragraphs 
(h)(1)(i) and (h)(1)(ii) of this AD. 

‘ (i) Before the accumulation of 8,000 total 
flight cycles or 30,200 total flight hours, 
whichever is first. 

(ii) Within 8 months after the effective date 
of this AD. 

(2) For airplanes that have accumulated 
8,000 or more total flight cycles, but fewer 
than 10,000 total flight cycles; or 30,200 or 
more total flight cycles, but fewer than 
43,700 total flight hours, as of the effective 
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date of this AD: Do the inspections at the 
later of the times specified in paragraphs 
(h)(2)(i) and (h)(2)(ii) of this AD. 

(i) Before the accumulation of 10,000 total 
flight cycles or 43,700 total flight hours, 
whichever is first. 

(ii) Within 8 months after the effective date 


of this AD. 


(3) For airplanes that have accumulated 
10,000 or more total flight cycles or 43,700 
or more total flight hours as of the effective 
date of this AD: Do the inspections within 3 
months after the effective date of this AD. 

(i) For Model A340 series airplanes on 
which Airbus Modification 53882 was done 
during production or on which Airbus 
Service Bulletin A340-57-4095, dated 
February 15, 2005, or Revision 01, dated 
September 22, 2005, has been done: Perform 
the applicable inspections required by 
paragraph (f) of this AD at the earliest of the 
initial inspection thresholds specified in 
Figure 4, Sheet 1, “Inspection Flow Chart” of 
Airbus Service Bulletin A340—57—4093, 
Revision 02, dated September 29, 2005; or 
within 6 months after the effective date of 
this AD, whichever is later. Repeat the 
inspections required by paragraph (f) of this 
AD at the time specified in paragraph (h) of 
this AD, until the terminating action 
specified in paragraph (n) of this AD is done. 


Inspections Accomplished According to 
Previous Issue of Service Bulletins 


(j) Inspections accomplished before the 
effective date of this AD. according to Airbus 
All Operator Telexes A330-57-—3085 and 
A340-57-4093, both dated December 15, 
2004; or Airbus Service Bulletins A330—57- 
3085 and A340-57—4093, both Revision 01, 
both dated March 25, 2005; are considered 
acceptable for compliance with the 
corresponding inspections specified in this 
AD. 


Repair 

(k) If any cracking is found during any 
inspection required by this AD: Before 
further flight, either repair and get a schedule 
for subsequent inspections, according to a 
method approved by either the Manager, 
International Branch, ANM-—116, Transport 
Airplane Directorate, FAA; or the European 
Aviation Safety Agency (EASA) (or its 
delegated agent); or accomplish the 
terminating action specified in paragraph (n) 
of this AD. . 


Optional Modification 


(1) Accomplishing the modification of the 
fuel pipe connector and the fastener holes of 
support rib 6 on both wings by doing all the 
actions specified in the Accomplishment 
Instructions of Airbus Service Bulletin A330- 
57-3087, or A340-57-4095, both dated 
February 15, 2005, or Revision 01, both dated 
September 22, 2005, as applicable, extends 
the interval for the next inspection to the 
applicable post-mod inspection threshold 
specified in Figure 4, Sheet 1, “Inspection - 
Flow Chart” of Airbus Service Bulletins 


A330-57-3085 and A340-57-4093, both 


Revision 01, both dated March 25, 2005, as 
applicable. After accomplishing that 
inspection, repeat the applicable inspections 
required by paragraph (f) or (h) of this AD at 
the applicable repetitive inspection interval 


specified in Figure 4 of the Accomplishment 
Instructions of the service bulletin, until the 
terminating action specified in paragraph (n) 
of this AD is done. 


Hard or Overweight Landing 


(m) For Model A330 series airplanes with 
8,000 or more total flight cycles or 25,000 or 
more total flight hours, and Model A340 
series airplanes with 8,000 or more total 
flight cycles or 30,200 or more total flight 
hours that have not been modified in 
accordance with paragraph {j) of this AD: 
Before further flight after any hard or 
overweight landing of the airplane, 
accomplish the applicable follow-on 
inspections and any applicable corrective 
actions according to a method approved by 
either the Manager, International Branch, 
ANM-116; or the EASA (or its delegated 
agent). Accomplishing the inspections in 
Airbus A330/A340 Airplane Maintenance 
Manual, Chapter 05-51-11, dated April 1, 
2005, titled ‘Inspection After Hard/ 
Overweight Landing—Inspection/Check,”’ or 


Airbus Technical Disposition (TD) TD/J1/S3/ ~ 


00608/2005, dated April 26, 2005, titled 
“Inspections following hard landing, both 
wings,” is considered one approved method. 
Operators can obtain the TD from Airbus. 


Terminating Modification 


(n) For airplanes on which support rib 6 on 
both wings has not been repaired in 
accordance with paragraph (k) of this AD: 
Within 60 months after the effective date of 
this AD, modify the fuel pipe connector and 
the fastener holes of support rib 6 on both 
wings by doing all the actions specified in 
the Accomplishment Instructions of Airbus 
Service Bulletin A330—57—3088, or A340-57-— 
4096, both dated September 21, 2005, as 
applicable. Accomplishing the modification 
in this paragraph ends the repetitive 
inspections required by this AD. Repair of 
support rib 6 on both wings before the 
effective date of this AD using repair drawing 
R572-57023 or R572—57026, as applicable, 
ends the repetitive inspections required by 
this AD. 


Alternative Methods of Compliance 
(AMOCs) 


(o)(1) The Manager, International Branch, 
ANM-116, has the authority to approve 
AMOCs for this AD, if requested in 
accordance with the procedures found in 14 
CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 
airplane to which the AMOC applies, notify 
the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 


Related Information - 


(p) French airworthiness directives F— 
2006-008 and F—2006-009, both dated 
January 4, 2006, also address the subject of 
this AD. 


~ 


Issued in Renton, Washington, on May 17, 
2006. 


Kevin M. Mullin, ‘ 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. E6-8122 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


44.CFR Part 39 


[Docket No. FAA-—2005—19676; Directorate 
identifier 2004-NM-—138—AD] 


RIN 2120-AA64 


Airworthiness Directives; Empresa 
Brasileira de Aeronautica S.A. 
(EMBRAER) Model EMB-135BJ, 
—135ER, —135KE, -135KL, and -135LR 
Airplanes; and Model EMB-145, 
—145ER, -145MR, -—145LR, -145XR, 
—145MP, and —145EP Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Supplemental notice of 
proposed rulemaking (NPRM); 
reopening of comment period. 


SUMMARY: The FAA is revising an earlier 
NPRM for an airworthiness directive 
(AD) that applies to certain EMBRAER 
Model EMB-135 and —145 series 
airplanes. The original NPRM would 
have required determining the torque 
values of the screws that attach the seat 
tracks to the airplane, and corrective 
action if necessary. The original NPRM 
resulted from a report of undertorqued 
screws. This action revises the original 
NPRM by referring to revised service 
information and expanding the 
applicability. We are proposing this 
supplemental NPRM to prevent 
improper torque of those screws, which 
in the case of a hard landing or a high 
deceleration impact condition could 
result in damage to the seat and possible 
subsequent injury to the passenger. 
DATES: We must receive comments on 
this supplemental NPRM by June 20, 
2006. 


ADDRESSES: Use one of the following 
addresses to submit comments on this 
supplemental NPRM. 

¢ DOT Docket Web site: Go to Attp:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
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Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

Contact Empresa Brasileira de 
Aeronautica S.A. (EMBRAER), P.O. Box 
343—CEP 12.225, Sao Jose dos 
Campos—SP, Brazil, for service 
information identified in this proposed 
AD. 

FOR FURTHER INFORMATION CONTACT: 
Todd Thompson, Aerospace Engineer, 
International Branch, ANM-116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 227-1175; fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 
regarding this supplemental NPRM. 
Send your comments to an address 
listed in the ADDRESSES section. Include 
the docket number ‘‘Docket No. FAA- 
2005-19676; Directorate Identifier 
2004—NM--138—AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this supplemental NPRM. We 
will consider all comments received by 
the closing date and may amend this 
supplemental NPRM in light of those 
comments. 

We will post all comments submitted, 
without change, to http://dms.dot.gov, 
including any personal information you 
provide. We will also post a report 
summarizing each substantive verbal 
contact with FAA personnel concerning 
this supplemental NPRM. Using the 
search function of that web site, anyone 
can find and read the comments in any 
of our dockets, including the name of 
the individual who sent the comment 
(or signed the comment on behalf of an 
association, business, labor union, etc.). 
You may review the DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(65 FR 19477-78), or you may visit 
http://dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 


level in the Nassif Building at the DOT 
street address stated in ADDRESSES. 
Comments will be available in the AD 
docket shortly after the Docket 
Management System receives them. 


Discussion 


We proposed to amend 14 CFR part 
39 with anotice of proposed rulemaking 
(NPRM) for an airworthiness directive 
(AD) (the ‘‘original NPRM”’). The 
original NPRM applies to certain 
EMBRAER Model EMB-135 and -145 
series airplanes. The original NPRM was 
published in the Federal Register on 
November 24, 2004 (69 FR 68270). The 
original NPRM proposed to require 
determining the torque values of the 
screws that attach the seat tracks to the 
airplane, and corrective action if 
necessary. 


Explanation of New Service 
Information 


Since we issued the proposed AD, 
EMBRAER has revised Service Bulletin 
145-53—0049. The proposed AD cited 
the original service bulletin, dated 
February 16, 2004. Revision 03, dated 
August 10, 2005: 

e Revises the effectivity. 

e Provides corrected torque values. 

e Reduces the number of screws to be 
inspected (for non-EMB-145XR 
airplanes only) to the passenger seat 
attachment point screw and the three 
screws immediately before and after this 
point. 

EMBRAER has also revised Service 
Bulletin 145LEG—53-0015. The 


~ proposed AD cited the original service 


bulletin, dated February 16, 2004. 
Revision 02, dated May 19, 2005, revises 
the effectivity and provides corrected 
torque values. 

Accomplishing the actions specified 


_in the service information is intended to 


adequately address the unsafe 
condition. The Departmento de Aviacao 
Civil (DAC), which is the airworthiness 
authority for Brazil, mandated the 
service information and issued revised 
Brazilian airworthiness directive 2004— 
05-03R1, effective September 16, 2005, 
to ensure the continued airworthiness of 
these airplanes in Brazil. 


Comments 


We have considered the following 
comments on the original NPRM. 


Request To Clarify Required Torque 
Values 


The commenter, ExpressfJet, Inc., 
notes a discrepancy in the torque values 
specified in the original version of 
Service Bulletin 145-53—0049 and the 
aircraft maintenance manual (AMM II, 
at 53-01-06). The commenter notes that 


the torque values should be the same in 
the service bulletin and the AMM to 
ensure that the standards of the AD are 
maintained for post-modification 
airplanes. 


We agree. As explained previously, 
the correct torque values are provided in 
revised Service Bulletins 145-53—0049 
and 145LEG—53-—0015. We have 
confirmed with the manufacturer that it 
would not be possible to achieve the 
incorrect torque values specified in the 
original service bulletins. We have 


-revised this supplemental NPRM to 


refer to the revised service bulletins for 
the required actions. 


Request To Remove Requirement To 
Apply Torque Seal 


The same commenter requests that we 
remove the proposed requirement to 
apply the torque seal. The commenter 
notes that, during installation (and any 
subsequent removal), torque seal is 
applied to the face of the attachment 
screw and the track where the seat 
attachment point contacts the track. 
Because the seat has to slide in the track 
a little to position correctly, the 
commenter contends that any evidence 
of torque seal at the seat attachment 
point will be removed or otherwise 
obliterated. And if the torque seal can be 
so easily removed, the commenter 
suggests that applying it is unnecessary. 
ExpressJet reports that no torque seal 
has been found on the seat track 
fasteners of 25 (newly affected) 
airplanes in its fleet. 


We agree. The service bulletins 
merely recommend the torque seal 
application. We have removed this 
requirement from paragraph (f) in this 
supplemental NPRM. 


Request To Revise Compliance Time 


The same commenter requests that the 
torque check be done once during the C- 
check, but provides no justification for 
the request. 


We disagree with the request. We- 
have determined that the compliance 
time, as proposed, represents the 
maximum interval of time allowable for 
the affected airplanes to continue to 
safely operate before the torque check is 
done. Since maintenance schedules vary 
among operators, there would be no 
assurance that the torque check would 
be done during that maximum interval. 
However, according to the provisions of 
paragraph (h) in this supplemental 
NPRM, we may approve requests to 
adjust the compliance time if the 
request includes data proving that a 
different compliance time would 
provide an acceptable level of safety. 
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Additional Changes To Original NPRM 


We have revised this action to clarify 
the appropriate procedure for notifying 
the principal inspector before using any 
approved AMOC on any airplane to 
which the AMOC applies. 

We have revised the applicability of 
the original NPRM to identify model 
designations as published in the most 
recent type certificate data sheet for the 
affected models. 

After the original NPRM was issued, 
we reviewed the figures we have used 
over the past several years to calculate 


AD costs to operators. To account for 
various inflationary costs in the airline 
industry, we find it necessary to 
increase the labor rate used in these 
calculations from $65 per work hour to 
$80 per work hour. The cost impact 
information, below, reflects this 
increase in the specified hourly labor 
rate. 


FAA’s Determination and Proposed 
Requirements of the Supplemental 
NPRM 


Certain changes discussed above 
expand the scope of the original NPRM; 


ESTIMATED Costs 


therefore, we have determined that it is 
necessary to reopen the comment period 
to provide additional opportunity for 
public comment on this supplemental 
NPRM. 


Costs of Compliance 


The following table provides the 
estimated costs for U.S. operators to 


comply with this supplemental NPRM. 


This supplemental NPRM would affect 
about 539 airplanes of U.S. registry. 


Average 
Airplane(s) Work hours | labor rate/ Parts mond 
hour 
28 80 | Minimal .... 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 


because it addresses an unsafe condition | 


that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation: 

1. Is not a “significant regulatory 
action’ under Executive Order 12866; 

2. Is not a “significant rule’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 


3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this supplemental NPRM and placed it 
in the AD docket. See the ADDRESSES 
section for a location to examine the 
regulatory evaluation. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 
EMPRESA BRASILEIRA DE 

AERONAUTICA S.A. (EMBRAER): 

Docket No. FAA—2005-—19676; 

Directorate Identifier 2004—NM—138—AD. 
Comments Due Date 

(a) The FAA must receive comments on 
this AD action by June 20, 2006. 

Affected ADs 

(b) None. 


Applicability- 
(c) This AD applies to EMBRAER Model 
EMB-135BJ, —135ER, —135KE, —135KL, and 
—135LR airplanes; and EMB—145, —-145ER, 
—145MR, —145LR, —145XR, —-145MP, and 
—145EP airplanes; certificated in any 
category; as listed in EMBRAER Service 
Bulletin 145LEG—53-0015, Revision 02, 
dated May 19, 2005, or 145-53-0049, 
Revision 03, dated August 10, 2005. 


Unsafe Condition 


(d) This AD was-prompted by a report 
indicating that some screws that attach the 
passenger seat tracks were undertorqued. We 
are issuing this AD to prevent improper 
torque of those screws, which in the case of 
a hard landing or a high deceleration impact 
condition could result in damage to the seat 
and possible subsequent injury to the 
passenger. 


Compliance 
(e) You are responsible for having the 
actions required by this AD performed within 


the compliance times specified, unless the 
actions have already been done. 
Inspection 

(f) Within 5,000 flight hours or 36 months 
after the effective date of this AD, whichever 
occurs first, determine the torque values of 
the applicable screws that attach the seat 
tracks to the airplane. Use the 
Accomplishment Instructions of EMBRAER 
Service Bulletin 145LEG—53-0015, Revision 
02, dated May 19, 2005 (for Model EMB- 
135BJ airplanes), or Service Bulletin 145-53- 
0049, Revision 03, dated August 10, 2005 (for 
the remaining airplanes). For any screw that 
has a torque value outside the limits 
specified in the service bulletin: Before 
further flight, retorque the screw in 
accordance with the Accomplishment 
Instructions of the service bulletin. Although 
the service bulletins recommend applying 
torque seal to the heads of the screws, this 
AD does not require that action. 


30346 


Federal Register / Vol. 71, No. 102/ Friday, May 26, 2006/ Proposed Rules 


Credit for Prior Accomplishment 


(g) Accomplishment of actions specified in 
the applicable service bulletin listed in Table 


1 of this AD is also acceptable for compliance 
with the corresponding requirements of this 
AD. 


TABLE 1.—CREDIT SERVICE BULLETINS 


EMBRAER Service Bulletin 


Revision Date 


02 | November 26, 2004. 


Alternative Methods of Compliance 
(AMOCs) 

(h)(1) The Manager, International Branch, 
ANM-116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 
airplane to which the AMOC applies, notify 
the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 


Related Information 


(i) Brazilian airworthiness directive 2004— 
05-03R1, effective September 16, 2005, also 
addresses the subject of this AD. 

Issued in Renton, Washington, on May 18, 
2006. 

Kevin M. Mullin, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. E6—-8121 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2004—19245; Directorate 
Identifier 2004—-NM-—108-AD] 


RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 737-300, —400, -500, -600, —-700, 
-700C, -800, and -900 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Supplemental notice of 
proposed rulemaking (NPRM); 
reopening of comment period. 


SUMMARY: The FAA is revising an earlier 
proposed airworthiness directive (AD) 
for certain Boeing Model 737-300, —400, 
—500, -600, -700, -700C, -800, and 
—900 series airplanes. The original 
NPRM would have required modifying 
the wiring for the master dim and test 
system. For certain airplanes, the 
original NPRM also proposed to require 
related concurrent actions as necessary. 


The original NPRM resulted from a 
report that the master dim and test 
system circuit does not have wiring 
separation of the test ground signal for 
redundant equipment in the flight 
compartment. This action revises the 
original NPRM by adding a new 
concurrent action for certain airplanes, 
extending the compliance time, and 
removing certain airplanes from 
concurrent requirements. We are 
proposing this supplemental NPRM to 
prevent a single fault failure in flight 
from simulating a test condition and 
showing test patterns instead of the 
selected radio frequencies on the 
communications panels, which could 
inhibit communication between the 
flightcrew and the control tower, 
affecting the continued safe flight of the 
airplane. 

DATES: We must receive comments on 
this supplemental NPRM by June 20, 
2006. 


ADDRESSES: Use one of the following 
addresses to submit comments on this 
supplemental NPRM. 

¢ Docket Web site: Go to http// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

¢ Government-wide rulemaking Web 
site: Go to http//www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
room PL—401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL-401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124-2207, for service 
information identified in this proposed 
AD. 


FOR FURTHER INFORMATION CONTACT: 
Binh Tran, Aerospace Engineer, Systems 
and Equipment Branch, ANM-130S, 
FAA, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 


Washington 98055-4056; telephone 
(425) 917-6485; fax (425) 917-6590. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 
regarding this supplemental NPRM. 
Send your comments to an address 
listed in the ADDRESSES section. Include 
the docket number “Docket No. FAA— 
2004-19245; Directorate Identifier 
2004—NM-108—AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this supplemental NPRM. We 
will consider all comments received by 
the closing date and may amend this 
supplemental NPRM in light of those 
comments. 


We will post all comments submitted, 
without change, to http//dms.dot.gov, 
including any personal information you 
provide. We will also post a report 
summarizing each substantive verbal 
contact with FAA personnel concerning 
this supplemental NPRM. Using the 
search function of that Web site, anyone 
can find and read the comments in any 
of our dockets, including the name of 
the individual who sent the comment 
(or signed the comment on behalf of an 
association, business, labor union, etc.). 
You may review the DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(65 FR 19477-—78), or you may visit 
http//dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http//dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 
level in the Nassif Building at the DOT 
street address stated in ADDRESSES. 
Comments will be available in the AD 
docket shortly after the Docket 
Management System receives them. 
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Discussion 


We proposed to amend 14 CFR part 
39 with a notice of proposed rulemaking 
(NPRM) for an AD (the “original 
NPRM”) for certain Boeing Model 737-— 
300, —400, —500, -600, —700, —700C, 
—800 and —900 series airplanes. The 
original NPRM was published in the 
Federal Register on October 5, 2004 (69 
FR 59559). The original NPRM proposed 
to require modifying the wiring for the 
master dim and test system. For certain 


_ airplanes, the original NPRM also 


proposed to require related concurrent 
actions as necessary. 


Relevant Service Information 


We have reviewed Boeing Service 
Bulletin 737—33-1133, Revision 3, dated 
September 8, 2005. The service bulletin 
describes actions similar to those in 
Boeing Service Bulletin 737-33-1133, 
Revision 2, dated December 4, 2003, 
which was described in the original 
NPRM as the applicable source of 
service information for certain proposed 
actions on certain airplanes. Revision 3 
also reduces the number of airplanes 
subject to certain actions specified in 
Boeing Service Bulletin 737—33-1121, 
Revision 1, dated December 19, 2002. 
The NPRM refers to 737—33—1121 as the 
applicable source of service information 
for certain concurrent actions. 


Boeing Special Attention Service 
Bulletin 737—33-1132, Revision 2, dated 
September 8, 2005, describes actions 
similar to Boeing Special Attention 
Service Bulletin 737—33-1132, Revision 
1, dated March 4, 2004, which was 
described in the original NPRM as the 
applicable source of service information 
for certain proposed actions on certain 
other airplanes. Revision 2 also adds a 
concurrent action for certain airplanes. 


For certain airplanes, Service Bulletin 
737—33-1132, Revision 2, recommends 
prior or concurrent accomplishment of 
Boeing Service Bulletin 737—23-1102, 
dated June 3, 1999. Service Bulletin 
737-—23-1102 describes procedures,to 
replace the VHF and HF 
communications panels with radio 
control panels. 


Accomplishing the actions specified 
in the service information is intended to 
adequately address the unsafe 
condition. 


Comments 


We have considered the following 
comments on the original NPRM. 


Supportive Comment 


One commenter, Alaska Airlines, 
supports the original NPRM. 


Request To Delay Releaseof AD 
Pending Release of Revised Service 
Bulletins 


Boeing requests that the FAA delay 
issuing the AD until the release of 
Revision 3 of Boeing Service Bulletin 
737-33-1133. The commenter states 


_ that implementing Service Bulletin 737- 


33-1133 at Revision 2, and 
implementing the associated concurrent 
service bulletin (Boeing Service Bulletin 
737—33-1121, Revision 1, dated 
December 19, 2002), would require 
operators to perform unnecessary tasks. 
The commenter also points out that 
revising the service bulletin would help 
reduce the economic impact of the AD 
by removing the unnecessary tasks. We 
infer that the commenter wants the FAA 
to reference Revision 3 of the service 
bulletin. 

We agree to reference Boeing Service 
Bulletin 737-33-1133, Revision 3, dated 
September 8, 2005, for the reasons 
stated by the commenter. We have 
determined that this delay would have 
no adverse effect on safety, and that 
reference to Revision 3 would assist 
operators in complying with this 
supplemental NPRM. We have revised 
paragraph (f) of this AD accordingly. 


Requests From Operators To Delay 
Release of the AD 


The Air Transport Association (ATA), 
on behalf of its member, Continental 
Airlines, requests that certain Boeing 
service bulletins be revised or 
withdrawn as referenced service 
bulletins. Continental states that there 
are multiple open issues (such as 
unnecessary steps for airplanes with 
certain different control panel 
configurations) and complications with 
those service bulletins. Continental 
further suggests that if the service 
bulletins are not revised, then the AD 
should be delayed until the open issues 
with some of the Boeing service 
bulletins are resolved. 

We agree that certain service bulletins 
referenced in the NPRM need revisions. 
Since publication of the NPRM, some of 
the affected service bulletins have been 
revised to address open issues and 
complications. However, we do not 
agree to delay the issuance of this AD 
until all the affected service bulletins 
are revised. Compliance with some of 
the other affected and un-revised service 
bulletins may involve requesting 
alternative methods of compliance 
(AMOGCs), since we have determined 
that it could affect safety if we wait for 
the remaining affected service bulletins 
to be revised. Boeing has also advised 
that it does not plan to revise a few of 
the remaining affected service bulletins. 


We have revised paragraphs (f), (g) and 
(h) of this supplemental NPRM to 
reference these revised service bulletins 
as applicable. Operators are welcome to 
apply for an AMOC as specified in 
paragraph (i) of this supplemental 
NPRM. 


Requests To Extend Compliance Time 
To Modify Wiring 

The ATA, on behalf of its members, 
American Airlines, United Airlines 
(UAL), and US Airways, requests 
extending the compliance time from 30 
months to better match operators’ 
heavy/base maintenance schedule. US 
Airways suggests a 48-month 
compliance time and states that the 
proposed 30-month compliance time 
doesn’t match maintenance cycles. UAL 
also notes that the 30-month compliance 
time will create an increase in the time 
needed for C-check visits. American 
Airlines suggests re-wording the 
compliance time to “the next heavy 
overhaul visit” to prevent unnecessary 
financial hardship for the airlines. 

We agree to extend the compliance 
time. We have considered other similar 
actions and have determined that 
extending the compliance time to 48 
months will not adversely affect safety. 
We have revised paragraph (f) of this 
supplemental NPRM accordingly. We 
do not agree to use ‘“‘the next heavy 
overhaul visit,” since it is an imprecise 
compliance time, and the definition of 
heavy overhaul visit can vary 
significantly between airplane 
operators. 


Requests To Give Credit for Airplanes 
Equipped With Aircraft 
Communication and Reporting System 
(ACARS) 


The ATA, on behalf of UAL, requests 
that we give credit for airplanes 
equipped with ACARS. UAL states that 
the NPRM does not give credit for those 
airplanes that are equipped with other 
means of ground communication. UAL 
explains that ACARS transmits data to 
an operator’s dispatch group through 
the number 3 VHF system (VHF3), 
which is dedicated solely for ACARS 
usage. The frequency tuning for VHF3 is 
controlled by ACARS, not the VHF - 
control panel. UAL concludes that 
ACARS provides an equivalent level of 
safety for the purposes of the NPRM 
since the flightcrew is still able to 
communicate with the ground, even if 
the fault occurs. 

We partially agree with the 
commenters that ACARS provides some 
level of communication with the ground 
(usually the airplane operator’s dispatch 
or ground support office) when the fault 
occurs. However, assuming the 
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operator’s dispatch office is able to 
establish a telephone line with the 
relevant air traffic control (ATC) tower 
or center, the delays in relaying 
information between the flightcrew and 
ATC via ACARS can be substantial. This 
fault also simulates a “test condition” 
that activates several flight 
annunciators, switches, and displays, so 
that the selected communication 
frequency cannot be determined from 
the displays. This increases the 
workload of the flightcrew and has an 
impact to the safety of the airplane 
during the approach and landing phase 
of flight. Therefore, the supplemental 
NPRM has not been revised to allow 
credit for airplanes equipped with 
ACARS. 


Request To Revise Cost Estimate 


- The ATA, on behalf of UAL, requests 
that we revise the cost estimate of the 
modification in the NPRM. UAL states 
that Service Bulletin 737—33-1132 
estimates the modification to take 21 
work hours to complete, and the FAA 
estimates 14 work hours for the 
modification. UAL believes that the 
actual cost would be $1,740 per airplane 
whereas we estimate it at $910 per 
airplane. 

We disagree to revise the estimate of 
the work hours since the cost estimate 
includes only the time necessary to 
perform the specific actions actually 
proposed by this supplementary NPRM. 
The service bulletin provides a work 
hour estimate that includes time needed 
to gain access to and close up the work 
area: Our estimates also typically do not 
include incidental costs such as 
planning time, access/close-up time, or 
other incidental or administrative 
actions. However, since we published 
the original NPRM, we have revised our 
cost estimate of a work hour from $65 
to $80 to account for the increased cost 
of each work hour since we last revised 
that cost estimate. The estimates in Cost 
of Compliance have been revised 
-accordingly. - 


Request To Revise Service Bulletins To 
Identify Airplanes With Enhanced 
Ground Proximity Warning System 
(EGPWS) 


Continental Airlines requests that 
Boeing Service Bulletin 737—33-—1132 be 
revised to identify airplanes modified 
by Boeing’s EGPWS installation service 
bulletins and create an additional 


grouping for these EGPWS-modified 
airplanes. The commenter states that 
Service Bulletin 737—33—1132 has 
instructions to terminate a wire (number 
W149-045-—22) to the navigation control 
panel. Continental adds that the wire 
has already been terminated at the MMR 
control panel on airplanes modified by 
the EGPWS service bulletins. 

We agree that provisions need to be 
made for airplanes that have had 
EGPWS installed in accordance with the 


Boeing EGPWS service bulletins. Rather © 


than revising Service Bulletin 737—33- 
1132 to address EGPWS modifications, 
Boeing has issued Service Bulletin 737- 
34-1924, dated October 17, 2005, to 
address wire changes and separation. 


_Therefore Service Bulletin 737-33-1132 


does not need to be revised. We have 
not changed the supplemental NPRM in 
this regard. However, if the commenter 
believes there is still potential for 
confusion or uncertainty, it is welcome 
to apply for an AMOC to use Service 
Bulletin 737—34—1924 in accordance 
with paragraph (i) of the supplemental 
NPRM. 


Revise Service Bulletin To Remove 
Certain Requirements for Non- 
Integrated Audio Control Panels (ACPs) 


Continental Airlines and Southwest 
Airlines request that the Boeing Service 
Bulletins 737—33-—1133 and 737-—33- 
1121 be revised to make installing 
provisional wiring for lamp test 
function an optional action for airplanes 
equipped with non-integrated ACPs. | 
Southwest states that Boeing indicated 
that the wiring for the lamp test is only 
for fleet commonality for airplanes 
without integrated ACPs. Southwest 
believes that actions should not be 
mandated for the sake of fleet 
commonality. 

We agree that the provisional wiring 
for the lamp test function should not be 
required for the non-integrated ACPs. 
Boeing has revised Service Bulletin 
737-—33-1133 so that the actions of 
Service Bulletin 737—33-1121 will not 
be required concurrent action on 
airplanes that do not have integrated 
ACPs. The supplemental NPRM refers to 
this revised service bulletin. 


Request To Accommodate Airplanes 
With Certain Post-Delivery Wiring 
Changes 

Southwest Airlines requests that the 
wiring installation listed within the 


ESTIMATED COSTS 


Boeing service bulletins for automatic 
direction finder (ADF) control panels, 
Selective Calling on the radio 
communication system (SELCAL), and 
engine instrument system (EIS), be 
made optional for airplanes without 
ADF, SELCAL, and EIS installed. The 
airline states that it does not have 
SELCAL installed in its fleet, nor does 
it operate any airplanes with an EIS 
system, and is currently in the process 
of removing all ADF contro] panels from 
its fleet. 


We agree that such actions should be 
optional for those airplanes without 
those systems installed. However, 
Boeing has decided not to revise the 
service bulletins (Boeing Service 
Bulletins 
and 737—77-1023 for non-EIS 
configurations and Boeing Service 
Bulletin 737-33-1133 for non-SELCAL 
configurations) to address airplanes 
with these post-delivery wiring 
modifications. It is not feasible to 
address each operator’s configuration in 
this supplemental NPRM. Operators 
may submit a request for an AMOC in 
accordance with paragraph (i) of this 
supplemental NPRM. 


Clarification of AMOC Paragraph 


We have revised this supplemental 
NPRM to clarify the appropriate 
procedure for notifying the principal 
inspector before using any approved 
AMOC on any airplane to which the 
AMOC applies. 


FAA’s Determination and Proposed 
Requirements of the Supplemental 
NPRM 


The changes discussed above expand 
the scope of the original NPRM; 
therefore, we have determined that it is 
necessary to reopen the comment period 
to provide additional opportunity for 
public comment on this supplemental 
NPRM. 


Costs of Compliance 


There are about 2,868 airplanes of the 
affected design in the worldwide fleet. 
This supplemental NPRM would affect 
about 1,181 airplanes of U.S. registry. 
The following table provides the 
estimated costs for U.S. operators to 
comply with this supplemental NPRM. 


Boeing Service Bulletin 


Work hours 


Average labor 


Cost per 
rate per hour 


airplane 


14 


737-33-1132, Revision 2 


$80 $1,120 


Federal Register/Vol. 71, No. 102/Friday, May 26, 2006/Proposed Rules 


ESTIMATED Costs—Continued 


Boeing Service Bulletin 


Work hours 


Average labor 


Cost per 
rate per hour 


“airplane 


737-33—1133, Revision 3 


80 


ESTIMATED CONCURRENT SERVICE BULLETIN COSTS 


f 
Boeing service bul- Work hours Average labor Parts Cost per airplane | U generat Fleet cost 
letin rate per hour per airpl pete noe 
737—26A1083, Revi- | 185 occ ceeeeeeeeeee $80 | Between $30,000 Between $44,800 1 | Between $44,800 
sion 1. and $36,400. and $51,200. and $51,200. 
737-33-1121, Revi- | Between 5 and 6 80 | Between $200 and | Between $600 and 83 | Between $49,800 
sion 1. $340. $820 and $68,060. 
737—77-1022, Revi- | 72 80 | No charge .............. 4 | $23,040. 
sion 1. 
737-77-1023, Revi- | Between 1 and 3 80 | Nominal .................. Between $80 and 26 | Between $2,080 
sion 1. $240. and $6,240. 
an affected air- 
plane is imported 
and placed on 
U.S. register. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 


We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 

’ section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 


For the reasons discussed above, I 
certify that the proposed regulation: 

1. Is not a “significant regulatory 
action’”’ under Executive Order 12866; 


2. Is not a “significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this supplemental NPRM and placed it 
in the AD docket. See the ADDRESSES 
section for a location to examine the 
regulatory evaluation. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


Boeing: Docket No. FAA-—2004—19245; 
Directorate Identifier 2004-NM—108—AD. 


Comments Due Date 
(a) The FAA must receive comments on 


~ this AD action by June 20, 2006. 


Affected ADs 
(b) None. 


Applicability 

(c) This AD applies to Boeing Model 737- 
300, —400, and —500 series airplanes 
identified in Boeing Special Attention 
Service Bulletin 737-33-1132, Revision 2, 
dated September 8, 2005; and Model 737- 
600, —700, —700C, —800, and —900 series 
airplanes identified in Boeing Service 
Bulletin 737-33-1133, Revision 3, dated 
September 8, 2005; certificated in any 
category. 


Unsafe Condition 


(d) This AD results from a report that the 
master dim and test system circuit does not 
have wiring separation of the test ground 
signal for redundant equipment in the flight 
compartment. We are issuing this AD to 
prevent a single fault failure in flight from 
simulating a test condition and showing test 
patterns instead of the selected radio 
frequencies on the communications panels, 
which could inhibit communication between 
the flightcrew and the control tower, 
affecting the continued safe flight of the 
airplane. 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Modification 


(f) Within 48 months after the effective 
date of this AD: Modify the wiring for the 
master dim test system in accordance with 
the Accomplishment Instructions of Boeing . 
Special Attention Service Bulletin 737-33- 
1132, Revision 2, dated September 8, 2005 
(for Model 737-300, —400, and —500 series 
airplanes); and Boeing Service Bulletin 737— 
33-1133, Revision 3, dated September 8, 
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2005 (for Model 737-600, —700, —700C, —800, 
and —900 series airplanes); as applicable. 


Actions Required To Be Accomplished Prior 
to or Concurrently With Paragraph (f) of 
This AD 

(g) Prior to or concurrently with 
accomplishment of paragraph (f) of this AD, 


TABLE 1.—PRIOR/CONCURRENT ACTIONS 


do the actions specified in Table 1 of this AD, 
as applicable. 


For— 


Accomplish all actions associated with— 


7 cgi to the Accomplishment Instructions 
fe) — 


Group 57 airplanes identified in Boeing Special 
Attention Service Bulletin 737-33-1132, Re- 
vision 2, dated September 8, 2005. 


Group 37 and 46 airplanes identified in Boeing 
Service Bulletin 737-33-1133, Revision 3, 
dated September 8, 2005. 

Group 2 airplanes identified in Boeing Service 
Bulletin 737-33—1121, Revision 1, dated De- 
cember 19, 2002. 

Group 39 airplanes identified in Boeing Service 
Bulletin 737-33-1133, Revision 3, dated 
September 8, 2005. 

Group 59 airplanes identified in Boeing Special 
Attention Service Bulletin 737—33-1132, Re- 
vision 2, dated September 8, 2005. 


installing an engine instrument system (EIS) 
and. 


Modifying the advisory system for the EIS 


Installing wiring for the test system for the 
audio control panel lamp. 


Installing splice SP896 
Installing a smoke detection and fire extin- 
guishing system in the cargo compartment. 


Replacing the VHF and HF communications 
panels with radio control panels. 


Boeing Service Bulletin 737-77-1022, 
sion 1, dated October 26, 1989. 


Revi- 


Boeing Service Bulletin 737-77-1023, Revi- 
sion 1, dated November 9, 1989. 
Boeing Service Bulletin 737-33-1121, 


- sion 1, dated December 19, 2002. 


Revi- 


Boeing Service Bulletin 737—26A1083, 
sion 1, dated November 15, 2001. 


Revi- 


Boeing. Service Bulletin 737-26A1083, 
sion 1, dated November 15, 2001. 


Revi- 


Boeing Service Bulletin 737-23-1102, dated 
June 3, 1999. : 


Actions Accomplished per Previous 
Issue of Service Bulletins 


(h) Actions accomplished before the 
effective date of this AD in accordance 


with the service bulletins identified in 
Table 2 of this AD are considered 
acceptable for compliance with the 


corresponding actions specified in this 
AD. 


TABLE 2.—PREViOUS ISSUES OF SERVICE BULLETINS 


Service Bulletin 


Revision level Date 


Boeing Service Bulletin 737-33-1133 


Boeing Service Bulletin 737—-33—1133 
Boeing Service Bulletin 737—33-1133 .... 


Boeing Special Attention Service Bulletin 737—33—1132 
Boeing Special Attention Service Bulletin 737—-33—1132 


Original December 19, 
2002. 

April 17, 2003. 

December 4, 2003. 

March 20, 2003. 

March 4, 2004. 


Revision 1 
Revision 2 
Original 

Revision 1 


Alternative Methods of Compliance 
(AMOCs) 


(i)(4) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this 
AD, if requested in accordance with the 
procedures found in 14 CFR 39.19. 


(2) Before using any AMOC approved 
in accordance with § 39.19 on any 
airplane to which the AMOC applies, 
notify the appropriate principal 
inspector in the FAA Flight Standards 
Certificate Holding District Office. 


Issued in Renton, Washington, on May 15, 
2006. 
Kevin M. Mullin, 


Acting Manager, Transport Airplane 
Dierctorate, Aircrft Certification Service. 
[FR Doc. E6-8120 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-13-P 


‘CONSUMER PRODUCT SAFETY 


COMMISSION 
16 CFR Part 1115 


Substantial Product Hazard Reports. 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Proposed revision to 
interpretative rule. 


SUMMARY: Section 15(b) of the Consumer 
Product Safety Act, 15 U.S.C. 2064(b), 
requires manufacturers, distributors, 
and retailers of consumer products to 
report potential product hazards to the 
Consumer Product Safety Commission. 
The Commission publishes proposed 
revisions to its interpretative rule 
advising manufacturers, distributors, 
and retailers how to comply with the 
requirements of section 15(b). The 
proposed revisions identify certain 
factors the Commission and staff 


consider when assessing whether a 
product is defective or not. The 
proposed revisions also clarify that 
compliance with voluntary or 
mandatory product safety standards 
may be considered by the Commission 
in making certain determinations under 
section 15(b).1 In addition, the 
Commission may consider the adoption 
of an interpretative regulation related to 
the statutory factors for the assessment 
of civil penalties pursuant to section 20, 
CPSA (15 U.S.C. 2069(b), (c)). A 
separate Federal Register notice, if 
approved, will be issued for public 


comment. 


DATES: The Office of the Secretary must 
receive written comments not later than 
June 26, 2006. 


1 Commissioner Thomas H. Moore filed a 
statement which is available from the Office of the 
Secretary or on the Commission’s Web site at http:// 
www.cpsc.gov. 
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ADDRESSES: Written comments should 
be captioned ‘Substantial Product 
Hazard Reports” and e-mailed to the 
Office of the Secretary at cpsc- 
os@cpsc.gov. Written comments may 
also be sent to the Office of the 
Secretary, Consumer Product Safety 
Commission, 4330 East West Highway, 
Bethesda, Maryland 20814 or by 
facsimile at (301) 504—0127. 

FOR FURTHER INFORMATION CONTACT: John 
Gibson Mullan, Assistant Executive 
Director, Compliance and Field 
Operations at (301) 504-7626. 
SUPPLEMENTARY INFORMATION: To 
provide further guidance, clarity and 
transparency to the regulated 
community on reporting obligations 
under section 15(b) of the Consumer 
Product Safety Act (CPSA), 15 U.S.C. 
2064(b), the Commission proposes 
revisions to its interpretative rules 
regarding reporting of possible 
substantial product hazards. Section 
15(b) of the CPSA requires that every 
manufacturer (including an importer), 
distributor or retailer of a consumer 
product who obtains information which 
reasonably supports the conclusion that 
its product fails to comply with an 
applicable consumer product safety rule 


. or with a voluntary consumer product 


safety standard upon which the 
Commission has relied under section 9 
of the CPSA, or contains a defect which 
could create a substantial product 
hazard as defined in section 15(a)(2) of 
the CPSA, or creates an unreasonable 
risk of serious injury or death, shall 
immediately inform the Commission of 
such failure to comply, of such defect, 
or of such risk, unless the manufacturer, 
distributor or retailer has actual 
knowledge that the Commission has 
been adequately informed. In 1978, the 
Commission first published an 
interpretative rule, 16 CFR part 1115, 
which explained the section 15(b) 
reporting requirement and provided 
guidance on filing section 15(b) reports. 
In this notice the Commission proposes 
revisions to the interpretative rule to 
clarify factors relevant to section 15(b) 
reporting determinations. 


A. Section 1115.4 Defect 


The first revision clarifies the 
Commission’s definition of ‘“‘defect’’ by 
adding four additional criteria 
Commission staff use to evaluate 
whether a risk of injury is the type of 
risk that will render a product defective, 
thus possibly triggering a reporting 
obligation under section 15(b). The rule 
currently states that in determining 
whether the risk of injury associated 
with a product is the type of risk which 
will render a product defective, the 


Commission and staff consider, as 
appropriate: The utility of the product 
involved; the nature of the risk of injury 
which the product presents; the 
necessity for the product; the 
population exposed to the product and 
its risk of injury; the Commission’s own 
experience and expertise; the case law 
interpreting Federal and State public 
health and safety statutes; the case law 
in the area of products liability; and 
other factors relevant to the 
determination. The proposed revision 
adds the following factors: The 
obviousness of such risk; the adequacy 
of warnings and instructions to mitigate 
such risk; the role of consumer misuse 
of the product, and the foreseeability of 
such misuse. 

The determination of whether a 
product presents a risk of injury that 
would render it defective is a threshold 
issue in evaluating reporting obligations 
under section 15(b) of the CPSA and is 
one of the most critical determinations 
a company is required to make under 
the CPSA. A firm must report if it 
obtains information which reasonably 
supports the conclusion that a product 
it manufactures and/or distributes 
contains a defect which could create a 
substantial product hazard. 15 U.S.C. 
2064(b)(2). In determining whether a 
product contains a defect that presents 
a substantial risk of injury, the 
Commission has explained that certain 
products may not be defective although 
they present a risk of injury because that 
risk is outweighed by the usefulness of 
the product and its ability to function 
prapesly. The classic example is a knife. 

The regulatory criteria for evaluating 
whether a product presents a risk of 
injury that may render it defective have 
been in effect since 1978. In the more 
than twenty years since then, the 
Commission and staff have evaluated 
hundreds of products using, as 
appropriate, these criteria. The 
Commission has concluded, based on 
experience and practice in applying the 
criteria, that the four proposed 
additional factors—the obviousness of 


. such risk; the adequacy of warning and 


instructions to mitigate such risk; the 
role of consumer misuse of the product 
and the foreseeability of such misuse— 
will enable a better analysis of whether 
the risk of injury associated with a 
product is the type of risk which will 
render the product defective. 


B. Section 1115.12(g)(1)(ii) Number of 
Defective Products Distributed In 
Commerce 


The Commission also clarifies that in 
evaluating the substantial risk of injury 
involving a particular consumer 
product, it recognizes that the risk of 


injury from a product may decline over 
time as the number of products being 
used by consumers decreases. While 
there may be other factors unique to a 
particular product which influence the 
rate of the reduction, if any, of injury 
risk, Commission staff believes that this 
factor is reasonable and appropriate to 
consider when evaluating the impact of 
the number of defective products 
distributed in commerce, authorized by 
16 CFR 1115.12(g)(1)(ii), when 
undertaking a substantial product 
hazard determination. 


C. Section 1115.8 Compliance With 
Product Safety Standards 


The proposed revisions also add a 
new § 1115.8, “Compliance with 
Product Safety Standards.” This section 
is intended to further explain how the 
Commission views compliance with 
applicable voluntary or mandatory 
standards, particularly in the context of 
decisions under section 15(b) of the 
CPSA. 

The Commission strongly encourages 
all firms to comply with voluntary 
consumer product safety standards and 
advises that where appropriate, 
compliance or non-compliance with 
such standards may be considered by 
the Commission and staff in exercising 
its authority under the CPSA, including 
when making determinations under 
section 15. The section also provides 
that compliance or non-compliance 
with applicable mandatory consumer 
product safety standards may be 
considered by the Commission and staff 
in making relevant determinations and 
exercising relevant federal authorities 
under the CPSA and other federal 
statutes including when making 
corrective action determinations under 
section 15 of the CPSA. 

The Commission is providing this 
guidance to emphasize that compliance 
with voluntary or mandatory standards 
are relevant considerations to the 
exercise of its authorities, particularly in 
evaluating section 15(b) obligations. The 
provision on voluntary standards is 
added to emphasize that when the 
Commission staff preliminarily 
determines whether a product presents 
a substantial product hazard under 
section 15(b) of the CPSA, the 
Commission staff will consider 
compliance with any relevant voluntary 


_ standard as part of that determination. 


Therefore, by this provision the 
Commission urges firms to consider 
compliance with voluntary standards in 
evaluating whether or not a substantial 
product hazard should be reported to 
the Commission. 

In the context of mandatory 
standards, the Commission emphasizes 
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that the Commission will consider such 
compliance when making relevant 
determinations and exercising relevant 
authorities under the CPSA and other 
federal statutes. In particular, a 
product’s compliance with a mandatory 
standard will be considered in 
determining whether and to what extent 
corrective action is necessary. This 
policy statement is not intended to 
reduce the volume of reporting to the 
Office of Compliance. ; 


List of Subjects in 16 CFR Part 1115 


Administrative practice and 
procedure, Business and Industry, 
Consumer protection, Reporting and 
recordkeeping requirements. 

Accordingly, 16 CFR part 1115 is 
proposed to be amended as follows: 


PART 1115—SUBSTANTIAL PRODUCT 
HAZARD REPORTS 


1. The authority citation for part 1115 
continues to read as follows: 


Authority: 15 U.S.C. 2061, 2064, 2065, 
2066(a), 2068, 2070, 2071, 2073, 2076, 2079 
and 2084. 


2. In § 1115.4, amend the concluding 
text by adding a new phrase after the 
phrase, “the population exposed to the 
product and its risk of injury;” to read 
as follows: 


§1115.4 Defect. 


* * * the obviousness of such risk; 
the adequacy of warnings and 
instructions to mitigate such risk; the 
role of consumer misuse of the product 
and the foreseeability of such misuse;” 

3. Section 1115.8 is added to read as 
follows: 


§1115.8 Compliance with Product Safety 
Standards. 

(a) Voluntary Standards. The CPSA . 
and other federal statutes administered 
by the Commission generally encourage 
the private sector development of, and 
compliance with voluntary consumer 
product safety standards to help protect 
the public from unreasonable risks of 
injury associated with consumer 
products. To support the development 
of such consensus standards, 
Commission staff participates in many 
voluntary standards committees and 
other activities. The Commission also 
strongly encourages all-firms to comply 
with voluntary consumer product safety 
standards and considers, where 
appropriate, compliance or non- 
compliance with such standards in 
exercising its authorities under the 
CPSA and other federal statutes, 
including when making determinations 
under section 15 of the CPSA. Thus, for 


example, whether a product is in 
compliance with applicable voluntary 
safety standards may be relevant to the 
Commission staff's preliminary 
determination of whether that product 
presents a substantial product hazard 
under section 15 of the CPSA. 


(b) Mandatory Standards. The CPSA 
requires that firms comply with all 
applicable mandatory consumer product 
safety standards and to report to the 
Commission any products which do not 
comply with either mandatory 
standards or voluntary standards upon 
which the Commission has relied. As is 
the case with voluntary consumer 
product safety standards, compliance or 
non-compliance with applicable 
mandatory safety standards may be 
considered by the Commission and staff 
in making relevant determinations and 
exercising relevant authorities under the 
CPSA and other federal statutes. Thus, 
for example, while compliance with a 
relevant mandatory product safety 
standard may not, of itself, relieve a firm 
from the need to report to the 
Commission a product defect that 
creates a substantial product hazard 
under section 15 of the CPSA, it will be 


- considered by staff in making the 


determination of whether and what type 
of corrective action may be required. 

4. Section 1115.12 is amended by 
adding a new sentence at the end of 
paragraph (g)(1)(ii) to read as follows: 


§1115.12 Information which should be 
reported; evaluating substantial product 
hazard. 


* * * * * 


(g * 

(1) 

(ii) * * * The Commission also 
recognizes that the risk of injury from a 
product may decline over time as the 
number of products being used by 


consumers decreases. 
* * * * * 


Dated: May 22, 2006. 
Todd A. Stevenson, 


Secretary , Consumer Product Safety 
Commission. 


[FR Doc. 06-4888 Filed 5—25-06; 8:45 am] 
BILLING CODE 6355-01-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Transportation Security Administration 
49 CFR Chapter XII 
Coast Guard 


33 CFR Chapter I, 46 CFR Chapter | 


[Docket Nos. TSA-2006-—24191; USCG- 
2006-24196; USCG-2006~-24371] 


RIN 1652—-AA41; 1625-AB02 


Transportation Worker Identification 
Credential (TWIC) Implementation in 
the Maritime Sector; Hazardous 
Materials Endorsement for a 
Commercial Driver’s License; 
Consolidation of Merchant Mariner 
Qualification Credentials 


AGENCY: Transportation Security 
Administration, Coast Guard, DHS. 
ACTION: Notice of meetings. 


SUMMARY: This notice provides the times 
and locations of the public meetings 
which will be held by the 
Transportation Security Administration 
(TSA) and the Coast Guard (USCG) 
regarding the Notice of Proposed 
Rulemaking entitled ‘Transportation 
Worker Identification Credential (TWIC) 
Implementation in the Maritime Sector; 
Hazardous Materials Endorsement for a 
Commercial Driver’s License”’ and the 
Notice of Proposed Rulemaking entitled 
“Consolidation of Merchant Mariner 
Qualification Credentials”, both of 
which were published in the Federal 
Register on May 22, 2006. 

DATES: Public meetings will be held this 
year, on Wednesday, May 31, in 
Newark, NJ; Thursday, June 1, in 
Tampa, FL; Tuesday, June 6, in St. 
Louis, MO; and Wednesday, June 7 in 
Long Beach, CA. 

ADDRESSES: The public meetings will be 
held at the following hotels: In Newark, 
NJ, at the Sheraton Newark Airport 


Hotel, 128 Frontage Road, Newark, NJ, 


07114; in Tampa Bay, FL at the Grand 
Hyatt Tampa Bay Hotel, 2900 Bayport 
Drive, Tampa, FL, 33607; in St. Louis, 
MO at the Renaissance St. Louis Hotel 
Airport, 9801 Natural Bridge Road, St. 
Louis, MO, 63134; and in Long Beach, 
CA at the Renaissance Long Beach 
Hotel, 111 East Ocean Blvd, Long Beach, 
CA, 90802. 

FOR FURTHER INFORMATION CONTACT: For 
questions concerning the public 
meetings, please contact LCDR Jonathan 
Maiorine, Commandant (G—PCP-2), 
United States Coast Guard, 2100 Second 
Street, SW., Washington, DC 20593; toll 
free telephone 1(877) 687-2243. 
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’ SUPPLEMENTARY INFORMATION: On May 
22, 2006, the Notice of Proposed 
Rulemaking entitled “Transportation 
Worker Identification Credential (TWIC) 
Implementation in the Maritime Sector; 
Hazardous Materials Endorsement for a 
Commercial Driver’s License’”’ (the 
‘“‘TWIC proposed rule’’) and the Notice 
of Proposed Rulemaking entitled 
“Consolidation of Merchant Mariner 
Qualification Credentials” (the 
proposed rule’’) were published in the 
Federal Register (71 FR 29396 and 71 
FR 29462, respectively). At the time of 
submission to the Office of the Federal 
Register for publication, only the dates 
and cities of the public meetings were 
known. Specific location information is 
now available and is provided in this 
notice. Additionally, a typographical | 
error was made in the rulemaking 
documents with respect to the day of 
the week for the St. Louis and Long 
Beach public meetings which are 
corrected in this notice. 

Interested individuals are encouraged 
to attend, provide comments and ask 
questions about the TWIC and MMC 
rules. 


Agenda of Meetings 


These meetings will be held to take 
comments regarding both the TWIC 
proposed rule (Docket Nos. TSA—2006- 
24191; USCG—2006—24196) and the 
MMC proposed rule (Docket No. USCG— 
2006—24371). We will receive comments 


organized by Code of Federal Regulation- 


(CFR) Titles, in the anticipated order of 
49 CFR, then 33 CFR, and finishing with 
46 CFR. 

The meetings are expected to run 
from 9 a.m. to 5 p.m. with the exception 
of Long Beach which is planned from 10 
a.m. to 6 p.m. We may end the meetings 
early if there are no additional 
comments or questions. 


Information on Services for Individuals 
With Disabilities 


For information on facilities or 
services for individuals with disabilities 
or to request special assistance at the 
meetings, please contact the hotel where 
the meeting will be held, or the 
individual listed in the FOR FURTHER 
INFORMATION CONTACT section above. 


Dated: May 22, 2006. 
Howard L. Hime, 


Acting Director of Standards, Assistant 
Commandant for Prevention, U.S. Coast 
Guard. 


Dated: May 23, 2006. 
Mardi Ruth Thompson, 


Deputy Chief Counsel, Transportation 
Security Administration. 


[FR Doc. 06-4900 Filed 5—23—-06; 3:21 pm] 
BILLING CODE 4910-15-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 82 
[FRL-8174-9] 


© 


Protection of Stratospheric Ozone: 
Notice of Data Availability; New 
Information Concerning SNAP 
Program Proposal on Ozone Depleting 
Substitutes in Foam Blowing 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of data availability and 
request for comment. 


SUMMARY: The Environmental Protection 
Agency (EPA) is making available to the 
public new information related to a 
November 4, 2005 proposed rule under 
the Significant New Alternatives Policy 
(SNAP) program under section 612 of 
the Clean Air Act (70 FR 67120). The 
SNAP program reviews alternatives to 
Class I and Class II ozone depleting 
substances and approves the use of 
alternatives which reduce the overall 
risk to public health and the 
environment. The November 4, 2005 - 
proposed rule proposed to list two 
hydrochlorofluorocarbons (HCFCs)— 
HCFC-22 and HCFC-142b—as 
unacceptable substitutes in foam 
blowing applications, but proposed to 
grandfather existing users until January 
1, 2010. In response to the November 
2005 proposal, EPA received public 
comments, which have been made 
available through the Air Docket (see 
General Information section below for 
docket contact information). The 
Agency has also received additional 
information regarding the technical 
viability of non-ozone depleting 
alternatives in blowing agents available 
for polyurethane “‘pour foam’”’ and the 
extruded polystyrene foam.industries. 
Today, the Agency is requesting 
comment on these materials. We plan to 
consider this information, and any 
comment received during the comment 
period, in determining what future 
action to take on our November 4, 2005 
proposal regarding the use of HCFC-—22 
and HCFC-142b in foam blowing 
applications. This information may 
impact the outcome of the final rule, 
such as adjusting the January 1, 2010 
grandfathering date or clarifying the 
definition of ‘‘existing use.” 

DATES: We will accept comments on the 
new data through June 26, 2006. 
ADDRESSES: Comments may also be 
submitted electronically, by facsimile, 
or through hand delivery/courier. 
Follow the detailed instructions as 
provided at the beginning of the 
SUPPLEMENTARY INFORMATION section. 


FOR FURTHER INFORMATION CONTACT: For 
further information about this notice, 
contact Seema Schappelle by telephone 
at (202) 343-9548, or by e-mail at 
schappelle.seema@epa.gov. Overnight 
or courier deliveries should be sent to 
the office location at 1310 L Street, NW., 
Washington, DC 20005. Notices and 
rulemakings under the SNAP program 
are available on the internet at http:// 
www.epa.gov/ozone/snap/regs. 


SUPPLEMENTARY INFORMATION: 


Table of Contents 


I. General Information 
A. How Can I Get Copies of Related 
Information ? 
B. How and to Whom Do I Submit 
Comments? 
C. How Should I Submit CBI to the 
Agency? 
II. What is today’s action? 
I. What information is EPA making 
available for review and comment? 
IV. Where can I get the data being made 
available for comment? 
V. Why is EPA making this data available? 
VI. What is EPA not taking comment on? 
VII. What supporting documentation do I 
need to include in my comments? 


I. General Information 


A. How Can I Get Copies of Related 
Information? 


1. Docket 


EPA has established an official public 
docket for this action under Docket ID 
No. OAR—2004—0507 (continuation of 
OAR-2003-0228 and Docket A—2000- 
18). The official public docket consists 
of the documents specifically referenced 
in this action, any public comments 
received, and other information related 
to this action. Hard copies of documents 
from prior to the public comment period 
are found under Docket ID No. A-2000— 
18. Although a part of the official 
docket, the public docket does not 
include Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
The official public docket is the 
collection of materials that is available 
for public viewing at the Air and 
Radiation Docket in the EPA Docket 
Center, (EPA/DC) EPA West, Room 
B102, 1301 Constitution Ave., NW., 
Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 


- holidays. The telephone number for the 


Reading Room is (202) 566-1742, and 
the telephone number for the Air and 
Radiation Docket is (202) 566-1742. 


2. Electronic Access 


An electronic version of the public 
docket is available through EPA’s 
electronic public docket and comment 
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system, EPA Dockets. You may use EPA 
Dockets at http://www.regulations.gov to 
submit or view public comments, access 
the index listing of the contents of the 
official public docket, and to access 
those documents in the public docket 
that are available electronically. Once in 
the system, key in the appropriate 
docket identification number. 

Certain types of information will not 
be placed in the EPA Dockets. 
Information claimed as CBI and other 
information whose disclosure is 
restricted by statute, which is not 
included in the official public docket, 
will not be available for public viewing 
in EPA’s electronic public docket. EPA’s 
policy is that copyrighted material will 
not be placed in EPA’s electronic public 
docket but will be available only in 
printed, paper form in the official public 
docket. Although not all docket 
materials may be available 
electronically, you may still access any 
of the publicly available docket 
materials through the docket facility 
identified in section I.B.1. above. 

For public commenters, it is 
important to note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing in EPA’s electronic public 
docket as EPA receives them and 
without change, unless the comment 
contains copyrighted material, CBI, or 
other information whose disclosure is 
restricted by statute. When EPA 
identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EPA’s electronic public docket. The 
entire printed comment, including the 
copyrighted material, will be available 
in the public docket. 

Public comments submitted on 
computer disks that are mailed or 
delivered to the docket will be 
transferred to EPA’s electronic public 
docket. Public comments that are 
mailed or delivered to the Docket will 
be scanned and placed in EPA’s 
electronic public docket. Where 
practical, physical objects will be 
photographed, and the photograph will: 
be placed in EPA’s electronic public 
docket along with a brief description 
written by the docket staff. 


B. How and To Whom Do I Submit 
Comments? 


You may submit comments 
electronically, by mail, by facsimile, or 
through hand delivery/courier. To 
ensure proper receipt by EPA, identify 
the appropriate docket identification 
number in the subject line on the first 
page of your comment. Please ensure 


that your comments are submitted 
within the specified comment period. 
Comments received after the close of the 
comment period will be marked “late.” 
EPA is not required to consider these 
late comments. If you wish to submit 
CBI or information that is otherwise 
protected by statute, please follow the 
instructions in section I.D. Do not use 
EPA Dockets or e-mail to submit CBI or 
information protected by statute. 


1. Electronically 


If you submit an electronic comment 
as prescribed below, EPA recommends 
that you include your name, mailing 
address, and an e-mail address or other 
contact information in the body of your 
comment. Also include this contact 
information on the outside of any disk 
or CD ROM you submit, and in any 
cover letter accompanying the disk or 
CD ROM. This ensures that you can be 
identified as the submitter of the 
comment and allows EPA to contact you 
in case EPA cannot read your comment 
due to technical difficulties or needs 
further information on the substance of 
your comment. EPA’s policy is that EPA 
will not edit your comment, and any 
identifying or contact information 
provided in the body of a comment will 
be included as part of the comment that 
is placed in the official public docket, 
and made available in EPA’s electronic 
public docket. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. 

Your use of EPA’s electronic public’ 
docket to submit comments to EPA 
electronically is EPA’s preferred method 
for receiving comments. Go directly to 
EPA Dockets at http:// 
www.regulations.gov, and follow the 
online instructions for submitting 
comments. To access EPA’s electronic 
public docket from the EPA Internet 
Home Page, select “Information 
Sources,” “‘Dockets,”’ and “EPA 
Dockets.”’ Once in the system, key in 
Docket ID No. QAR-2004—0507. The 
system is an “anonymous access” 
system, which means EPA will not 
know your identity, e-mail address, or 
other contact information unless you 
provide it in the body of your comment. 

Comments may be sent by electronic 
mail (e-mail) to A-And-R- 
Docket@epa.gov, Attention Docket ID 
No. OAR—2004—0507. In contrast to 
EPA’s electronic public docket, EPA’s e- 
mail system is not an “anonymous 
access” system. If you send an e-mail 
comment directly to the Docket without 
going through EPA’s electronic public 
docket, EPA’s e-mail system 
automatically captures your e-mail 


address. E-mail addresses that are 
automatically captured by EPA’s e-mail 
system are included as part of the 
comment that is placed in the official 
public docket, and made available in 
EPA’s electronic public docket. 

You may submit comments on a disk 
or CD ROM that you mail to the mailing 
address identified in section I.B.1. 
These electronic submissions will be 
accepted in Microsoft Word, 
WordPerfect or ASCII file format. Avoid 
the use of special characters and any 
form of encryption. 


2. By Mail 

Send two copies of your comments to: 
Air and Radiation Docket, 
Environmental Protection Agency, 
Mailcode: 6102T, 1200 Pennsylvania 
Ave., NW, Washington, DC, 20460, 
Attention Docket ID No. OAR—2004-— 
0507. 


3. By Hand Delivery or Courier 


Deliver your comments to: EPA 
Docket Center, (EPA/DC) EPA West, 
Room B102, 1301 Constitution Ave., 
NW, Washington, DC., Attention Docket 
ID No. OAR-2004-0507. Such deliveries 
are only accepted during the Docket’s 
normal hours of operation as identified 
in section I.B.1. 


4. By Facsimile 


Fax your comments to: 202—566— 
1741, Attention Docket ID. No. OAR- 
2604-0507. 


C. How Should I Submit CBI to the 
Agency? 

Do not submit information that you 
consider to be CBI electronically 
through EPA’s electronic public docket 
or by e-mail. Send or deliver 
information identified as CBI only to the 
following address: Seema Schappelle, 
U.S. EPA, 8th floor, 1310 L Street NW, 
Washington DC 20005 via overnight 
delivery service, Attention Docket ID 
No. OAR-2004—0507. You may claim 
information that you submit to EPA as 
CBI by marking any part or all of that 
information as CBI (if you submit CBI 
on disk or CD ROM, mark the outside 
of the disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

In addition to one complete version of 
the comment that includes any 
information claimed as CBI, a copy of 
the comment that does not contain the 
information claimed as CBI must be 
submitted for inclusion in the public 
docket and EPA’s electronic public 
docket. If you submit the copy that does 
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not contain CBI on disk or CD ROM, 
mark the outside of the disk or CD ROM 
clearly that it does not contain CBI. 
Information not marked as CBI will be 
included in the public docket and EPA’s 
electronic public docket without prior 
notice. If you have any questions about 
CBI or the procedures for claiming CBI, 
please consult the person identified in 
the FOR FURTHER INFORMATION CONTACT 
section. 


II. What is today’s action? 


Today, we are requesting comment on 
additional information developed after 
the comment period on the appropriate 
period for grandfathering existing users 
in certain end uses for foam blowing 
applications. In the November 4, 2005 
proposed rule, EPA proposed two 
actions regarding the acceptability of 
HCFC-22 and HCFC-142b in the foam 
sector. First, EPA proposed to find 
HCFC-22 and HCFC-142b as 
unacceptable foam blowing agent 
substitutes for HCFC-141b in 
commercial refrigeration, sandwich 
panels, and slabstock and “‘other”’ foam, 
but proposed to grandfather existing 
users until January 1, 2010. Second, 
EPA proposed to find HCFC—22 and 
HCFC-142b unacceptable as substitutes 
for CFCs in all foam end-uses, but 
proposed to grandfather existing users 
until January 1, 2010. 

Based on the public comments 
received, it became apparent that 
several manufacturers had made 
significant progress in adopting non- 
ozone depleting substances (ODS) 
alternatives for specific foam 
applications. Beginning with a previous 
proposal on the use of HCFC-—22 and 
HCFC-142b in foam manufacturing on 
July 11, 2000 (65 FR 42653), the Agency 
has continually monitored the progress 
of the industry’s transition to 
alternatives. In the July 22, 2002 final 
SNAP rule to that proposal (67 FR 
47703), EPA reiterated that it would 
monitor progress on the transition and 
make adjustments as needed: ‘“‘EPA is 
continuing to review the commercial 
refrigeration, sandwich panels, and 
slabstock and other foams end-uses to 
determine the progress of non-ozone 
depleting alternatives. As non-ozone 
depleting alternatives become more 
widely available, the Agency will 
reevaluate the acceptability of HCFCs in 
these end uses. Therefore, foam 
manufacturers within these applications 
that are using HCFCs should begin using 
non-ozone depleting alternatives as 
soon as they are available in 
anticipation of future EPA action 
restricting the use of HCFCs.” 

In keeping with that policy, especially 
in light of public comments on the 


November 2005 proposal, EPA asked 
Stratus Consulting, Inc. to evaluate the 
availability and technical viability of 
alternatives in the polyurethane ‘‘pour 
foam” and the extruded polystyrene 
foam industries. We are making the 
evaluation from Stratus available for 
comment and plan to-consider this 
information and any comment received 
during the comment period in 
determining what the appropriate 
grandfathering period should be for 
existing use of HCFC-—22 and HCFC- 


'142b in foam blowing applications. 


Ill. What information is EPA making 
available for review and comment? 
EPA is making available two reports 
by Stratus Consulting, Inc. on the 
availability and technical viability of 


alternatives in the polyurethane “pour 


foam”’ and the extruded polystyrene 
foam industries. The information for 
these assessments was collected directly 
from industry representatives through 
meetings and phone conversations. The 
conclusions (and in the case of pour 


foam, recommendations) provided in 


these two reports are provided below. 
1. Polyurethane “Pour Foam”’ 
a. Conclusions 


i. Non-ODS alternatives are available, 
currently being formulated by systems 
houses, and technically viable across all 
end uses. 

ii. No technical performance hurdles 
to using non-ODS alternatives were 
identified that cannot be overcome 
either through design changes or with 
support from suppliers and systems 
houses. 

iii. EPA’s 2000 SNAP proposal, which 
addresses the use of HCFCs in foam 
manufacturing, stated that it can take up 
to four years to complete blowing agent 
transitions (U.S. EPA, 2000). The 
transition requires six steps: (1) 
Obtaining new permits or modifying 
existing permits, (2) changing 
equipment to optimize production and 
ensure worker safety, (3) establishing 
raw material suppliers, (4) developing 
formulations, (5) testing final products, 
and (6) obtaining final product review 
and approval by relevant boards and 
agencies. Companies that chose to plan 
ahead for the eventual phase-out of 
HCFC-22 and HCFC—142b could have 
initiated this process in the period from 
2002 to 2003, when the current suite of 
alternatives became available, if not 
before, and could have completed the 
first four steps by the current date. 
Thus, these companies could anticipate 
completing their conversion by 2006 or 
2007. 

iv. Those companies that have not 
taken the initial steps to transition to 


non-ODS blowing agents should be able 
to have market-ready products by 
January 2008. This is based on two 
findings. First, most if not all, systems 
houses have already developed non- 
ODS formulations; and second, several 
manufacturers of finished pour foam 
products (including walk-in storage 
coolers, reach-in storage coolers, metal 
panels, insulated beverage dispensers, 
picnic coolers, and entry and garage 
doors) were able to convert to non-ODS 
formulations within 18 months. 

v. Several end users that converted 
from HCFC-141b to HCFC-22 made the 
decision to convert to HCFC-22 under 
the assumption that HCFC-—22 would be 
an acceptable alternative until January 
1, 2010 (Russell, 2006f). 

vi. Those companies that have already 
converted to HFC alternatives are 
bearing higher system costs than those 
that have not. While some of these 
companies were forced to convert to 
HFCs because they used HCFC-141b for 
an.extended period of time and were 
therefore unable to allot the time 
necessary to transition to HCFC—22, 
others chose to convert to HFC 
alternatives to be environmentally 
proactive and avoid a second 
conversion in the future. 

vii. Any grandfathering period for 
current HCFC-22 users that would 
extend beyond January 1, 2008 would 
put those who have already converted to 
HFCs in a higher cost position for an 
extended period of time. Companies 
that converted and adopted ozone 
friendly substitutes to HCFC-141b 
based on EPA’s July 11, 2000 proposed 
rulemaking, are competitively 
disadvantaged. 

viii. Shortening the grandfather 
period is consistent with the spirit of 
the narrowed use limits. However, 
product sectors should be allowed 
sufficient time to complete the 
conversions. 


b. Recommendations 


i. EPA needs to allow sufficient time 
for companies to test final products, and 
obtain final review and approval from 
customers, code bodies, agencies, and 
relevant boards in order to complete 
conversions to non-ODS-alternatives 
across product sectors. It is probable 
that end users will be able to complete 
the final steps for a successful 
conversion in 9-14 months. 

ii. If EPA chooses to remove the 
narrowed use limits for sandwich 
panels, slabstock, and other pour foam 
applications, a grandfathering deadline 
of January 1, 2008 is recommended for 
existing users. By this date, all 
companies would have had sufficient 
time to convert to available non-ODS 
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alternatives. This timeline would give 
companies that converted from HCFC- 
141b to HCFC-22 several more years of 
operations and cost savings to offset 
their initial costs of converting from 
HCFC-141b to HCFC-22. 


2. Extruded Polystyrene Foam 
c. Conclusions 


i. XPS boardstock made from non- 

_ ODS blowing agent technology has been 
produced in Europe since 2001. These 
products have been commercially 
accepted by the existing customer base, 
and the industry did not experience a 
loss of competitive position with respect 
to non-XPS foam insulation products 
(BASF, 2004; Dow Chemical Company, 
2005). 

ii. The characterization of R-value 
specifications differs between Europe 
and the United States. This is a major 
driving force for U.S. manufacturers 
optimizing blowing agents because 
specific R-values have a more direct 
effect on the competitiveness of the 
product in this country. 

iii. European and United States 
markets demand different physical 
dimensions. As described above, 
narrower, thicker, and higher density 
products are easier to produce with 
alternative formulations such as those 
commercialized in Europe. 

iv. The chemical and physical 
property comparisons between non-ODS 
alternatives and HCFC-142b and HCFC- 
22 indicate that commercially viable 
alternatives will be adopted shortly by 
U.S. manufacturers. In fact, companies 
considering additional capacity are 
likely to have developed a viable 
solution before committing funds for 
capital expansion. 

v. U.S. manufacturers are probably 
considering the following options, based 
on the physical properties of these 
blowing agents both individually and 
when incorporated into blends (UNEP, 
2005): 

1. HFC-134a 

2. Hydrocarbons 

3. Ethanol 

4. HFC-152a 

5. COz 

6. Other alternatives currently under 
development. 


vi. It takes approximately 30-36 
months to order and install new 
equipment, and manufacture products 
that meet specifications. Formulations 
need to be identified by 2007 to meet 
the January 1, 2010, deadline; thus these 
lines will be ready for manufacturing 
integration in late 2008 or early 2009. It 
would benefit companies developing 
new capacity before January 1, 2010, to 
install flexible technologies that could 


use HCFC-142b, if necessary, and easily 
switch 'to alternatives by the deadline. 

The Agency is seeking comments on 
the accuracy and thoroughness of the 
information in the two reports 
summarized above. 


IV. Where can I get the data being made 
available for comment? 


All of the data in which we are | 
seeking comment can be obtained 
through the Air Docket (see General 
Information section above for docket 
contact information). Reference 
numbers are as follows: 

—Memo on Review of SNAP Approved 
Non-Ozone Depleting Blowing Agents 
Available to the Extruded Polystyrene 
Foam Industry—Air Docket, OAR- 
2004-0507 reference number XX 

—Memo on Technical Viability of SNAP 
Approved Non-Ozone Depleting 
Blowing Agents Available for Pour 
Foam Applications—Air Docket, 
OAR-2004—0507 reference number 
XX 

V. Why is EPA making this data 

available? 

We are soliciting comment on this 
new information to ensure that we use 
the best information available when we 
determine how to proceed on the 
grandfathering period proposed in our 
November 4, 2005 proposal to list 
HCFC-22 and HCFC-142b as 
unacceptable. Because the information 
on which we are seeking comment will 
be considered by EPA in determining 
how to proceed on our proposal 
regarding the use of HCFC-22 and 
HCFC-142b in foam blowing 
applications, the Agency is providing 
the public with an opportunity to 
comment on the quality of the available 
information. This information will be 
used to ensure that issues relating to the 
technical viability of alternatives and 
industry impacts are fully considered by 
EPA prior to moving forward with a 
rulemaking in the foams sector. 


VI. What is EPA not taking comment 
on? 

EPA is only accepting comments on 
accuracy and completeness of the 


information outlined in today’s Federal 
Register Notice. 


VII. What supporting documentation do 
I need to include in my comments? 


Please provide any published studies 
or raw data supporting your position. 
Dated: May 12, 2006. 
Brian McLean, 


Director, Office of Atmospheric Programs, 
Office of Air and Radiation. 


(FR Doc. E6-8177 Filed 5—25-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 


[EPA-R04-SFUND-2006-0385; FRL-8173- 
8] 


National Oil and Hazardous 
Substances Pollution Contingency 
Pian; National Priorities List 


AGENCY: Environmental! Protection 
Agency. 

ACTION: Notice of intent to delete the 
Cedartown Industries, Inc. site from the 
National Priorities List: request for 
comments. 


SUMMARY: The U.S. Environmental 
Protection Agency (EPA) Region 4 
announces its intent to delete the 
Cedartown Industries, Inc. site (the Site) 
from the National Priorities List (NPL) 
and requests public comment on this 
proposed action. The NPL constitutes 
Appendix B of the National Oil and 
Hazardous Substances Pollution 
Contingency Plan (NCP), 40 CFR part 
300, which EPA promulgated pursuant 
to section 105 of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA) of 1980, as amended. EPA 
and the State of Georgia Environmental 
Protection Division (GEPD) have 
determined that the Site poses no 
significant threat to public health or the 
environment and therefore, further 
response measures pursuant to CERCLA 
are not appropriate. 

DATES: Comments concerning this 
proposed action may be submitted on or 
before: June 26, 2006. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA—R04— 
SFUND-2006-0385, by one of the 
following methods: 

e http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

e E-mail: farrier.brian@epa.gov 

e Fax: 404—562-8896/Attn Brian 
Farrier - 

e Mail: Brian Farrier, U.S. EPA 
Region 4, WMD-SRTSB, 61 Forsyth 
Street, SW., Atlanta, Georgia 30303. In 
addition, please mail a copy of your 
comments on the information collection 
provisions to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget (OMB), Attn 
Desk Officer for EPA, 725 17th Street, 
NW., Washington, DC 20503. 

Instructions: Direct your comments to 
Docket ID No. EPA—R04—SFUND-2006- 
0385. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
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www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 


- http://www.regulations.gov Web site is 


an ‘anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
www.regulations.gov your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 
Docket: All documents in the docket 
are listed in the http:// 
www.regulations.gov index. Although 


listed in the index, some information is . 


not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material,‘such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the U.S. EPA Region 4 office located at 
61 Forsyth Street, SW., Atlanta, Georgia 
30303. Regional office is open from 7 
a.m. until 6:30 p.m. Monday through 
Friday, excluding legal holidays. 


Written comments may be submitted 
to Brian Farrier within 30 days of the 
date of this publication. 


FOR FURTHER INFORMATION CONTACT: 
Brian Farrier, U.S. Environmental 
Protection Agency, Region 4, Atlanta 
Federal Center, 61 Forsyth Street, SW., 
Atlanta, Georgia 30303, or e-mail at 
farrier.brian@epa.gov. 


SUPPLEMENTARY INFORMATION: 


Table of Contents 


I. Introduction 

Il. NPL Deletion Criteria 

Il. Deletion Procedures 

IV. Basis for Intended Site Deletion 


I. Introduction 


The EPA Region 4 announces its 
intent to delete the Cedartown 
Industries, Inc. site, located in 
Cedartown, Polk County, Georgia, from 
the NPL, which constitutes Appendix B 
of the NCP, 40 CFR Part 300, and 
requests comments on this proposed 


-action. EPA identifies sites on the NPL 


that appear to present a significant risk 
to public health, welfare, or the 
environment. Sites on the NPL may be 
the subject of remedial actions financed 
by the Hazardous Substance Superfund 
Trust Fund (Fund). Pursuant to 

§ 300.425(e)(3) of the NCP, any site 
deleted from the NPL remains eligible 
for Fund-financed remedial actions if 
conditions at the site warrant such 
action. 

EPA will accept comments 
concerning this proposed action for 
thirty days after publication of this 
notice in the Federal Register. 


Il. NPL Deletion Criteria 


The NCP establishes the criteria that 
the EPA uses to delete sites from the 
NPL. In accordance with 40 CFR 
300.425(e), sites may be deleted from, or 
re-categorized on, the NPL where no 
further response is appropriate. In 
making this determination, EPA shall 
consider, in consultation with the State, 
whether any of the following criteria 


_ have been met: 


(i) Responsible or other parties have 
implemented all appropriate response 
actions required; 

(ii) All appropriate Fund-financed 
responses under CERCLA have been 
implemented and no further action by 
responsible parties is appropriate; or 

(iii) The remedial investigation has 
shown that the release poses no 
significant threat to public health or the 
environment and, therefore, taking of 
remedial measures is not appropriate. 

CERCLA Section 121(c), 42 U.S.C. 
9621(c), provides in pertinent part that: 

“Tf the President selects a remedial action 
that results in any hazardous substances, _ 
pollutants, or contaminants remaining at the 
Site, the President shall review such 
remedial action no less often than each five 
years after the initiation of such remedial 
action to assure that human health and the 
environment are being protected by the 
remedial action being implemented. * * *” 


EPA policy interprets this provision 
of CERCLA to apply to those sites where 
treated, in this case solidified, waste 
remains on-site. On that basis, for 


reasons set forth below, the statutory 
requirement has been satisfied at this 
Site, and five year reviews and 
operation and maintenance activities 
will be required. In the event new 
information is discovered which 
indicates a need for further action, EPA 
may initiate appropriate remedial 
actions. In addition, whenever there is 
a significant release from a site 
previously deleted from the NPL, that 
site may be restored to the NPL without 
application of the Hazardous Ranking 
System. Accordingly, the Site is 
qualified for deletion from the NPL. 


III. Deletion Procedures 


EPA will accept and evaluate public 
comments before making a final 
decision on deletion. The following 
procedures were used for the intended 
deletion of the site: 

1. EPA has consulted with the GEPD 
on this proposed action, and GEPD has 
concurred with the deletion decision; 

2. Concurrently with this Notice of 
Intent, a notice has been published in 
local newspapers and has been 
distributed to appropriate federal, state 
and local officials and other interested 
parties announcing a 30-day public 
comment period on the proposed 
deletion from the NPL; and 

3. The Region has made all relevant 
documents available at the information 
repositories. 

The Region will respond to significant 
comments, if any, submitted during the 
comment period. 

Deletion of the Site from the NPL does 
not itself create, alter, or revoke any 
individual rights or obligations. The 
NPL is designed primarily for 
informational purposes to assist Agency 
management. 

A deletion occurs when EPA’s 
Regional Administrator places a final 
notice in the Federal Register. 
‘Generally, the NPL will reflect any 
deletions in the final update following 
the Notice. Public notices and copies of 
the Responsiveness Summary, if any, 
will be made available to local residents 
by the Regional office. 


IV. Basis for Intended Site Deletion 


_ The following site summary provides 
the EPA’s rationale for the intention to 
delete this Site from the NPL. 

The Cedartown Industries, Inc. site is 
located in Cedartown, Polk County, 
Georgia. The Site is 6.8 acres in size and 
it was used as an iron foundry 
beginning in 1874, smelting iron ore 
from regional iron mines northwest of 
Cedartown. In addition to iron smelting, 
pumps and plow blades were 
manufactured, and a machine shop was 
operated, beginning in the 1930s. Then, 
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from February 1978 to May 1980, the 
site operated a secondary lead smelting 
business. It is the lead smelting 
operations that resulted in the majority 
of the environmental impact at the Site. 

In 1986, GEPD conducted a site 
inspection and found approximately 
5,000 cubic yards of slag material and 
32,000 gallons of wastewater in an 
inactive impoundment, in addition to 
elevated concentrations of lead and 
cadmium in site waste piles and in the 
soil. 

EPA proposed the site for inclusion 
on the NPL in June 1988, finalizing the 
site’s listing in February 1990. 

In March 1990, under the direction of 
the EPA, an Interim Waste Removal was 
implemented to remove the slag pile, 
contaminated soil and debris, 
wastewater, and impoundment 
_. sediment from the site; in all, a total of 
8,380 tons of solid material was 
disposed of off-site, in addition to 485, 
360 pounds of liquid waste and a small 
amount of reclaimed coke. 

Based on Cedartown Industries, Inc. 
records and other information, GEPD 
and EPA identified a number of 
potentially responsible parties (PRPs). 
In 1990, the Cedartown Industries, Inc. 
PRP Group entered into an 
Administrative Order of Consent with 
EPA. This Order required the 
Cedartown Industries, Inc. PRP Group to 
conduct a Remedial Investigation and 
Feasibility Study (RI/FS) at the site. The 
RI/FS was conducted from 1990 to 1993. 
The purpose of the RI is to identify the - 
nature and extent of contamination, 
whereas the purpose of the FS is to 
identify the options available to 
remediate this contamination. 

The RI documented inorganic 
contamination in soil and groundwater. 
After reviewing the results of the RI/FS, 
EPA issued a Record of Decision (ROD) 
on May 7, 1993. The selected remedy 
called for the excavation and onsite 
treatment of impacted soils by 
stabilization/solidification, with onsite 
disposal. Soils with lead levels above 
500 milligrams per kilogram were 
excavated; these soils were then treated 
until four treatment standards were met, 
as detailed in the ROD. In addition, the 
ROD also called for monitoring of the 
groundwater beneath the site, with a 
contingency remedy to be invoked at 
EPA’s discretion, as necessary. 

On May 24, 1994, a Consent Decree 
was negotiated between EPA and the 
Cedartown Industries, Inc. PRP Group, 
for the performance of the Remedial 
Design and the Remedial Action. 

The Remedial Action was 
implemented in 1996, with a total of 
11,555 cubic yards of soils excavated 
and treated. The final inspection was 


conducted at the site on August 8, 1996, 
with representatives present from EPA, 
EPA’s oversight contractor, GEPD, the 
supervising contractor, and the 
remediation contractor, and the 
property owner. This inspection 
indicated that components of the 
remedy had been constructed in 
accordance with the ROD and the 
remedial design, with two outstanding 
items identified: Proper establishment 
of the vegetative ground cover (i.e., 
grass) and stormwater accumulation. 
Plans were made to address these two 
items and a certificate of construction 
completion was submitted to EPA in 
September 1996, with EPA approval in 
March 1997. Long term groundwater 
monitoring was implemented in 
September 1996 with quarterly 
monitoring through 1998, followed by 
semi-annual monitoring beginning in 
1999. The contingent groundwater 
remedy was not invoked at this site; the 
latest sampling performed in 2005 
showed no results above groundwater 
standards. 


In September 2001, EPA finalized a 
Five Year Review for this site, which 
included a site walk-through inspection. 
The only deficiency noted during the 
Five Year Review was the lack ofa 
comprehensive deed restriction, which 
has since been addressed. The Five Year 
Review concluded that the remedy is 
functioning as intended and is 
protective of human health and the 
environment. 


EPA, with the concurrence of the 


_ GEPD, has determined that all 


appropriate actions at the Cedartown 
Industries, Inc. site have been’ _ 
completed, and no further remedial 
action is necessary. Therefore, EPA is 
proposing deletion of the Site from the 
NPL. 


Editorial Note: This document was 
received in the Office of the Federal Register 
May 19, 2006. 

Dated: February 22, 2006. 

J.I. Palmer, Jr., 

Regional Administrator, Region 4. 

[FR Doc. E6-7928 Filed 5-25-06; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


42 CFR Part 414 

[CMS-1317-P] 

RIN 0938-A0O11 

Medicare Program; Revisions to the 
Payment Policies of Ambulance . 


Services Under the Fee Schedule for 
Ambulance Services 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Proposed rule. 


SUMMARY: We are proposing to set forth 
changes to the fee schedule for payment 
of ambulance services by adopting 
revised geographic designations for 
urban and rural areas as set forth in 
Office of Management and Budget’s 
(OMB) Core-Based Statistical Areas 
(CBSAs) standard. We propose to 
remove the definition of Goldsmith 
modification and reference the most 
recent version of Goldsmith 
modification in the definition of rural 
area. In addition, we propose to add the 
definition of urban area as defined by — 
OMB and revise our definitions of 
emergency response, rural area, and 
specialty care transport (SCT). 

We also propose to discontinue the 
annual review of the conversion factor 
(CF) and of air ambulance rates. We 
would continue to monitor payment and 
billing data on an ongoing basis and 
make adjustments to the CF and to air 
ambulance rates as appropriate to reflect 
any significant changes in these data. 
DATES: To be assured consideration, 
comments must be received at one of 
the addresses provided below, no later 
than 5 p.m. on July 25, 2006. 
ADDRESSES: In commenting, please refer 
to file code CMS—1317-P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

You may submit comments in one of 
four ways (no duplicates, please): 

1. Electronically. You may submit 
electronic comments on specific issues 
in this proposed regulation to http:// 
www.cins.hhs.gov/eRulemaking. Click 
on the link ‘Submit electronic 
comments on CMS regulations with an 
open comment period.” (Attachments 


‘should be in Microsoft Word, 


WordPerfect, or Excel; however, we 
prefer Microsoft Word.) 

2. By regular mail. You may mail 
written comments (one original and two 
copies) to the following address ONLY: 
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Centers for Medicare & Medicaid 
Services, Department of Health and 
Human Services, Attention: CMS—1317-— 
P, P.O. Box 8017, Baltimore, MD.21244— 
8017. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By express or overnight mail. You 
may send written comments (one 
original and two copies) to the following 
address ONLY: Centers for Medicare & 
Medicaid Services, Department of 
Health and Human Services, Attention: 
CMS-1317-P, Mail Stop C4—26-05, 
7500 Security Boulevard, Baltimore, MD 
21244-1850. 

4. By hand or courier. If you prefer, 
you may deliver (by hand or courier) 
your written comments (one original 
and two copies) before the close of the 
comment period to one of the following 
addresses. If you intend to deliver your 
comments to the Baltimore address, 
please call telephone number (410) 786— 
7197 in advance to schedule your 
arrival with one of our staff members. 
Room 445-—G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201; or 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 

(Because access to the interior of the © 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are 
encouraged to leave their comments in 
the CMS drop slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 

Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
received after the comment period. 

For information on viewing public 
comments, see the beginning of the 
. SUPPLEMENTARY INFORMATION section. 
FOR FURTHER INFORMATION CONTACT: 
Anne Tayloe, (410) 786-4546. 
SUPPLEMENTARY INFORMATION: 

Submitting Public Comments: We 
welcome comments from the public on 
all issues set forth in this rule to assist 
us in fully considering issues and 
developing policies. You can assist us 
by referencing the file code CMS—1317- 
P and the specific ‘issue identifier” that 
precedes the section on which you 
choose to comment. ; 

Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 
business information that is included in 


a comment. CMS posts all comments 
received before the close of the 
comment period on its public Web site 
as soon as possible after they have been 
received. Comments received timely 
will be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
of a document, at the headquarters of 
the Centers for Medicare & Medicaid 
Services, 7500 Security Boulevard, 
Baltimore, Maryland 21244, Monday ‘ 
through Friday of each week from 8:30 
a.m. to 4 p.m. To schedule an 
appointment to view public comments, 
phone 1-800-743-3951. 


I. Background 


Under the ambulance fee schedule, 
the Medicare program pays for 
transportation services for Medicare 
beneficiaries when other means of 
transportation are contraindicated. 
Ambulance services are classified into 
different levels of ground (including 
water) and air ambulance services based 
on the medically necessary treatment 
provided-during transport. These 
services include the following levels of 
service: 

e For Ground— 
++ Basic Life Support (BLS) 
++ Advanced Life Support, Level 1 

(ALS1) 
++ Advanced Life Support, Level 2 
(ALS2) 
++ Specialty Care Transport (SCT) 
++ Paramedic ALS Intercept (PI) 

e For Air— 
++ Fixed Wing Air Ambulance (FW) 
++ Rotary Wing Air Ambulance (RW) 


A. History of Medicare Ambulance 
Services 


1. Statutory Coverage of Ambulance 
Services 


Under sections 1834(l) and 1861(s)(7) 
of the Social Security Act (the Act), 
Medicare Part B (Supplemental Medical 
Insurance) covers and pays for 
ambulance services, to the extent 
prescribed in regulations, when the use 
of other methods of transportation 
would be contraindicated by the 
beneficiary’s medical condition. 

The House Ways and Means 
Committee and Senate Finance 
Committee Reports that accompanied 
the 1965 Social Security Amendments 
suggest that the Congress intended 
that— 

e The ambulance benefit cover 
transportation services only if other 
means of transportation are 
contraindicated by the beneficiary’s 
medical condition; and 

e Only ambulance service to local 
facilities be covered unless necessary 


services are not available locally, in 
which case, transportation to the nearest 
facility furnishing those services is 
covered (H.R. Rep. No. 213, 89th Cong., 
1st Sess. 37 and Rep. No. 404, 89th 
Cong., 1st Sess. Pt 1, 43 (1965)). 

The reports indicate that 
transportation may also be provided 
from one hospital to another, to the 
beneficiary’s home, or to an extended 
care facility. 


2. Medicare Regulations for Ambulance 
Services 


Our regulations relating to ambulance 
services are set forth at 42 CFR part 410, 
subpart B and 42 CFR part 414, subpart 
H. Section 410.10(i) lists ambulance 
services as one of the covered medical 
and other health services under 
Medicare Part B. Therefore, ambulance 
services are subject to basic conditions 
and limitations set forth at § 410.12 and 
to specific conditions and limitations 
included at § 410.40. Part 414, subpart 
H, describes how payment is made for 
ambulance services covered by 
Medicare. 

The national fee schedule for: 
ambulance services is being phased in 
over a 5-year transition period 
beginning April 1, 2002. (See § 414.615). 
In accordance with section 414 of the 
Medicare Prescription Drug, 
Improvement and Modernization Act of 
2003 (MMA) (Pub. L. 108-173), we 
added new § 414.617 which specifies 
that for ambulance services furnished 
during the period July 1, 2004 through 
December 31, 2009, the ground 
ambulance base rate is subject to a floor 
amount, which is determined by 
establishing nine fee schedules based on 
each of the nine census divisions, and 
using the same methodology as was 
used to establish the national fee 
schedule. If the regional fee schedule 
methodology for a given census division 
results in an amount that is lower than 
or equal to the national ground base 
rate, then it is not used, and the national 
fee schedule amount applies for all 
providers and suppliers in the census 
division. If the regional fee schedule 
methodology for a given census division 
results in an amount that is greater than 
the national ground base rate, then the 
fee schedule portion of the base rate for 
that census division is equal to a blend 
of the national rate and the regional rate. 
For CY 2006, this blend would be 40 
percent regional ground base rate and 60 
percent national ground base rate. As of 
January 1, 2006, the total payment 
amount for air ambulance providers and 
suppliers will be based on 100 percent 
of the national ambulance fee schedule, 
while the total payment amount for 
ground ambulance providers and 
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suppliers will be based on either 100 
percent of the national ambulance fee 
schedule or 60 percent of the national 
ambulance fee schedule and 40 percent 
of the regional ambulance fee schedule. 


II. Provisions of the Proposed Rule 


In this proposed rule, we would set 
forth changes to the fee schedule for 
payment of ambulance services by 
adopting revised geographic 
designations for urban and rural areas as 
set forth in OMB’s Core-Based Statistical 
Areas (CBSAs) standard. We propose to 
remove the definition of Goldsmith 
modification and reference the most 
recent version of Goldsmith 
modification in the definition of rural 
area. In addition, we propose to add the 
definition of urban area already defined 
by OMB. 

We are also proposing to revise the 
definition of specialty care transport 
(SCT) to clarify that a hospital is the 
only appropriate origin and destination 
point for this level of care. 

In addition, we are proposing to 
discontinue our annual review of the CF 
and of air ambulance rates because we 
have not identified any significant 
differences from those assumptions in 
the 4 years since the implementation of 
the fee schedule. We would continue to 
monitor payment and billing data on an 
ongoing basis and make adjustments to 
the CF and to air ambulance rates as 
appropriate to reflect any significant 
changes in these data. 

Finally, we are proposing to revise 
our current definition of emergency 
response to specify the conditions that 
warrant payment for immediate 
response. 


A. Adoption of New Geographic 
Standards for the Ambulance Fee 
Schedule 


Historically, the Medicare ambulance 
fee schedule has used the same 
geographic area designations as the 
acute care hospital inpatient prospective 
payment system (IPPS) and other 
Medicare payment systems to take into 
account appropriate urban and rural 
differences. While this promotes 
consistency across the Medicare 
program, it also provides a consistent 
and objective national definition for 
payment purposes and utilizes 
geographic area designations that more 
realistically reflect rural and urban 
populations, resulting in more accurate 
payments for ambulance services. 

As a result, we are proposing to adopt 
OMB’s-CBSA-based geographic area 
designations to more accurately identify 
urban and rural areas for ambulance fee 
schedule payment purposes. We also 
propose to update the Goldsmith 


standard, consistent with the provisions 
of section 1834(]), to more accurately 
determine rural census tracts within 
metropolitan areas. 

These changes would affect whether 
certain areas are recognized as rural or 
urban. The distinction between urban 
and rural is important for ambulance 
payment purposes because ambulance 
payments are based on the point of pick- 
up for the transport, and the point of 
pick-up for urban and rural transport is 
paid differently. Of particular 
significance to the ambulance fee 
schedule, the changes would affect 
whether or not certain areas are eligible 
for certain rural bonus payments under 
the ambulance fee schedule. For 
example, the changes would affect 
whether or not certain areas are 
recognized as what we refer to as 
“Super Rural Bonus” areas established 
by section 414(c) of the MMA and set 
forth in section 1834(1)(12) of the Act. 
That section specifies that, for services 
furnished during the period July 1, 2004 
through December 31, 2009, the 
payment amount for the ground 
ambulance base rate is increased by a 
“percent increase” (Super Rural Bonus) 
where the ambulance transport 
originates in a rural area (which 
includes Goldsmith areas) that we 
determine to be in the lowest 25th 
percentile of all rural populations 
arrayed by population density. 


1. Core-Based Statistical Areas 


_ (CBSAs)—Revised Office of 


Management and Budget (OMB) 
Metropolitan Area Definitions 


[If you choose to comment on issues 
in this section, please include the 
caption “CBSAs-REVISED OMB 
METROPOLITAN AREA 
DEFINITIONS” at the beginning of your 
comments. ] 

In the February 27, 2002 final rule (67 
FR 9100), we stated that we could not 
easily adopt and implement, within the 
timeframe necessary to implement the 
fee schedule, a methodology for 
recognizing geographic population 
density disparities other than MSA/ 
nonMSA. We also stated that we would 
consider alternative methodologies that 
may more appropriately address 
payment to isolated, low-volume rural 
ambulance providers and suppliers at a 
later date. The application of any rural 
adjustment is determined by the 
geographic location of the beneficiary at 
the time he or she is placed on board the 
ambulance. We are now proposing to 
adopt OMB’s revised geographic area 
designations for urban and rural areas to 
address payment to those isolated, low- 
volume rural providers and suppliers. 


Prior to the.2000 decennial census, 
geographic areas were consistently 
defined by OMB as Metropolitan 
Statistical Areas (MSAs) with an MSA 
being defined as an urban area and 
anything outside an MSA being defined 
as a rural area. In addition, for purposes 
of ambulance policy, we recognized the 
1990 update of Goldsmith areas 
(generally, rural census tracts within 
counties that covered large tracts of land 
with one predominant urban area only) 
as rural areas (65 FR 55077 through 
55100). In the fall of 1998, OMB 
chartered the Metropolitan Area 
Standards Review Committee to 
examine the Metropolitan Area (MA) 
standards and develop 
recommendations for possible changes 
to those standards. Three notices related 
to the review of the standards were 
published on the following dates in the 
Federal Register, providing an 
opportunity for public comment on the 
recommendations of the Committee: 
December 21, 1998 (63 FR 70525 
through 70561); October 20, 1999 (64 FR 
56627 through 56644); and August 22, 
2000 (65 FR 51059 through 51077). 

In the December 27, 2000, Federal 
Register (65 FR 82227 through 82238), 
OMB announced its new standards. In 
that notice, OMB defines a CBSA, 
beginning in 2003, as ‘‘a geographic 
entity associated with at least one core 
of 10,000 or more population, plus 
adjacent territory that has a high degree 


of social and economic integration with 


the core as measured by commuting 3 
ties.” CBSAs are conceptually areas that 
contain a recognized population 
nucleus and adjacent communities that 
have a high degree of integration with 
that nucleus. The purpose of the new 
OMB standards is to provide nationally 
consistent definitions for collecting, 
tabulating, and publishing Federal 
statistics for a set of geographic areas. 

The OMB standards designate and 
define two categories of CBSAs— 
Metropolitan Statistical Areas (MSAs) 
and Micropolitan Statistical Areas. (65 
FR 82227 through 82238) According to 
OMB, MSAs are based on urbanized 
areas of 50,000 or more population and 
Micropolitan Statistical Areas (referred 
to in this discussion as Micropolitan 
Areas) are based on urban clusters of at 
least 10,000 population but less than 
50,000 population. Counties that do not 
fall within CBSAs are deemed “‘Outside 
CBSAs.” 

Under the ambulance fee schedule, 
MSAs would continue to be recognized 
as urban areas and all other areas 
outside MSAs (including Micropolitan 
areas, areas “outside CBSAs’’, and areas 
that meet the updated definition of the 
Goldsmith Modification) would be 
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recognized as rural areas. As noted 
previously, these designations are 
important because under the ambulance 
fee schedule, Medicare transports are 
designated either urban or rural based 
on the pick-up point of the transport. 

The new OMB definitions recognize 
49 new MSAs and 565 new 
Micropolitan Areas, and extensively 
revise the composition of many of the 
existing MSAs. There are 1,090 counties 
in MSAs under the new definitions 
(previously, there were 848 counties in 
MSAs). Of these 1,090 counties, 737 are 
in the same MSA as they were prior to 
the changes, 65 are in a different MSA, 
and 288 were not previously designated 
to any MSA. 

There are 674 counties in 
Micropolitan Areas. Of these, 41 were 
previously in an MSA, while 633 were 
not previously designated to an MSA. 
There are five counties that previously 
were designated to an MSA, but are no 
longer designated to either an MSA or 
a new Micropolitan Area (Carter 
County, Kentucky; St. James Parish, 
Louisiana; Kane County, Utah; 
Culpepper County, Virginia; and King 
George County, Virginia). 

The adoption of CBSA-based 
geographic area designations would 
mean that ambulance providers and 
suppliers that pick up Medicare 
beneficiaries in areas that would be 
outside of MSAs (but are currently 
within MSA areas) may experience 
increases in payment, while those 
ambulance providers and suppliers that 
pick up Medicare beneficiaries in areas 
that would be within MSA areas (but are 
currently outside of MSAs) may 
experience decreases in payment. 

The use of updated geographical areas 
would mean the recognition of new 
urban and rural boundaries based on the 
population migration that occurred over 
a 10-year period, between 1990 and 
2000. In general, it is expected that 
ambulance providers and suppliers in 
22 States may experience payment 
increases and ambulance providers and 
suppliers in 40 States may experience 
payment decreases as a result of 
population shifts recognized by OMB’s 
CBSA-based geographic area 
designations. 

We believe that updating the MSA 
definition to conform with OMB’s 
CBSA-based geographic area 
designations, coupled with updating the 
Goldsmith Modification (that is, using 
the current Rural Urban Commuting 
Areas version, as discussed in Section 2 
of this proposed rule), would more 
accurately reflect the contemporary 
urban and rural nature of areas across 
the country for ambulance payment 
purposes and cause ambulance fee 


schedule payments to become more 
accurate. 

As of October 1, 2004, the IPPS 
adopted OMB’s revised metropolitan 
area definitions to identify ‘urban 
areas”’ for payment purposes. Under the 
IPPS, MSAs are considered urban areas 
and Micropolitan Areas and areas 
“Outside CBSAs” are considered rural 
areas (§ 412.64(b). We are proposing to 
adopt similar CBSA-based designations 
of “urban area” and “rural area” under 
the ambulance fee schedule for the 
reasons discussed. Therefore, we 
propose to revise § 414.605 to include a 
definition of urban area and to reflect 
OMB’s revised CBSA-based geographic 
area designations in our definition of 
rural area. 


2. Updated Goldsmith Modification— 
Rural Urban Commuting Areas (RUCAs) 


[If you choose to comment on issues 
in this section, please include the 
caption ““RUCAs” at the beginning of 


your comments. ] 


The Goldsmith Modification evolved 
from an outreach grant program 
sponsored by the Office of Rural Health 
Policy of the Health Resources and 
Services Administration (HRSA). This 
program was created to establish an 
operational definition of rural 
populations lacking easy access to 
health services in Large Area 
Metropolitan Counties (LAMCs). Dr. 
Harold F. Goldsmith and his associates 
created a methodology for identifying 
rural census tracts located within a large 
metropolitan county of at least 1,225 
square miles. Using a combination of 
data on population density and 
commuting patterns, census tracts were 
identified as being so isolated by 
distance or physical features that they 
were more rural than urban in character. 
The original Goldsmith Modification 
was developed using data from the 1980 
census. In order to more accurately 
reflect current demographic and 
geographic characteristics of the nation, 
HRSA’s Office of Rural Health Policy, in 
partnership with the Department of 
Agriculture’s Economic Research 
Service and the University of 
Washington, developed an update to the 
Goldsmith modification designated as 
Rural-Urban Commuting Area Codes 
(RUCAs) (69 FR 47518 through 47519). 

Rather than being limited to LAMCs, 
RUCAs use urbanization, population 
density, and daily commuting data to 
categorize every census tract in the 
country. RUCAs are used to identify 
rural census tracts in all metropolitan 
counties. Section 1834(l) of the Act 
requires that we include the most recent 
modification of the Goldsmith 
Modification to determine rural census 


tracts within MSAs. Therefore, we 
propose to remove the definition of 
“Goldsmith modification” at § 414.605 
and incorporate a reference to the most 
current version of the Goldsmith 
modification in the definition of “rural 
area.” 


B. Specialty Care Transport (SCT) 


[If you choose to comment on issues 
in this section, please include the 
caption “SPECIALTY CARE 
TRANSPORT” at the beginning of your 
comments. | 

On February 27, 2002, we published 
a final rule with comment period in the 
Federal Register (67 FR 9100) entitled 
“Fee Schedule for Payment of 
Ambulance Services and Revisions to 
the Physician Certification 
Requirements for Coverage of 
Nonemergency Ambulance Services” 
that implemented the ambulance fee 
schedule. In that final rule, we defined 
SCT in § 414.605 as the “‘interfacility 
transportation of a critically injured or 
ill beneficiary by a ground ambulance 
vehicle, including medically necessary 
supplies and services, at a level of 
service beyond the scope of the EMT 
[(Emergency Medical Technician)|— 
Paramedic. SCT is necessary when a 
beneficiary’s condition requires ongoing 
care that must be furnished by one or 
more health professionals in an 
appropriate specialty area, for example, 
nursing, emergency medicine, 
respiratory care, cardiovascular care, or 
a paramedic with additional training.” 

Additionally, ambulance vehicle staff 
are to be certified as emergency medical 
technicians and legally authorized to 
operate all lifesaving and life-sustaining 
equipment that are on board the vehicle. 
(§ 410.41(b)(1)) Typically, a SCT level of 
care occurs when the patient, who is 
already receiving a high level of care in 
the transferring acute care hospital, 
requires a level of care that the 
transferring hospital is not able to 
provide. 

We implemented the SCT level of 
payment for hospital-to-hospital ground 
ambulance transports upon 
implementation of the ambulance fee 
schedule on April 1, 2002 and we 
defined SCT at § 414.605. The definition 
of SCT in § 414.605 refers to 
“interfacility transportation.”’ We based 
our payment for SCT-level ground 
ambulance transports on hospital-to- 
hospital ambulance transportation data. 
As we stated in the preamble to the 
February 27, 2002 final rule (67 FR 
9100), the SCT level of care includes the 
situation where a beneficiary is taken by 
ground ambulance from the hospital to 
an air ambulance and then from the air 
ambulance to the final destination 
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hospital. Also, we stated in the 
preamble for both the September 12, 
2000 (65 FR 55077) proposed rule and 
the February 27, 2002 (67 FR 9108) final 
rule, that SCT is a level of interhospital 
service. However, transfer to or from a 
type of facility other than a hospital (for 
example, skilled nursing facility or 
nursing home) is not SCT. 

Subsequent to the implementation of 
the ambulance fee schedule, we 
clarified our definition of SCT as 
hospital-to-hospital transport in a 
Program Memorandum to Medicare 
contractors, which was issued on 
September 27, 2002. (Program 
Memorandum Intermediaries/Carriers, 
Transmittal AB—02—130—Change 
Request 2295, September 27, 2002) That 
document and subsequent questions 
and answers related to the definition of 
SCT were made available to the public 
on the CMS Medicare ambulance policy 
Web site. 

In addition, we clarified our 
definition of SCT in the Medicare 
Benefit Policy Manual, Chapter 10- 
Ambulance Services, in which we stated 
that SCT is regarded as a highly-skilled 
level of care of a critically injured or ill 
patient during transfer from one 
hospital to another. We have also 
clarified our policy in Ambulance Open 
Door Forums, conference calls, and oral 
and paper communication written in 
response to questions posed by 
individuals and groups representing the 
ambulance industry. 

Despite our previous attempts to 
clarify the scope of SCT transport we 
nonetheless continue to receive 
questions. For this reason, we are 
proposing to revise the definition of — 
“specialty care transport’ at § 414.605 
to read ‘“‘hospital-to-hospital”’ transport 
as opposed to “‘interfacility” 
transportation. We believe this change 
would make it absolutely clear that a 
hospital is the only appropriate origin 
and destination point for the SCT level 
of care. Since this clarification would 
only conform the regulation text to our 
current policy on this issue, there would 
be no change in policy; there would be 
no additional cost to the Medicare 
program, its contractors or ambulance 
providers and suppliers. 


C. Recalibration of the Ambulance Fee 
Schedule Conversion Factor 


[If you choose to comment on issues 
in this section, please include the 
caption ‘““RECALIBRATION OF THE 
AMBULANCE FEE SCHEDULE” at the 
beginning of your comments.] 

In the February 27, 2002 final rule 
with comment period, (67 FR 9102 and 
9103), we indicated that we would 
adjust the conversion factor (CF) if 


actual experience under the fee 
schedule was significantly different 
from the assumptions used to determine 
the initial CF and air ambulance rates. 
We said specifically that we would 
monitor payment data and evaluate 
whether the assumptions used were 
accurate. 

We have continued to review our 
assumptions annually to determine 
whether or not a conversion factor 
adjustment is warranted. We examined 
the effects of the relative volumes of the 
different levels of ambulance services 
(service mix) and the extent of low 
billing charges to determine whether we 
should adjust the CF to reflect actual 
practices. In the 4 years since the 
implementation of the ambulance fee 
schedule, no significant differences 
from our original assumptions have 
emerged. We have observed only 
insignificant differences, and, to date, 
no adjustments in any one year have 
been warranted. It is for this reason, we 


- believe it is appropriate to discontinue 


our annual review of the original 
conversion factor assumptions. We also 
believe that the formal annual review of 
air ambulance rates should be 


‘discontinued as we propose to monitor 


all ambulance rates and make 
adjustments on an “as-needed” basis. 
We would continue to monitor payment 
and billing data on an ongoing basis 
and, if actual practices under the fee 
schedule differ significantly from any of 
our assumptions, we would adjust the 
CF and air ambulance rate 
appropriately. The ambulance industry 
has available multiple venues for 
notifying CMS of potential issues. These 
are the ambulance fee schedule open 
door forums, and telephone calls to 
CMS-designated personnel. As an 
additional safeguard, CMS generally 
conducts a review of ambulance data 
each year in preparation for issuing the 
Ambulance Inflation Factor (AIF). 
Therefore, we propose to revise the 
annual review requirement at 

§ 414.610(g) to indicate that we will 
adjust the CF and air ambulance rates 
when appropriate to take into account 
actual practices under the fee schedule 
when these differ significantly from 
assumptions we use to calculate the CF 
and air ambulance rates. 


D. Hospital-to-Hospital Ambulance 
-Service—Emergency Response 


[If you choose to comment on issues 
in this section, please include the 
caption “EMERGENCY RESPONSE” at 
the beginning of your comments. ] 

In § 414.605, we define “emergency 
response”’ of an ambulance service to 
mean “responding immediately at the 
BLS [(Basic Life Support)] or ALS1 


[(Advanced Life Support Level 1)]} level 
of service to a 911 call or the equivalent 
in areas without a 911 call system. An 
immediate response is one in which the 
ambulance entity begins as quickly as 
possible to take the steps necessary to 
respond to the*call.” In our February 27, 
2002 final rule (67 FR 9100) defining 
“emergency response’, we stated that 
the additional payment for emergency 
response is for the additional overhead 
cost of maintaining the resources 
required to respond immediately to a 
call and not for the cost of furnishing a 
certain level of service to the 
beneficiary. 

The current “‘emergency response” 
definition has created confusion for 
those transports that originate at a 
hospital emergency department and the 
ambulance is transporting the 
beneficiary to an emergency department 
at another hospital for either admittance 
or treatment. For example, in most of 
these cases, the beneficiary must be 
stabilized prior to the transport. 
Therefore, the need to maintain a state 
of readiness to respond immediately to 
an urgent call, warranting a higher 
emergency response payment, does not 
appear to be applicable to these 
situations. 

Another example occurs when the 
ambulance is owned by the originating 
hospital. We stated in a Program 
Memorandum to the Medicare 
contractors (Transmittal AB—02-130, ~ 
Change Request 2295, September 27, 
2002) that upon receipt of a call for 
ambulance services, the dispatcher 
makes the determination of whether the 
call constitutes an ‘‘emergency 
response”. When the ambulance service 
is already readily available at the 
originating hospital, an emergency call 
may not be necessary, much less 
through a dispatcher for a 911 service. 

While we recognize that there may be 
instances when an emergency response 
payment is warranted for a transport 
between two hospital emergency 
departments, we believe that payment 
based on readiness to respond 
immediately is not justified 100 percent 
of the time. For this reason, we believe 
our current definition of “emergency 
response”’ needs to be revised to reflect 
only circumstances where payment for 
immediate response is truly warranted. 
Therefore, we are proposing to revise. 
the definition of ‘“‘emergency response” 
as follows: : 

“Emergency response” means that an 
ambulance entity— 

e Maintains readiness to respond to 
urgent calls at the BLS or ALS1 level of 
service; and 

e Responds immediately at the BLS 
or ALS1 level of service to 911 calls, the 
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equivalent in areas without a 911 call 
system or radio calls within a hospital 
system when the ambulance entity is 
owned and operated by the hospital. 


Ill. Collection of Information 
Requirements 


This document does not impose 
information collection and : 
recordkeeping requirements. 
Consequently, it need not be reviewed 
by the Office of Management and 
Budget under the authority of the 
Paperwork Reduction Act of 1995. 


IV. Response to Comments 


Because of the large number of public 
comments we normally receive on 
Federal Register documents, we are not 
able to acknowledge or respond to them 
individually. We will consider all 
comments we receive by the date and 
time specified in the DATES section of 
this preamble, and, when we proceed 
with a subsequent document, we will 
respond to the comments in the 
preamble to that document. 


V. Regulatory Impact 


{If you choose to.comment on issues 
in this section, please include the 
caption “REGULATORY IMPACT” at 
the beginning of your comments. ] 


A. Overall Impact 


‘We have examined the impacts of this 
proposed rule as required by Executive 
Order 12866 (September 1993, 
Regulatory Planning and Review), the 
Regulatory Flexibility Act (RFA) 
(September 19, 1980, Pub. L. 96-354), 
section 1102(b) of the Social Security 
Act, the Unfunded Mandates Reform 
Act of 1995 (Pub. L. 104-4), and 
Executive Order 13132. 

Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
if regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety effects, distributive impacts, 
and equity). A regulatory impact 
analysis (RIA) must be prepared for 
major rules with economically 
significant effects ($100 million or more 
in any 1 year). Using CY 2004 data, we 
estimate that any urban to rural 
population shifts reflected in the new 
proposed geographic designations could 
potentially result in an initial decrease 
in Medicare payments for all ambulance 
providers and suppliers of 
approximately $4.6 million. However, 
this estimate assumes that the same 
number of ambulance trips would 
originate from the same pick-up points 
as were reported in CY 2004, an 


unlikely scenario where urban and rural 
populations are shifting. We expect the 
initial change in geographic 
designations to have little, if any, 
overall effect on ambulance payments 
(See Section B, Anticipated Effects). 
This proposed rule does not reach the 
economic threshold and thus is not 
considered a major rule. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and 
governmental jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6 million to 29 million in any 1 year. 
Individuals and States are not included 
in the definition of a small entity. We 
are not preparing an analysis for the 
RFA because we have determined that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 603 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 


. a Metropolitan Statistical Area and has 


fewer than 100 beds and is located 
outside of a Metropolitan Statistical 
Area or in a rural census tract within a 
Metropolitan Statistical Area as 
determined under the most recent . 
version of the Goldsmith modification. 
We are not preparing an analysis for 
section 1102(b) of the Act because we 
have determined that this rule will not 
have a significant impact on the 
operations of a substantial number of 
small rural hospitals since small rural 
hospitals generally do not own and 
operate ambulance services. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule whose mandates require spending 
in any 1 year of $100 million in 1995 
dollars, updated annually for inflation. 
That threshold level is currently 
approximately $120 million. This rule 
will have no consequential effect on 
State, local, or tribal governments or on 
the private sector. — 

Executive Order 13132 establishes 


: certain requirements that an agency 


must meet when it promulgates a 

proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 


governments, preempts State law, or 
otherwise has Federalism implications. 
Since this regulation does not impose 
any costs on State or local governments, 
the requirements of E.O. 13132 are not 
applicable. 


B. Anticipated Effects 


As noted in Section A, Overall 
Impact, we estimate, using CY 2004 
data, that adopting CBSA-based urban 
and rural designations could potentially 
result in an initial decrease in Medicare 
payments for ambulance providers and 
suppliers of approximately $4.6 million. 
However, we believe this is not likely to 
be the case. Rather, we believe that the 
overall effect of adopting the CBSA- 
based geographic definitions would 
result in a redistribution of payments 
from urban to rural areas in some States 
and from rural to urban areas in other 
States. As noted in Section A, in using 
CY 2004 data, we held the number and 
length of ambulance trips and the pick- 
up points constant in order to isolate the 
effect of the adoption of CBSA-based 
geographic areas. We believe this 
constant, for all practical purposes, is 
not likely to occur. We contend that 
with the use of updated geographical 
areas where rural areas are redesignated 
as urban areas, it will be more likely 
than not, that some level of population 
growth has occurred resulting in more 
ambulance trips overall than had 
occurred in CY 2004, even though these 
trips are paid at a lower rate per trip 
(areas designated as rural generally 
receive a higher payment per trip than 
areas designated as urban). 

In contrast, where urban areas are 
redesignated as rural, there will be 
fewer trips than was reported in CY 
2004, but at higher rates. Thus, although 
ambulance suppliers and providers may 
bill fewer rural trips at the higher rate’ 
or more urban trips at the lower rate, we 
anticipate that the overall payments will 
remain the same. For these reasons, we 
estimate that this proposed rule will 
have no fiscal impact on the Medicare 
program because payments will, in 
effect, be redistributed. 


C. Conclusion 


For these reasons, we are not 
preparing analyses for either the RFA or 
section 1102(b) of the Act because we 
have determined that this rule will not 
have a significant economic impact on 
a substantial number of small entities or 
a significant impact on the operations of 
a substantial number of small rural 
hospitals. 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 
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List of Subjects 42 CFR Part 414 


Administrative practice and. 
procedure, Health facilities, Health 
professions, Kidney diseases, Medicare, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services proposes to amend 
42 CFR chapter IV as follows: 


PART 41 4—PAYMENT FOR PART B 
MEDICAL AND OTHER HEALTH 
SERVICES 


1. The authority citation for Part 414 
continues to read as follows: 
Authority: Secs. 1102, 1871, and 1834(]) of 


the Social Security Act (42 U.S.C. 1302, 
1395hh, and 1395m{])). 


Subpart H—Fee Schedule for 
Ambulance Services 


2. Section 414.605 is amended by— 

A. Removing the definition of 
“Goldsmith modification.” 

B. Revising the definitions of 
“emergency response,” “rural area,” 
and ‘“‘specialty care transport (SCT).” 

C. Adding the definition of “urban 
area”’ in alphabetical order. 

The revisions and addition read as 
follows: 


§ 414.605 Definitions. 


* * * * * 


Emergency response means that an 
ambulance entity— 


(1) Maintains readiness to respond to 
urgent calls at the BLS or ALS1 level of 
service; and 

(2) Responds immediately at the BLS 
or ALS1 level of service to 911 calls, the 
equivalent in areas without a 911 call 
system or radio calls within a hospital 
system when the ambulance entity is 
owned and operated by the hospital. 

* * * * * 

Rural area means an area located 
outside an urban area, or a rural census 
tract within a Metropolitan Statistical 
Area as determined under the most 
recent version of the Goldsmith 
modification as determined by the 
Office of Rural Health Policy of the 
Health Resources and Services 
Administration. 

Specialty care transport (SCT) means 
the hospital-to-hospital transportation of 
a critically injured or ill beneficiary- by 
a ground ambulance vehicle, including 
medically necessary supplies and 
services, at a level of service beyond the 
scope of the EMT-Paramedic. SCT is 
necessary when a beneficiary’s 
condition requires ongoing care that 
must be furnished by one or more health 
professionals in an appropriate specialty 
area, for example, nursing, emergency 
medicine, respiratory care, 
cardiovascular care, or a paramedic with 
additional training. 

Urban area means a Metropolitan 
Statistical Area, as defined by the 
Executive Office of Management and 
Budget. 


~ 


3. Section 414.610, paragraph (g) is © 
revised to read as follows: 


§ 414.610 Basis of payment. 


* * * * * 


(g) Adjustments. The Secretary 
monitors payment and billing data on 
an ongoing basis and adjusts the CF and 
air ambulance rates as appropriate to 
reflect actual practices under the fee 
schedule which are significantly 
different from assumptions used to 
calculate the CF and air ambulance 
rates. These rates are not adjusted solely 
because of changes in the total number 
of ambulance transports. 


(Catalog of Federal Domestic Assistance 
Program No. 93.778, Medical Assistance 
Program) : 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Editorial Note: This was received in the 
Office of the Federal Register on May 19, 
2006. 


Dated: December 7, 2005. 
Mark B. McClellan, 


Administrator, Centers for Medicare & 
Medicaid Services. 


Approved: February 28, 2006. 
Michael O. Leavitt, 
Secretary. 
[FR Doc. E6—7929 Filed 5-25-06; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


[Docket No. FV06—983-—1NC] 


Notice of Request for Extension and 
Revision of a Currently Approved 
Information Collection 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Notice and request for 
comments. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), this notice 
announces the Agricultural Marketing 
Service’s (AMS) intention to request an 
extension for and revision to a currently 
approved information collection for 
pistachios grown in California, 
Marketing Order No. 983. 


DATES: Comments on this notice must be 
received by July 25, 2006. 

Additional Information or Comments: 
Contact Valerie L. Emmer-Scott, 
Marketing Specialist, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., Stop 0237, 
Washington, DC 20250-0237; (202) 205-— 
2829, Fax: (202) 720-8938, or e-mail: 
moab.docketclerk@usda.gov. 

Small businesses may request 
information on this notice by contacting 
_ Jay Guerber, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250-0237; 
telephone (202) 720-2491, Fax: (202) 
720-8938, or e-mail: 
Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: Title: 
Pistachios Grown in California, 
Marketing Order No. 983. 
OMB Number: 0581-0215. 
Expiration Date of Approval: 
December 31, 2006: 


Type of Request: Extension and 
revision of a currently approved 
information collection. 


Abstract: Marketing order programs 


provide an opportunity for producers of | 


fresh fruits, vegetables and specialty 
crops, in a specified production area, to 
work together to solve marketing 
problems that cannot be solved 
individually. Order regulations help 
ensure adequate supplies of high quality 
product and adequate returns to 
producers. Under the Agricultural 
Marketing Agreement Act of 1937 
(AMAA), as amended (7 U.S.C. 601— 
674) industries enter into marketing 
order programs. The Secretary of 
Agriculture is authorized to oversee the 
order operations and issue regulations 
recommended by a committee of 
representatives from each commodity - 
industry. 

The information collection 
requirements in this request are 
essential to carry out the intent of the 
AMAA, to provide the respondents the 
type of service they request, and to 
administer the program, which has 
operated since 2004. 

The pistachio marketing order 
regulates the handling of pistachios 
grown in California, hereinafter referred 
to as the order, (7 CFR part 983). The 
order authorizes grade and size 
requirements, as well as a requirement 
for aflatoxin testing on domestic 
shipments only. 


The order, and rules and regulations 
issued thereunder, authorize the 
Administrative Committee for 
Pistachios (Committee) the agency 
responsible for local administration of 
the order, to require handlers and 
producers to submit certain information. 
Much of this information is compiled in 
aggregate and provided to the industry 
to assist in carrying out marketing 
decisions. : 

The Committee has developed forms 
as a means for persons to file required 
information with the Committee relating 
to pistachio shipments and other 
information needed to effectively carry 
out the requirements of the order, and 
their use is necessary to fulfill the intent 
of the AMAA. A USDA form is used to 
allow growers to vote on amendments or 
continuance of the marketing order. In 
addition, pistachio producers and 
handlers who are nominated by their 
peers to serve as representatives on the 


Committee must file nomination forms 
with the Secretary. 

Formal amendments to 
the order must be approved in referenda 
conducted by the Secretary. Also, the 
Secretary may conduct a continuance 
referendum to determine industry 
support for continuation of the order. 
Handlers are asked to sign an agreement 
to indicate their willingness to abide by 
the provisions of the order whenever the 
order is amended. These forms are 
included in this request. 

The forms covered under this 
information collection require the 
minimum information necessary to 
effectively carry out the requirements of 
the order, and their use is necessary to 
fulfill the intent of the AMAA as 
expressed in the order, and the rules 
and regulations issued under the order. 

The information collected is used 
only by authorized representatives of 
the USDA, including AMS, Fruit and 
Vegetable Programs regional and 
headquarter’s staff, and authorized 
employees of the Committee. 
Authorized Committee employees and 
the industry are the primary users of the 
information, and AMS is the secondary 
user. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average .2309 hours per 
response. 

Respondents: Pistachio producers, 
handlers and testing laboratories. 

Estimated Number of Respondents: 
771. 

Estimated Number of Responses per 
Respondent: .808 

Estimated Total Annual Burden on 
Respondents: 144 hours. 

Comments: Comments are invited on: 
(1) Whether the proposed collection of 
the information is necessary for the 
proper performance of the functions of 
the agency, including whether the 
information will have practical utility; 
(2) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 


technology. 
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Comments should reference OMB No. 
0581-0215 and the Marketing Order for 
Pistachios Grown in California, M.O. 
No. 983, and be mailed to Docket Clerk, 
Fruit and Vegetable Programs, AMS, 
USDA, 1400 Independence Avenue, 
SW., Stop 0237, Washington, DC 20250- 
0237; Tel: (202) 720-2491, Fax (202) 
720-8938; or e-mail: 
moab.docketclerk@usda.gov. Comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register. All comments 
received will be available for public 
inspection in the Office of the Docket 
Clerk during regular USDA business 
hours at 1400 Independence Ave., SW., 
Washington, DC, room 2525-S. 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will: 
also become a matter of public record. 


Dated: May 22, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


{FR Doc. E6-8104 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 


Agricultural Marketing Service 
[Docket Number FV-06-307] 


United States Standards for Grades of 
Mushrooms 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Notice. 


SUMMARY: The Agricultural Marketing 
Service (AMS), prior to undertaking 
research and other work associated with 
revising official grade standards, is 
soliciting comments on the possible 
revisions of the United States Standards 
for Grades of Mushrooms. At a meeting 
with the Fruit and Vegetable Industry 
Advisory Committee, AMS was asked to 
review the Fresh Fruit and Vegetable 
grade standards for usefulness in 
serving the industry. As a result, AMS 
has identified the United States 
Standards for Grades of Mushrooms for 
possible revision. 

AMS is considering proposed 
revisions that would allow the 
standards to be used for open veil types 
of mushrooms, include small, medium, 
and large size classifications for open 
veil types of mushrooms; revise the 
current size classifications (small to 
_ medium and large) as well as an 

addition of a button and jumbo size for 
the closed veil types of mushrooms; and 
eliminate the unclassified category. 
AMS is seeking comments regarding 


these changes as well as any other 
revisions that may be necessary to better 
serve the industry. 

DATES: Comments must be received by 
July 25, 2006. 

ADDRESSES: Interested persons are 
invited to submit written comments to 
the Standardization Section, Fresh 
Products Branch, Fruit and Vegetable 
Programs, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
1400 Independence Ave., SW., Room 
1661 South Building, Stop 0240, 
Washington, DC 20250-0240; Fax (202) 
720-8871, e-mail 
FPB.DocketClerk@usda.gov. Comments 
should make reference to the dates and 


‘ page number of this issue of the Federal 


Register and will be made available for 
public inspection in the above office 
during regular business hours. The 
United States Standards for Grades of 
Mushrooms are available either at the 
above address or by accessing the AMS, 
Fresh Products Branch Web site at: 
http://www.ams.usda.gov/standards/ 
stanfrfv.htm. 


FOR FURTHER INFORMATION CONTACT: 
Cheri L. Emery, at the above address or 
call (202) 720-2185; E-mail 
Cheri.Emery@usda.gov. 


SUPPLEMENTARY INFORMATION: Section 
203(c) of the Agricultural Marketing Act 
of 1946 (7 U.S.C. 1621-1627), as 
amended, directs and authorizes the 
Secretary of Agriculture “To develop , 
and improve standards of quality, 
condition, quantity, grade and 
packaging and recommend and 


’ demonstrate such standards in order to 


encourage uniformity and consistency 
in commercial practices.” AMS is 


' committed to carrying out this authority 


in a manner that facilitates the 
marketing of agricultural commodities. 
AMS makes copies of official standards 
available upon request. The United 
States Standards for Grades of Fruits 
and Vegetables not connected with 
Federal Marketing Orders or U.S. Import 
Requirements no longer appear in the 
Code of Federal Regulations, but are 
maintained by USDA/AMS/Fruit and 
Vegetable Programs. 

AMS is considering revisions to the 
voluntary United States Standards for 
Grades of Mushrooms using procedures 
that appear in Part 36, Title 7 of the 
Code of Federal Regulations (7 CFR part 
36). These standards were last revised 
on July 15, 1966. 


Background 
At a meeting with the Fruit and 


Vegetable Industry Advisory Committee, 


AMS was asked to review the Fresh 
Fruit and Vegetable grade standards for 
usefulness in serving the industry. AMS 


has identified the United States 
Standards for Grades of Mushrooms for 
possible revision. Prior to undertaking 
detailed work to develop the proposed 
revisions to the standards, AMS is 
soliciting comments on the proposed 
revisions and any other comments on 
the United States Standards for Grades 
of Mushrooms to better serve the — 
industry. 

AMS is considering revising the 
requirement to be free from open veils 
to read ‘‘Additionally, closed veil types 
shall be free from open veils.” AMS is 
also considering revising the definition 
of mature to read ‘Mature means that 
the mushroom is firm and well 
developed; for closed veil types the veil 
area may be stretched but not broken.” 
Unlike the current standards, these _ 
proposed revisions would allow the 
standards to be used for open veil types 
of mushrooms. 

Additionally, AMS is considering 
revising the size section from its current 
classifications of small to medium (up 
to 1° inches in diameter) and large 
(over 15/s inches in diameter) to 
incorporate current size classifications 
being used by industry for closed veil 
types of mushrooms, and add size 
classifications for open veil types of 
mushrooms. The size classifications for 
closed veil types of mushrooms would 
be: Button mushrooms shall be less than 
11 inches in diameter, medium 
mushrooms shall be 11/4 inches to less 
than 2 inches in diameter, large 
mushrooms shall be 2 inches to less 
than 2% inches in diameter, and jumbo 
mushrooms shall be 2% inches in 
diameter and larger. The proposed size 
classifications for open veil types of 
mushrooms are: Small mushrooms shall 
be less than 3 inches in diameter, 
medium mushrooms shall be 3 inches to 
less than 4 inches in diameter, and large 
mushrooms shall be 4 inches in 
diameter and larger. AMS also would 
eliminate the unclassified category. This 
section is being removed in all 
standards, when they are revised. This 
category is not a grade and only serves 
to show that no grade has been applied 
to the lot. It is no longer considered 
necessary. These revisions would bring 
the standards for mushrooms in line 
with current marketing practices, 
thereby improving the usefulness in 
serving the industry. 

This notice provides for a 60-day 
comment period for interested parties to 
comment on the proposed changes to 
the United States Standards for Grades 
of Mushrooms. Should AMS conclude 
that revisions are needed, it will 
develop a proposed revised standard 
that will be published in the Federal 
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Register with a request for comments in 
accordance with 7 CFR part 36. 
Authority: 7 U.S.C. 1621-1627. 
Dated: May 22, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. E6—8102 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 


Agriculturai Marketing Service 
[Docket No. FV-06-309] 


United States Standards for Grades of 


’ Tomatoes on the Vine 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Notice. 


SUMMARY: The Agricultural Marketing 
Service (AMS), of the Department of 
Agriculture (USDA) is soliciting 
comments on the proposed voluntary 
United States Standards for Grades of 
Tomatoes on the Vine. The proposed 
standards would provide industry with 
a common language and uniform basis 


- for trading, thus promoting the orderly 


and efficient marketing of tomatoes on 
the vine (TOV). 

DATES: Comments must be received by 
July 25, 2006. 

ADDRESSES: Interested persons are 
invited to submit written comments to 
the Standardization Section, Fresh 
Products-Branch, Fruit and Vegetable 
Programs, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
1400 Independence Ave., SW., Room 
1661 South Building, Stop 0240, 
Washington, DC 20250-0240; Fax (202) | 
720-8871, e-mail 
FPB.DocketClerk@usda.gov. Comments 
should make reference to the dates and 
page number of this issue of the Federal 
Register and will be made available for 
public inspection in the above office 
during regular business hours. 

The proposed United States Standards 
for Grades of Tomatoes on the Vine are 
available either from the above address 
or the AMS, Fresh Products Branch Web 
site at: http://www.ams.usda.gov/fv/ 
fpbdocketlist.htm. 


FOR FURTHER INFORMATION CONTACT: 
Cheri L. Emery, at the above address or 
call (202) 720-2185; e-mail 
Cheri.Emery@usda.gov. 


SUPPLEMENTARY INFORMATION: Section 
203(c) of the Agricultural Marketing Act 
of 1946 (7 U.S.C. 1621-1627), as 
amended, directs and authorizes the 
Secretary of Agriculture ‘To develop 


and improve standards of quality, 
condition, quantity, grade, and 
packaging, and recommend and 
demonstrate such standards in order to 
encourage uniformity and consistency 
in commercial practices.’’ AMS is 
committed to carrying out this authority 
in a manner that facilitates the 
marketing of agricultural commodities 
and makes copies of official standards 
available upon request. The United 
States Standards for Grades of Fruits 
and Vegetables not connected with 
Federal Marketing Orders or U.S. Import 
Requirements, no longer appear in the 
Code of Federal Regulations, but are 
maintained by USDA, AMS, Fruit me 
Vegetable Pograms. 

AMS is proposing to establish 
voluntary United States Standards for . 
Grades of Tomatoes on the Vine using 
the procedures that appear in Part 36, 
Title 7 of the Code of Federal 
Regulations (7 CFR part 36). 


Background 


AMS published a notice in the 
Federal Register (68 FR 68859) on 
December-10, 2003, soliciting comments 
on the possible revision of the United 
States Standards for Grades of 
Greenhouse Tomatoes. Based on 
comments received, AMS has 
determined that there is a need for a 
separate standard specifically for TOV. 
The proposed standards for TOV would 
establish the following grades as well as 
a tolerance for each grade: U.S. No. 1 
and U.S. No. 2. In addition, 
“Application of Tolerances” and ‘‘Size 
Classifications” sections would be 
established. This proposal also defines 
“Damage,” ‘Serious Damage,” specific 
basic requirements, and other defects. 

The proposed TOV standards would 
provide a common language for trade 
and a means of measuring value in the 
marketing of this commodity. The 
official grade of a lot of TOV covered by 
these standards will be determined by 
the procedures set forth in the 
Regulations Governing Inspection, 
Certification, and Standards of Fresh 
Fruits, Vegetables, and Other Products. 
(Sec. 51.1 to 51.61). 

This notice provides a 60-day 
comment period for interested parties to 
comment on the proposed United States 
Standards for Grades of Tomatoes on the 
Vine. 


Authority: 7 U.S.C. 1621-1627. 
Dated: May 22, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


{FR Doc. E6—8103 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Research Service 


Notice of Intent To Grant Exclusive 
License 


AGENCY: Agricultural Research Service, 
USDA. 


ACTION: Notice of intent. 


SUMMARY: Notice is hereby given that 
the U.S. Department of Agriculture, 
Agricultural Research Service, intends 
to grant to Britannia Mills Ltd, New 


_ York, NY, an exclusive license to U.S. 


Patent Application Serial No. ..10/ 
730,208, “Methods of Improving Shrink- 
Resistance of Natural Fibers, Synthetic 
Fibers, or Mixtures Thereof, or Fabric or 
Yarn Composed of Natural Fibers, 
Synthetic Fibers, or Mixtures Thereof”, 
filed on December 8, 2003. 


DATES: Comments must be received 
within thirty (30) calendar days of the 
date of publication of this Notice in the 
Federal Register. 


ADDRESSES: Send comments to: USDA, 
ARS, Office of Technology Transfer, 
5601 Sunnyside Avenue, Rm. 4—1174, 
Beltsville, Maryland 20705-5131. 


FOR FURTHER INFORMATION CONTACT: June 
Blalock of the Office of Technology 
Transfer at the Beltsville address given 
above; telephone: 301-504-5989. 


SUPPLEMENTARY INFORMATION: The 
Federal Government’s patent rights in 
this invention are assigned to the United 
States of America, as represented by the 
Secretary of Agriculture. It is in the 
public interest to so license this 
invention as Britannia Mills Ltd, New 
York, has submitted a complete and 
sufficient application for a license. The 
prospective exclusive license will be 
royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within thirty (30) days from the date of 
this published Notice, the Agricultural 
Research Service receives written 
evidence and argument which 
establishes that the grant of the license 
would not be consistent with the — 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7. 


Martha Bair Steinbock, 


“Deputy Assistant Administrator. 


{FR Doc. E6—8159 Filed 5—25—06; 8:45 am] 
BILLING CODE 3410-03-P 
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DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


Notice of Request for Extension of 
Approval of an information Collection; 
Tuberculosis Testing of Imported 
Cattle 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Extension of approval of an 
information collection; comment 
request. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
Health Inspection Service’s intention to 
request an extension of approval of an 
information collection associated with 
regulations for tuberculosis testing of 
imported cattle. 

DATES: We will consider all comments © 
that we receive on or before July 25, 
2006. 


ADDRESSES: You may submit comments 
by either of the following methods: 

Federal eRulemaking Portal: Go to 
http://www.regulations.gov and, in the 
lower ‘‘Search Regulations and Federal 
Actions” box, select ‘Animal and Plant 
Health Inspection Service” from the 
agency drop-down menu, then click on 
“Submit.” In the Docket ID column, 
select APHIS—2006—0057 to submit or - 
view public comments and to view 
supporting and related materials 
available electronically. Information on 
using Regulations.gov, including 
instructions for accessing documents, 
submitting comments, and viewing the 
docket after the close of the comment 
period, is available through the site’s 
“User Tips” link. 

Postal Mail/Commercial Delivery: 
Please send four copies of your 
comment (an original and three copies) 
to Docket No. APHIS—2006-0057, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A—03.8, 4700 
River Road Unit 118, Riverdale, MD 
20737-1238. Please state that your 
comment refers to Docket No. APHIS— 
2006-0057. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690-2817 before 
coming. 


Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. 

FOR FURTHER INFORMATION CONTACT: For 
information regarding regulations for 
tuberculosis testing of imported 
animals, contact Dr. Michael Dutcher, 
Senior Staff Veterinarian, National 


_ Tuberculosis Eradication Program, 


Eradication and Surveillance Team, 
National Center for Animal Health 
Programs, VS, APHIS, 4700 River Road 
Unit 43, Riverdale, MD 20737; (301) 
734-5467. For copies of more detailed 
information on the information 
collection, contact Mrs. Celeste Sickles, 
APHIS’ Information Collection 
Coordinator, at (301) 734—7477. 
SUPPLEMENTARY INFORMATION: 

Title: Tuberculosis Testing of 
Imported Cattle. 

OMB Number: 0579-0224. 

Type of Request: Extension of 
approval of an information collection. 

Abstract: The Animal and Plant 
Health Inspection Service (APHIS) is 
authorized under the Animal Health 
Protection Act to prohibit or restrict the 
importation of animals to prevent the 
introduction of livestock diseases into 
the United States. 

Regulations concerning the 
importation of animals are contained in 
9 CFR part 93. Subpart D of part 93 
pertains to the importation of 
ruminants, including cattle. 

The regulations in subpart D include 
requirements to ensure that cattle 
imported into the United States are free 
of bovine tuberculosis. Among other 
things, subpart D requires an import 
permit for cattle from Mexico and 
certain other countries, and requires 
that the application for the import 
permit list the specific location of all 
premises that the cattle to be imported 
have been on. Additionally, subpart D 
requires certification regarding the 
tuberculosis history of the herds from 
which a group of cattle is assembled for 
export to the United States. This . 
information is necessary to allow APHIS 
to ensure that the cattle to be imported 
are free of tuberculosis, thereby 
protecting the health of U.S. livestock. 

We are asking the Office of 
Management and Budget (OMB) to 
approve our use of these information 
collection activities for an additional 3 
years. 

The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 
information collection. These comments 
will help us: 

(1) whether the of 
information is necessary for the proper 


performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden of the 
information collection, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
information collection on those who are 
to respond, through use, as appropriate, 
of automated, electronic, mechanical, 
and other collection technologies, e.g., 
permitting electronic submission of 
responses. 

Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 2.0 
hours per response. 

Respondents: Officials of the national 
government of the region from which ~ 
the cattle originate and salaried 
veterinary officials of exporting regions. 

Estimated annual number of 


_ respondents: 300. 


Estimated annual number of 
responses per respondent: 75. 

Estimated annual number of 
responses: 7,500. 

Estimated total annual burden on 
respondents: 15,000 hours. (Due to 
averaging, the total annual burden hours 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record. 

Done in Washington, DC, this 22nd day of 
May 2006. 

Elizabeth E. Gaston, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. E6-8139 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-34—P 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


[Docket No. APHIS—2006-0063] 


_ Notice of Request for Approval of an 


Information Collection; Swine 2006 
Study 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: New information collection; 
comment request. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
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Health Inspection Service’s intention to 
initiate a new information collection 
activity to support the National Animal 
Health Monitoring System’s national 
Swine 2006 Study. 


DATES: We will consider all comments 
that we receive on or before July 25, 
2006. 


ADDRESSES: You may submit comments 
by either of the following methods: 

Federal eRulemaking Portal: Go to 
http://www.regulations.gov and, in the 
lower “Search Regulations and Federal 
Actions”’ box, select “Animal and Plant 
Health Inspection Service’’ from the 
agency drop-down menu, then click on 
“Submit.” In the Docket ID column, 
select APHIS—2006—0063 to submit or 
view public comments and to view 
supporting and related materials 
available electronically. Information on 
using Regulations.gov, including 
instructions for accessing documents, 
submitting comments, and viewing the 
docket after the close of the comment 
period, is available through the site’s 
“User Tips” link. 

Postal Mail/Commercial Delivery: 
Please send four copies of your 
comment (an original and three copies) 
to Docket No. APHIS—2006-—0063, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A—03.8, 4700 
River Road Unit 118, Riverdale, MD 
20737-1238. Please state that your 
comment refers to Docket No. APHIS— 
2006-0063. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690-2817 before 
coming. 

Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. 

FOR FURTHER INFORMATION CONTACT: For 
information on the Swine 2006 Study, 
contact Mr. Chris Quatrano, 
Management and Program Analyst, 
Centers for Epidemiology and Animal . 
Health, VS, APHIS, 2150 Centre 
Avenue, Building B MS 2E6, Fort 
Collins, CO 80526; (970) 494-7207. For 
copies of more detailed information on 
the information collection, contact Mrs. 
Celeste Sickles, APHIS’ Information 
Collection Coordinator, at (301) 734— 


7477. 


SUPPLEMENTARY INFORMATION: 


Title: National Animal Health 
Monitoring System; Swine 2006 Study. 

OMB Number: 0579-XXXX. 

Type of Request: Approval of a new 
information collection. 

Abstract: The Animal and Plant 
Health Inspection Service (APHIS) of 
the United States Department of 
Agriculture is authorized, among other 
things, to protect the health of our 
Nation’s livestock and poultry 
populations by preventing the 
introduction and interstate spread of 
serious diseases and pests of livestock 
and for eradicating such diseases from 
the United States when feasible. In 
connection with this mission, the 
Animal and Plant Health Inspection 
Service (APHIS) operates the National 
Animal Health Monitoring System 
(NAHMS), which collects, on a national 
basis, statistically valid and 
scientifically sound data on the 
prevalence and economic importance of 
livestock and poultry diseases and 
associated risk factors. 

NAHMS’ national studies have 
evolved into a collaborative industry 
and government initiative to help 
determine the most effective means of 
preventing and controlling diseases of 
livestock. APHIS is the only agency 
responsible for collecting national data 
on livestock health. Participation in any 
NAHMS study is voluntary, and all data 
are confidential. 

The Swine 2006 Study is part of an 
ongoing series of NAHMS studies on the 
U.S. swine population. The first 
NAHMS swine study was performed in 
1990. This study, the National Swine 
Survey, was the first statistically valid, 
national on-farm data collection by 
NAHMS. Eighty-one percent of the U.S. 
swine herd was represented in that 
study. Subsequent studies on the U.S. 
swine industry were performed in 1995 
and 2000. 

NAHMS will initiate the study, 
consisting of two components: A large- 
enterprise survey and a small-enterprise 
survey. 

The large-enterprise component will 
collect information representing a large 
proportion of the U.S. swine industry. 
The study will be conducted via 
personal interview on farms with 100 or 
more head of swine in 17 States. The 
States include: Arkansas, Colorado, 
Illinois, Indiana, Iowa, Kansas, 
Michigan, Minnesota, Missouri, 
Nebraska, North Carolina, Ohio, 
Oklahoma, Pennsylvania, South Dakota, 
Texas, and Wisconsin. This 17-State 
target sample of 5,000 farms represents 
94 percent of the U.S. swine inventory 
an farms with 100 or more hogs, as 
reported by the National Agricultural 


Statistics Service. The farms will be 


surveyed to collect information to meet 
the following objectives: 

Determine trends in swine 
management practices related to 
inventories, housing practices, disease 
prevention, and mortality for four levels 
of production: Gestation, farrowing, 
nursery, and 

Determiine the prevalence of and risk 
factors for respiratory, neurologic, 
gastrointestinal and systemic pathogens 
found in nursery and grow/finish aged 
pigs and examine vaccine and antibiotic 
usage by perk producers to control 
diseases and production parameters. 

Determine the prevalence of 
nonambulafory conditions and risk 
factors causing swine to be 
nonambulatory. 

Identify production practices adopted 
by producers to reduce nutrient content 
in manure and to describe current 
manure and nutrient management 
systems used on operations. 

Determine changes in management 
practices affecting pork safety and 
animal health in swine operations from 
1990, 1995, and 2000, to 2006. 

APHIS will use the information 
collected in the large-enterprise 
component to examine trends in swine 
health management relating to 
management practices, infection 
control, and antimicrobial usage. 

The small-enterprise component of 
the study will be conducted via mail 
survey with a telephone follow-up for 
non-respondents. The 4,000 producer 
sample will primarily contain farms 
with 1-99 head of swine in 31 States. 
The States include Alabama, Arizona, 
Arkansas, California, Colorado, Florida, 
Georgia, Hawaii, Illinois, Indiana, Iowa, 
Kansas, Louisiana, Michigan, 
Minnesota, Mississippi, Missouri, 
Nebraska, New Jersey, New Mexico, 
New York, North Carolina, Ohio, 
Oklahoma, Pennsylvania, South 
Carolina, South Dakota, Tennessee, 
Texas, Washington, and Wisconsin. 
States were selected based on risk 


‘factors for classical swine fever and 


pseudorabies. While these States 
represent a very high proportion of the 
swine industry, information collected 
will represent a fraction (mostly 
operations with 1-99 head of swine) of 
the total inventory in these States. This 


31-State target sample of 4,000 small- 


enterprise farms will be surveyed to 
collect information to meet the 
following objectives: 

Determine swine health management 
practices related to disease prevention 
and mortality. 

Determine biosecurity practices in 
use. 

Characterize small enterprise 
production practices. 
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APHIS will use the information 
collected in the small-enterprise 
component to describe health, 
biosecurity, and animal movement 
practices, and enhance the surveillance 
programs for classical swine fever and 
pseudorabies. 

APHIS will use the information 
collected from both components of the 
Swine 2006 Study to prepare 
descriptive reports and information 
sheets that will be disseminated to 
animal health officials, swine 
producers, stakeholders, and academia. 

We are asking OMB to approve our 
use of this information collection 
activity for 3 years. The purpose of this 
notice is to solicit comments from the 
public (as well as affected agencies) 
concerning our information collection. 
These comments will help us: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden_of the collection 
of information, including the validity of 
the methodology and assumptions used; 

(3) Enhance the quality, utility,and - 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, through use, as 
appropriate, of automated, electronic, 
mechanical, and other collection 
technologies; e.g., permitting electronic 
submission of responses. 

Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 
1.0192041 hours per response. 

Respondents: Swine producers in 31 
States. 

Estimated annual number of 
respondents: 5,803. 

Estimated annual number of 
responses per respondent: 2.1176977. 

Estimated annual number of 
responses: 12,289. 

Estimated total annual burden on 
respondents: 12,525 hours. (Due to 
averaging, the total annual burden hours 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record. 

Done in Washington, DC, this 22nd day of 
May 2006. 

Elizabeth E. Gaston, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

{FR Doc. E6—8140 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


[Docket No. APHIS—2006-0071] 


Notice of Request for Approval of an 
Information Collection; Beetle Busters 
Survey; Asian Longhorned Beetle . 
Cooperative Eradication Program 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: New information collection; 
comment request. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
Health Inspection Service’s intention to 
initiate a new information collection 
activity, titled Beetle Busters Survey, 
associated with the Asian longhorned 
beetle cooperative eradication program. 


DATES: We will consider all comments 
that we receive on or before July 25, 
2006. 


ADDRESSES: You may submit comments 
by either of the following methods: 
Federal eRulemaking Portal: Go to 
http://www.regulations.gov and, in the 
lower “Search Regulations and Federal 
Actions” box, select “Animal and Plant 
Health Inspection Service” from the 
agency drop-down menu, then click on 
“Submit.” In the Docket ID column, 
select APHIS—2006-—0071 to submit or 
view public comments and to view 
supporting and related materials 
available electronically. Information on 
using Regulations.gov, including 
instructions for accessing documents, 
submitting comments, and viewing the 
docket after the close of the comment 
period, is available through the site’s 


- “User Tips” link. 


Postal Mail/Commercial Delivery: 
Please send four copies of your _ 
comment (an original and three copies) 
to Docket No. APHIS—2006-0071, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A—03.8, 4700 
River Road Unit 118, Riverdale, MD 
20737-1238. Please state that your 
comment refers to Docket No. APHIS— 
2006-0071. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday - 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690-2817 before 
coming. 


Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. 

FOR FURTHER INFORMATION CONTACT: For 
information on the Beetle Busters 
Survey, contact Ms. Meghan K. Thomas, 
Deputy Director, Public Affairs, LPA, 
APHIS, 4700 River Road Unit 51, 
Riverdale, MD 20737; (301) 734—3266. 
For copies of more detailed information 
on the information collection, contact 
Mrs. Celeste Sickles, APHIS’ 
Information Collection Coordinator, at 
(301) 734-7477. 

SUPPLEMENTARY INFORMATION: 

Title: Beetle Busters Survey; Asian 
Longhorned Beetle Cooperative 
Eradication Program. 

OMB Number: 0579-XXXX. 

Type of Request: Approval of a new 
information collection. 

Abstract: The Asian longhorned 
beetle (ALB, Anoplophora 
glabripennis), an insect native to China, 
Japan, Korea, and the Isle of Hainan, is 
a destructive pest of hardwood trees. It 
attacks many healthy hardwood trees, 
including maple, horse chestnut, birch, 
poplar, willow, and elm. The beetle 
bores into the heartwood of a host tree, 
eventually killing the tree. Immature 
beetles bore into tree trunks and 
branches, causing heavy sap flow from 
wounds and sawdust accumulation at 
tree bases. They feed on, and over- 
winter in, the interiors of trees. Adult 
beetles emerge in the spring and 
summer months from round holes 
approximately three-eighths of an inch 
in diameter (about the size of a dime) 
that they bore through branches and 
trunks of trees. After emerging, adult 
beetles feed for 2 to 3 days and then 
mate. Adult females then lay eggs in 
oviposition sites that they make on the 
branches of trees. A new generation of 
ALB is produced each year. If this pest 
moves into the hardwood forests of the 
United States, the nursery, maple syrup, 
and forest product industries could 
experience severe economic losses. In 
addition, urban and forest ALB 
infestations will result in environmental 
damage, aesthetic deterioration, and a 
reduction in public enjoyment of 
recreational spaces. If the ALB were to 
become established in North America, 
approximately 1.2 billion trees would be | 
at risk of being infested, resulting in 
potential losses of up to $669 billion. 

The U.S. Department of Agriculture’s 
Animal and Plant Health Inspection 
Service (APHIS) has administered an 
ALB Cooperative Eradication Program 
(the program) since 1996 to eradicate 
this destructive pest from the United 
States. Areas found to be infested are 
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quarantined, and the movement of host 
material from the area is restricted to 
prevent the spread of the ALB. Infested 
host material is removed or treated. 
Successful eradication efforts have 
resulted in a number of infested areas 
being removed from quarantine, and, 
over the years, the program has made 
steady progress. However, the ALB 
continues to be a serious threat, and 
APHIS believes that public support is 
crucial to eradication efforts. 

In this regard, APHIS plans to enlist 
the public’s assistance in reporting the 
presence or absence of the ALB in their 
local areas. APHIS would invite 
members of the public to report the 
results of any surveys they conduct 
using a simple on-line form on the 
Internet to record sightings and 
nonsightings. Such reports of surveys 
for the ALB conducted by members of 
the general public, nature organizations, 
school groups, garden clubs, and others 
would help APHIS develop a history of 
the ALB’s presence and activity in 
particular areas and supplement the 
work done by the program’s surveyors. 
If the public reports signs of the ALB, 
APHIS would take appropriate steps to 
determine whether the ALB is indeed 
present in the area and to what extent. 
In turn, negative reports would help 
APHIS affirm the absence of ALB in a 
particular area and facilitate progress 
towards deregulation of the area. 

APHIS is asking the Office of 
Management and Budget for approval of 
this information collection activity in 
support of ALB eradication for 3 years. 

The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 
information collection. These comments 
will help us: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden of the collection 
of information, including the validity of 
the methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, through use, as 
appropriate, of automated, electronic, 
mechanical, and other collection 
technologies; e.g., permitting electronic 
submission of responses. 

Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 
0.083 hours per response. 


Respondents: General public, nature 
organizations, school groups, and 
garden clubs. 

Estimated annual number of 
respondents: 5,000. 

Estimated annual number of 
responses per respondent: 1. 

Estimated annual number of 
responses: 5,000. 

Estimated total annual burden on 
respondents: 415 hours. (Due to 
averaging, the total annual burden hours 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will: 
also become a matter of public record. 

Done in Washington, DC, this 22nd day of 
May 2006. 

Elizabeth E. Gaston, 

Acting Administrator, Animal and Plant . 
Health Inspection Service. 

[FR Doc. E6-8141 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


[Docket No. APHIS-2006-0062] 


Notice of Request for Extension of 
Approval of an Information Collection; 
Plant Pest, Noxious Weed, and 
Garbage Regulations 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Extension of approval of an 
information collection; comment 
request. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
Health Inspection Service’s intention to 
request an extension of approval of an 
information collection associated with 
plant pest, noxious weed, and garbage 
regulations. 


DATES: We will consider all comments 
that we receive on or before July 25, 
2006. 


ADDRESSES: You may submit comments 
by either of the following methods: 
Federal eRulemaking Portal: Go to 
http://www.regulations.gov and, in the 
lower “Search Regulations and Federal 
Actions” box, select ‘‘Animal and Plant 
Health Inspection Service” from the 
agency drop-down menu, then click on 
“Submit.” In the Docket ID column, 
select APHIS—2006—0062 to submit or 


view public comments and to view 


supporting and related materials 


available electronically. Information on 
using Regulations.gov, including 
instructions for accessing documents, 
submitting comments, and viewing the 
docket after the close of the comment 
period, is available through the site’s 
“User Tips” link. 

Postal Mail/Commercial Delivery: 
Please send four copies of your 
comment (an original and three copies) 
to Docket No. APHIS—2006-0062, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A-03.8, 4700 
River Road Unit 118, Riverdale, MD 
20737-1238. Please state that your 
comment refers to Docket No. APHIS— 
2006-0062. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690-2817 before 
coming. 

Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. 

FOR FURTHER INFORMATION CONTACT: For 
information regarding plant pest, 
noxious weed, and garbage regulations, 
contact Mr. Robert Flanders, Branch ee 
Chief, Permits, Registration and Imports, 
PPQ, APHIS, 4700 River Road Unit 33, 
Riverdale, MD 20737-1231; (301) 734— 
5930. For copies of more detailed 
information on the information 
collection, contact Mrs. Celeste Sickles, 
APHIS’ Information Collection 
Coordinator, at (301) 734-7477. 
SUPPLEMENTARY INFORMATION: 

Title: Plant Pest, Noxious Weed, and 
Garbage Regulations. 

OMB Number: 0579-0054. 

Type of Request: Extension of 
approval of an information collection. 

Abstract: The Animal and Plant 
Health Inspection Service (APHIS) is 
authorized, among other things, to 
prohibit the importation and interstate 
movement of plants, animals, plant and 
animal products, noxious weeds, and 
other articles to prevent the 
introduction into and dissemination 
within the United States of plant and 
animal pests and diseases and noxious 
weeds. 

In connection with this mission, 
APHIS regulates the importation and 
interstate movement of plant pests, 
noxious weeds, and waste material 
derived from plant or animal matter 
(commonly referred to as garbage) under 
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7 CFR parts 330 and 360 and 9 CFR part 
94 


These regulations contain information 
collection requirements, including 
requirements to apply for permits to 
import regulated articles (e.g., plant 
pests, noxious weeds, or soil) or to move 
regulated articles interstate, 
requirements for facilities to be 
approved by APHIS to dispose of 
regulated garbage, and requirements for 
any person engaged in the business of 

_handling or disposing of regulated 
garbage to first enter into a compliance 
agreement with APHIS. These 
requirements are necessary to ensure 
that importation and interstate 
movement of regulated articles, and 
disposal of regulated garbage, occur 
under appropriate conditions to prevent 
the dissemination of plant and animal 
pests and diseases and noxious weeds. 

We are asking the Office of 
Management and Budget (OMB) to 
approve our use of these information 
collection activities for an additional 3 
years. 

The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 
information collection. These comments 
will help us: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden of the 
information collection, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
information collection on those who are 
to respond, through use, as appropriate, 
of automated, electronic, mechanical, 
and other collection technologies, e.g., 
permitting electronic submission of 
responses. 

Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 
0.7172025 hours per response. 

Respondents: Importers and shippers 
of plant pests, noxious weeds, and other 
regulated articles; State plant health 
authorities; owners/operators of 
regulated garbage-handling facilities. 

Estimated annual number of 
respondents: 56,940. 

Estimated annual number of 
responses per respondent: 1.26185. 

Estimated annual number of 
responses: 71,850. 

Estimated total annual burden on 
respondents: 51,531 hours. (Due to 


averaging, the total annual burden hours 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record. 

Done in Washington, DC, this 22nd day of 
May 2006. 

Elizabeth E. Gaston, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

{FR Doc. E6-8152 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


[Docket No. APHIS—2006—0058] 


Notice of Request for Extension of 
Approval of an Information Collection; 
Recognition of Animal Disease Status 
of Regions in the European Union 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Extension of approval of an 
information collection; comment 
request. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
Health Inspection Service’s intention to 
request an extension of approval of an 
information collection associated with 
regulations for importation of breeding 
swine, pork and pork products, and 
swine semen from a specified region of 
the European Union. 

DATES: We will consider all comments 
that we receive on or before July 25, 
2006. 


ADDRESSES: You may submit comments 
by either of the following methods: 

- Federal eRulemaking Portal: Go to 
http://www.regulations.gov and, in the 
lower “‘Search Regulations and Federal 
Actions” box, select “Animal and Plant 
Health Inspection Service” from the 
agency drop-down menu, then click on 
“Submit.” In the Docket ID column, 
select APHIS—2006—0058 to submit or 
view public comments and to view 
supporting and related materials 
available electronically. Information on 
using Regulations.gov, including 
instructions for accessing documents, 
submitting comments, and viewing the 
docket after the close of the comment 
period, is available through the site’s 
“User Tips” link. 

Postal Mail/Commercial Delivery: 
Please send four copies of your 


comment (an original and three copies) 
to Docket No. APHIS—2006-0058, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A—03:8, 4700 
River Road Unit 118, Riverdale, MD 
20737-1238. Please state that your 
comment refers to Docket No. APHIS— 
2006-0058. 

Reading Room: You may read ‘any 
comments that we receive on this : 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please cali (202) 690-2817 before 
coming. 

Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. 

FOR FURTHER INFORMATION CONTACT: For 
information regarding regulations for 
recognition of animal disease status of 
regions in the European Union, contact 
Dr. Gary Colgrove, Director, Sanitary 


. Trade Issues Team, National Center for 


Import and Export, VS, APHIS, 4700 
River Road, Unit 38, Riverdale, MD 


. 20737; (301) 734-4357. For copies of 


more detailed information on the 
information collection, contact Mrs. 
Celeste Sickles, APHIS’ Information 
Collection Coordinator, at (301) 734— 
7477. 


SUPPLEMENTARY INFORMATION: 

Title: Recognition of Animal Disease 
Status of Regions in the European 
Union. 

OMB: Number: 0579-0218. 

Type of Request: Extension of 
approval of an information collection. 

Abstract: The Animal and Plant 
Health Inspection Service (APHIS) of 
the United States Department of 
Agriculture (USDA or the Department) 
regulates the importation of animals and 
animal products into the United States 
to guard against the introduction of 
animal diseases not currently present or 
prevalent in this country. The 
regulations pertaining to the 
importation of animals and animal 
products are set forth in the Code of 
Federal Regulations (CFR), title 9, 
chapter I, subchapter D (9 CFR parts 91 
through 99). 

Under 9 CFR 94.24 and 98.38, 
importers of breeding swine, pork and 
pork products, and swine semen from 
the region in the European Union that 
we recognize as one in which classical 
swine fever is not known to exist are 
required to include origin and 
movement certification with the 
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imported commodity. Additionally, 
importers of breeding swine or swine 
semen must include the results of tests 
conducted on the imported swine or 
donor boars. 

We are asking the Office of 
Management and Budget (OMB) to 
approve our use of these information 
collection activities for an additional 3 
years. 

The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 
information collection. These comments 
will help us: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our ° 
estimate of the burden of the 
information collection, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

' (4) Minimize the burden of the 
information collection on those who are 
to respond, through use, as appropriate, 
of automated, electronic, mechanical, 
and other collection technologies, e.g., 
permitting electronic submission of 
responses, 

Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 1 
hour per response. 

Respondents: Importers of breeding 
swine, pork and pork products, and 
swine semen, officials of the national 
government for the region of origin, and 
salaried veterinary officers of the 
national government of the country of 
origin. 

Estimated annual number of 
respondents: 30. 

Estimated annual number of 
responses per respondent: 10. 

Estimated annual number of 
responses: 300. 

Estimated total annual burden on 
respondents: 300 hours. (Due to 
averaging, the total annual burden hours 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record. 

Done in Washington, DC, this 22nd day of 
May 2006. 

Elizabeth E. Gaston, 
Acting Administrator, Animal and Plant 
Health Inspection Service. 

{FR Doc. E6—8155 Filed 5-25-06; 8:45 am] 


BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 
Commodity Credit Corporation 


Domestic Sugar Program—2005-Crop 
Cane Sugar and Sugar Beet Marketing 
Allotments and Company Allocations 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Notice. 


SUMMARY: This notice sets forth the 
establishment and adjustments to the 
sugar overall allotment. quantity (OAQ) 
for the 2005-crop year (FY 2006) which 
runs from October 1, 2005 through 
September 30, 2006. Although CCC 
already announced all of the 
information in this notice, CCC is 
statutorily required to publish in the 
Federal! Register determinations 
establishing or adjusting sugar 
marketing allotments. CCC set the 2005- 
crop OAQ to 8.600 million short tons 
raw value (STRV) on August 12, 2005. 
On August 19, 2005, CCC allocated the 
cane sector allotment to cane-producing 
States and cane processors and 
reassigned an expected cane supply 
shortfall of 120,000 STRV to imports. 
On September 29, 2005, CCC increased 
the OAQ to 8.825 million STRV and 
reassigned another 276,000 STRV of 
expected cane shortfall to imports. The 
next day, CCC announced the FY 2006 
beet company allocations. On December 
2, 2006, CCC reassigned another 450,000 
STRV of an updated cane supply 
shortfall to imports. On February 2, 
2006, CCC increased the OAQ to 9.350 
million STRV and reassigned 500,000 
STRV of the anticipated domestic 
supply deficit to imports. The revised 
FY 2006 cane state allotments and cane 
and beet sugar processor allocations 
were announced on March 22, 2006. 


ADDRESSES: Barbara Fecso, Dairy and 
Sweeteners Analysis Group, Economic 
Policy and Analysis Staff, Farm Service 
Agency, USDA, 1400 Independence 
Avenue, SW., STOP 0516, Washington, 
DC 20250-0516; telephone (202) 720- 
4146; FAX (202) 690-1480; e-mail: 
barbara.fecso@wdc.usda.gov. 


FOR FURTHER INFORMATION CONTACT: 
Barbara Fecso at (202) 720-4146. 


SUPPLEMENTARY INFORMATION: Section 
359b(b)(1) of the Agricultural 
Adjustment Act of 1938, as amended, (7 
U.S.C. 1359bb(a)(1)) requires the 
Secretary to establish, by the beginning 
of each crop year, an appropriate 
allotment for the marketing by 
processors of sugar processed from 
sugar beets and from domestically 
produced sugarcane at a level the 
Secretary estimates will result in no 


forfeitures of sugar to the CCC under the 
loan program. 

When CCC announced an 8.600 
million ton OAQ in August 2005, it 
noted the existence of sugar market 
uncertainties and that the OAQ could be 
adjusted as warranted. On August 19, 
2005, when cane processor allocations 
were first announced, CCC determined 
that the cane sugar supply was 
insufficient to fill the cane sector 
allotment. As a result, CCC suspended 
Louisiana proportionate shares and 
reassigned 120,000 STRV to the FY 2006 
raw sugar Tariff Rate Quota (TRQ). 


On September 29, 2005, in response 
to preliminary damage estimates to 
Louisiana production from Hurricanes 
Katrina and Rita, CCC increased the FY 
2006 OAQ another 225,000 tons. While 
this action released 122,288 STRV of 
domestic beet sugar stocks into the 
market, the cane sector carried a supply 
deficit which caused CCC to reassign 
276,000 STRV to Mexican refined or 
raw imports. 


On December 2, 2006, with domestic 
cane crop damages further compounded 
by Hurricane Wilma in Florida, CCC 
increased its forecast of the cane supply 
shortfall and reassigned another 450,000 
STRV to imports. This was allocated 
between the WTO raw sugar TRQ 
(300,000 STRV) and the refined global, 
first-come, first-served TRQ (150,000 
STRV). Since company-specific 
damages were not known then, CCC did 
not announce the impact of the 
reassignment on cane processors. 


On February 2, 2006, CCC increased 
the OAQ to 9.350 million STRV and 
reassigned 500,000 STRV of expected 
supply shortfalls from both the beet 
(242,000 STRV) and cane (258,000 
STRV) sectors evenly between the WTO 
raw sugar TRQ and the refined TRQ. 
CCC took these actions in response to a 
continuing tight supply resulting largely 
from the disastrous weather events in 
August, September, and October 2005. 


Because Puerto Rico forecast zero 
production for the 2005 crop, whenever 
the OAQ was either set or changed, its 
allotment was immediately reassigned 
to the mainland states based on their 
respective shares of the cane sugar 
allotment. Hawaii did not receive a 
share of Puerto Rico’s allocation because 
it was not expected to use all of its own 
allocation. 


The established 2005-crop beet and 
cane sugar marketing allotments are 
listed in the following table, along with 
the subsequent adjustments: 
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These actions apply to all domestic 
sugar marketed for human consumption 
in the United States from October 1, 
2005, through September 30, 2006. 

Signed in Washington, DC, on May 15, 
2006. 

Teresa C. Lasseter, 

Executive Vice President, Commodity Credit 
Corporation. 

[FR Doc. 06-4875 Filed 5—25—06; 8:45 am] 
BILLING CODE 3410-05-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Eastern Washington Cascades 
Provincial Advisory Committee and the 
Yakima Provincial Advisory Committee 
AGENCY: Forest Service, USDA. 

ACTION: Notice of meeting. 


SUMMARY: The Eastern Washington 
Cascades Provincial Advisory 
Committee and the Yakima Provincial 
Advisory Committee will meet on 
Wednesday, June 7, 2006 and 
Wednesday, June 21, 2006 at the 
Okanogan and Wenatchee National 
Forests Headquarters Office, 215 
Melody Lane, Wenatchee, WA. These 

" meetings will begin at 9 a.m. and 
continue until 3 p.m. During these 
meetings Provincial Advisory 
Committee members will continue the 
collaboration process on forest plan 
issues relating to the preparation of a 
revised forest plan for the Okanogan and 
Wenatchee National Forests. All Eastern 
Washington Cascades and Yakima 
Province Advisory Committee meetings 
are open to the public. 
FOR FURTHER INFORMATION CONTACT: 
Direct questions regarding this meeting 
to Paul Hart, Designated Federal 
Official, USDA, Wenatchee National 
Forest, 215 Melody Lane, Wenatchee, 
Washington 98801, 509-664-9200. 


Dated: May 11, 2006. 
Paul Hart, 


Designated Federal Official, Okanogan and 
Wenatchee National Forests. 


{FR Doc. 06-4878 Filed 5-25-06; 8:45am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 

RIN 0596-AC44 

Notice of Proposed Native Plant 


Material Policy, Forest Service Manual 
(FSM) 2070 


AGENCY: Forest Service, USDA. 


ACTION: Notice of proposed directive; 
request for comment. 


SUMMARY: The Forest Service is 
proposing to establish a new directive to 
Forest Service Manual (FSM) 2070 for 
native plant materials, which will 
provide direction for the use, growth, 
development, and storage of native 
plant materials. Public comment is 
invited and will be considered in 
development of the final directive. A 


. copy of the proposed directive is 


available at 

http://www. fs.fed.us/rangelands/ 
whoweare/documents/ 
FSM2070_Final_2_062905.pdf. 


DATES: Comments must be received in 
writing by July 25, 2006. 

ADDRESSES: Send written comments via 
the U.S. Postal Service to; Native Plant 
Materials Proposed Directive, Rangeland 
Management Staff, MAIL STOP 1103, 
Forest Service, USDA, 1400 
Independence Avenue, SW., 
Washington, DC 20250, or by facsimile 
to (202) 205-1096 or by e-mail to 
nativeplant@fs.fed.us. If comments are 
sent via facsimile or e-mail, the public 
is asked not to submit duplicate written 
comments by mail. Please confine 
comments to issues pertinent to the 
proposed directive and explain the 
reasons for any recommended changes. 
All comments, including names and 
addresses when provided, are placed in 
the record and are available for public 
inspection and copying at 201 14th 
Street, SW., Washington, DC, during 
regular business hours, 8:30 a.m. to 4:30 
p.m., Monday through Friday, except 
holidays. Persons wishing to inspect the 
comments are encouraged to call in 
advance to Brian Boyd, (202) 205-1496 
to facilitate entrance into the building. 
FOR FURTHER INFORMATION CONTACT: 
Larry Stritch, Rangeland Management 
Staff, USDA Forest Service, Mailstop 
1103, 1400 Independence Avenue, SW., 
Washington, DC 20250, (202) 205-1279. 
SUPPLEMENTARY INFORMATION: Title 36 
CFR 219.10(b) states: ““The overall goal 
of the ecological element of 
sustainability is to provide a framework 
to contribute to sustaining native 
ecological systems by providing 
ecological conditions to support 
diversity of native plant and animal 
species in the plan area.’’ Executive 
Order 13112 (February 3, 1999, sec. 
2(a)(2)(IV)) on invasive species states 
the agencies will ‘‘provide for 
restoration of native species and habitat 
conditions in ecosystems that have been 
invaded [by non-native species].’’ In 
accordance with the executive order and 
regulation, the Forest Service is 
developing a new proposed directive to 


Forest Service Manual (FSM) 2070, 
Native Plant Materials, which addresses 
the uses of native plant materials in the 
revegetation, restoration, and 


rehabilitation of National Forest System 


lands in order to achieve the Agency’s 
goal of providing for the diversity of 
plant and animal communities. The 
proposed policy would direct 
collaboration with federal, State, and 
local government entities and the public - 
to develop and implement a program for 
native plant materials for use in 
revegetation, restoration, and 
rehabilitation. 

In proposing this new policy, the 
Forest Service’s goal is to promote the 
use of native plant materials in 
revegetation for restoration and : 
rehabilitation in order to manage and 
conserve terrestrial and aquatic 
biological diversity. The proposed 
policy defines a native plant as: All 
indigenous terrestrial and aquatic plant 
species that evolved naturally in an 
ecosystem. The proposed policy also 
requires the use of best available 
information to choose ecologically 
adapted plant materials for the site and 
situation. Further, the proposed policy 
states that native plants are to be used 
when timely natural regeneration of the 
native plant community is not likely to 
occur; native plant materials are the first 
choice in revegatation for restoration 
and rehabilitation efforts. Nonnative, 
non-invasive plant species may be used 
when needed: (1) In emergency 
conditions to protect basic resource 
values such as soil stability and water 
quality; (2) as an interim, non-persistent 
measure designed to aid in new 
establishment of native plants (unless 
natural soil, water and biotic conditions 
have been permanently altered); (3) 
native plant species are not available; 


and (4) when working in permanently 


altered plant communities. Under no 
circumstances will nonnative invasive 
plant species be used. 


When the proposed policy is issued as 
final, the Forest Service will: (1) 
Undertake a comprehensive assessment - 
of needs (type and amount) for native 
plant materials; (2) invest in a long-term 
commitment to research and 
development, education, and 
technology transfer for native plant 
materials; (3) expand efforts to increase 
the availability of native plant materials; 
and (4) collaborate with other federal 
agencies; tribal, State, and local 
governments; academic institutions; and 
the private sector. 
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Regulatory Certifications 
Regulatory Impact 


This proposed directive has been 
reviewed under USDA procedures and 
Executive Order 12866 (September 30, 
1993) on regulatory planning and 
review. It has been determined that this — 
is not a significant action. This 
proposed action to provide agency 
direction would not have an annual 
effect of $100 million or more on the 
economy nor adversely affect 
productivity, competition, jobs, the 
environment, public health or safety, 
nor State or local governments. This 

_ proposed action would not interfere 
with an action taken or planned by 
another agency nor raise new legal or 
policy issues. Finally, this proposed 
action would not alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients program. 
Accordingly, this proposed action is not 
subject to Office of Management and 
Budget review under Executive Order 
12866. 


Environmental Impact 


These proposed additions to Forest 
Service Manual (FSM) 2070 would 


address the use of native plant materials 


in revegetation, rehabilitation, and 
restoration projects; and when 
nonnative, noninvasive species may be 
used. Section 31.1b of Forest Service 
Handbook (FSH) 1909.15 (57 FR 43168; 
September 18, 1992) excludes from 
documentation in an environmental 
assessment or impact statement “rules, 
regulations, or policies to establish 
Service-wide administrative procedures, 
program processes, or instruction.” The 
Agency’s preliminary assessment is that 
this proposed action falls within this 
category of actions, and that no 
extraordinary circumstances exist as 
currently defined which would require 
preparation of an environmental impact 
statement or environmental assessment. 
A final determination will be made 
upon adoption of the final directive. 


Federalism 


The agency has considered this 
proposed directive under the 
requirements of Executive Order 13132 
(August 4, 1999) on federalism. The 
agency has made an assessment that the 
proposed directive conforms with the 
federalism principles set out in this 
executive order; would not impose any 
compliance costs on the States; and 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, nor on the distribution of 
power and responsibilities among the 


various levels of government. Therefore, 
the Agency concludes that the proposed 
directive does not have federalism 
implications. 


_ Consultation and Coordination With 


Indian Tribal Governments 


This proposed directive has been 
reviewed under Executive Order 13175 
(November 6, 2000) on consultation and 
coordination with Indian tribal 
governments. This proposed directive 
does not have substantial direct effects 
on one or more Indian tribes, on the 
relationship between the federal 
government and Indian tribes, or on the 
distribution of power and 
responsibilities between the federal 
government and Indian tribes. Nor does 
this proposed directive impose 
substantial direct compliance costs on 
Indian tribal governments or preempt 
tribal law. Therefore, it has been 
determined that this proposed directive 
does not have tribal implications 
requiring advance consultation with 
Indian tribes. 


No Takings Implications 


This proposed directive has been 
analyzed in accordance with the 
principles and criteria contained in 
Executive Order 12630 (March 15, 1998) 
on governmental actions and 
interference with constitutionally 
protected property rights. It has been 
determined that the proposed directive 
does not pose the risk of a taking of 
constitutionally protected private 
property. 

Civil Justice Reform Act 


This proposed action has been 
reviewed under Executive Order 12988 
(February 7, 1996) on civil justice 
reform. If this proposed directive were 
adopted: (1) All State and local laws and 
regulations that are in conflict with this 
proposed directive or which would 
impede its full implementation would 
be preempted; (2) no retroactive effect 
would be given to this proposed 
directive; and (3) it would not require 
administrative proceedings before 
parties may file suit in court challenging 
its provisions. 


Energy Effects 


This proposed directive has been 
reviewed under Executive Order 13211 
(May 18, 2001) on actions concerning 
regulations that significantly affect 
energy supply, distribution, or use. It 
has been determined that this proposed 
directive does not constitute a 
significant energy action as defined in 
the Executive Order. 


Controlling Paperwork Burdens on the 
Public 


This proposed directive does not 
contain any additional recordkeeping or 
reporting requirements associated with 
onshore oil and gas exploration and 
development or other information 
collection requirements as defined in 
Title 5 Code of Federal Regulations 
(CFR), part 1320. Accordingly, the 
review provisions of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) and its implementing 
regulations at 5 CFR part 1320 do not 
apply. 

Dated: May 16, 2006 
Dale N. Bosworth, 

Chief, Forest Service. 
[FR Doc. E6-8136 Filed 5-25-06; 8:45 am] 
BILLING CODE 3410-11-P 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Proposed Additions 
and Deletion 


AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 

ACTION: Proposed Additions to and 
Deletions from Procurement List. 


SUMMARY: The Committee is proposing 
to add to the Procurement List products 
and services to be furnished by 
nonprofit agencies employing persons 
who are blind or have other severe 
disabilities, and to delete a product 
previously furnished by such agencies. 

Comments Must be Received on or 
Before: June 25, 2006. 

ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259. 

For Further Information or to Submit 
Comments Contact: Sheryl D. Kennerly, 
Telephone: (703) 603-7740, Fax: (703) 
603-0655, or e-mail 
SKennerly@jwod.gov. 

SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its 
purpose is to provide interested persons , 
an opportunity to submit comments on 
the proposed actions. 


Additions 
If the Committee approves the 
proposed additions, the entities of the 


“Federal Government identified in this 


notice for each product or service will 
be required to procure the products and 
services listed below from nonprofit 
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agencies employing persons who are 
blind or have other severe disabilities. ° 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. If approved, the action will not 
result in any additional reporting, 
recordkeeping or other compliance 
requirements for small entities other 
than the small organizations that will 
furnish the products and services to the 
Government. 

2. If approved, the action will result 
in authorizing small entities to furnish 
the products and services to the 
Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products and 
. services proposed for addition to the 
Procurement List. 

Comments on this certification are 
invited. Commenters should identify the 
statement(s) underlying the certification 
on which they are providing additional 
information. 


End of Certification 


The following products and services 
are proposed for addition to 
Procurement List for production by the 
nonprofit agencies listed: 


Products 


Product/NSNs: Kit, First Aid, Evasion & 
Escape, 
6545-01-534—0894—Kit, First Aid, 
Evasion & Escape, 
6545—01-534-0935—Survival Module, 
6545-01-534-0925—Medical Module. 
NPA: Friendship Industries, Inc., 
Harrisonburg, Virginia. 

Contracting Activity: U.S. Air Force— 
AFMLO/USAF, Frederick, Maryland. 
Product/NSNs: Targets. 

6920-00-07 1-—4780—25 Green Plastic. 

6920-00-07 1-4589—50 Plastic. 

NPA: North Central Sight Services, Inc., 
Williamsport, Pennsylvania. 

Contracting Activity: Defense Supply 
Center Philadelphia, Philadelphia, 
Pennsylvania. 


Services 


Service Type/Location: Custodial Services, 
Stewart Air National Guard Base, 105th 
Airlift Wing/LGC, One Militia Way, 
Building 204, Newburgh, New York. 

NPA: New Dynamics Corporation, 
Middletown, New York. 

Contracting Activity: 105th Airlift Wing/ 

LGC, Newburgh, New York. 

Service Type/Location: Grounds 
Maintenance, Athletic Fields—Basewide, 
Patrick AFB, Florida. 


NPA: Brevard Achievement Center, Inc., 
Rockledge, Florida. 
Contracting Activity: 45th Contracting 
Squadron/LGCAA, Patrick AFB, Florida. 
Service Type/Location: Laundry Service, 21st 
Medical Group, Medical Clinic, Peterson 
AFB, Colorado, Area Dental Laboratory 
(ADL), Peterson AFB, Colorado, 
Schriever Troop Clinic, Schriever AFB, 
Colorado. 

NPA: Goodwill Industrial Services 


Corporation, Colorado Springs, Colorado. 


Contracting Activity: Headquarters, Air 
Force Space Command, Peterson AFB, 
Colorado. 

Service Type/Location: Laundry Service, 
Armed Forces Retirement Home— 
Washington (AFRH—W), 3700 North 
Capitol Street, NW., Washington, DC. 

NPA: Rappahannock Goodwill Industries, 
Inc., Fredericksburg, Virginia. ~ 

Contracting Activity: Bureau of Public 
Debt, Parkersburg, West Virginia. 

Service Type/Location: Pest Control, Healthy 
Beginnings Child Development Center, 
5610 Fishers Lane, Rockville, Maryland. 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland. 

NPA: Davis Memorial Goodwill Industries, 
Washington, DC. 

Contracting Activity: Department of Health 
and Human Services, Rockville, Maryland. 


Deletion 
Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. If approved, the action may result 
in additional reporting, recordkeeping 
or other compliance requirements for 
small entities. 

2. If approved, the action may result 
in authorizing small entities to furnish 
the product to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the product proposed 
for deletion from the Procurement List. 


End of Certification 


The following product is proposed for 
deletion from the Procurement List: 
Product 


Product/NSNs: Accustamp, 
NPA: The Arbor School, Houston, Texas. 


Contracting Activity: Office Supplies & 
Paper Products Acquisition Center, New 
York, NY. 

Sheryl D. Kennerly, 

Director, Information Management. 

[FR Doc. E6-8186 Filed 5-25-06; 8:45 am] 
BILLING CODE 6353-01-P 


DEPARTMENT OF COMMERCE 
Bureau of Industry and Security 


Regulations and Procedures Technical 
Advisory Committee; Notice of 
Partially Closed Meeting 


The Regulations and Procedures 
Technical Advisory Committee (RPTAC) 
will meet June 13, 2006, 9 a.m., Room 
4830, in the Herbert C. Hoover Building, 
14th Street between Constitution and 
Pennsylvania Avenues, NW., 
Washington, DC. The Committee 
advises the Office of the Assistant 
Secretary for Export Administration on 
implementation of the Export 
Administration Regulations (EAR) and 
provides for continuing review to 
update the EAR as needed. 


Agenda 
Public Session 


1. Opening remarks by the Chairman. 

2. Presentation of papers or comments 
by the Public. 

3. Regulations update. 

4. Update on Wassenaar Statement of 
Understanding on Military End-uses 
(China “‘catch-all’’). 

5. Update on proposed rule on 
deemed export related regulatory 
requirements (RIN 0694—AD29). 

6. Country policy update: Libya, 
Venezuela. 

7. Export Enforcement update. 

8. Update on Automated Export 
System. 

9. Working groups reports. 


Closed Session 


10. Discussion of matters determined 
to be exempt from the provisions 
relating to public meetings found in 5 
U.S.C. app. 2 §§ 10(a)(1) and 10(a)(3). 

A limited number of seats will be 
available for the public session. 
Reservations are not accepted. To the 
extent that time permits, members of the 
public may present oral statements to 
the Committee. The public may submit 
written statements at any time before or 
after the meeting. However, to facilitate 
the distribution of public presentation 
materials to the Committee members, 
the Committee suggests that presenters 
forward the public presentation 


- materials prior to the meeting to Ms. 


Yvette Springer at 
Yspringer@bis.doc.gov. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on May 15, 2006, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended (5 
U.S.C. app. 2 § (10)(d)), that the portion 
of the meeting dealing with matters the 
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disclosure of which would be likely to —_— ultimate margin the Department are published. If it is not practicable to 
frustrate significantly implementation of determined for NSK in the 2003/2004 complete the review within the time 
an agency action as described in 5 administrative review was 8.25 percent, period, section 751(a)(3)(A) of the Act 
U.S.C. 552b(c)(9)(B) shall be exempt not 8.28 percent as the Department allows the Department to extend these 
from the provisions relating to public stated in the Sunset Final Results. deadlines to a maximum of 365 days 
meetings found in 5 U.S.C. app. 2 We have reviewed NSK’s allegation and 180 days, respectively. 
§§ 10(a)(1) and 10(a)(3). The remaining and agree that the weighted—average - 
portions of the meeting will be opento margin we intended to use in the Sunset Background 
the public. Final Results was 8.25 percent because 
For more information, call Yvette that is the ultimate margin resulting = August 29; 2088, toe seperonent 
Spri t (202) 482-4814 from the 2003/2004 administrati published in the Federal Register a 
notice of initiation of administrative 
Dated: May 22, 2006. review. Therefore, pursuant to section = aviow of the antidumping duty order 
Yvette Springer, 751(h) of the Tariff Act of 1930, as on individually quick frozen red 
Committee Liaison Officer. amended 19 raspberries from Chile, covering the 
[FR Doc. 06-4870 Filed 5-25-06 8:45 am] PR aa oe leer vine? period July 1, 2004, through June 30, 
2005. See Initiation of Antidumping and 
notice of amended final results of sunset 
ountervailing Duty Administrative 


We are issuing and publishing this Reviews and Requests for Revocation in 
International Trade Administration — sections 751(h) and 777(i)(1) of the published in the Fe rier “ audien 
(A-588-804] ; extension of the time limit for the 


Dated: May 18, 2006. preliminary results in the antidumping 
Ball Bearings and Parts Thereof from §_ David M. Spooner, duty administrative review to no later 


Japan; Five-year Sunset Review of Assistant Secretary for Import ; than June 13, 2006, in accordance with 
Antidumping Duty Order: Amended Administration. section 751(a)(3)(A) of the Act. See 
Final Results [FR Doc. E6-8169 Filed 5-25-06; 8:45 am] Certain Individually Quick Frozen Red 
AGENCY: Import Administration, BILLING CODE 3510-DS-S Raspberries from Chile: Notice of 

; “i ; Extension of Time Limit for 2004-2005 
Department of Commerce. DEPARTMENT OF COMMERCE Administrative Review, 71 FR 11386 
EFFECTIVE DATE: May 26, 2006 (March 7, 2006). The preliminary results 

J ; : for this administrative review are 

FOR FURTHER INFORMATION CONTACT: International Trade Administration currently due no later than June 13, 
Jeffrey Frank, AD/CVD Operations 5, [A-337-806] 2006. 
Import Administration, International : 
Trade Administration, U.S. Department _ Certain Individually Quick Frozen Red Extension of Time Limits for 
of Commerce, 14** Street and Raspberries from Chile: Notice of Preliminary Results 
Constitution Avenue, NW., Washington, Extension of Time Limit for 2004-2005 The D ' : ddi aad 
DC 20230; telephone: (202) 482-0090. Administrative Review | 


. ON: time to review, analyze, and verify the 
AGENCY: Import Administration, sales and cost information submitted by 


Background International Trade Administration, the parties in this administrative review. 
On May 4, 2006, the Department of Department of Commerce. Moreover, the Department requires 
Commerce (the Department) published | EFFECTIVE DATE: May 26, 2006. additional time to analyze complex _ 
in the Federal Register its final results FOR FURTHER INFORMATION CONTACT: issues related to producer and supplier 
of the five-year sunset reviews of the Scott Holland, AD/CVD Operations, relationships, issue additional 
antidumping duty orders on ball Office 1, Import Administration, supplemental questionnaires and fully 
bearingsand parts thereof from Japan International Trade Administration, - analyze the responses. Thus, it is not 
and Singapore. See Ball Bearings and U.S. Department of Commerce, 14th practicable to complete this review 
Parts Thereof from Japan and Street and Constitution Avenue, NW., within the current time limit (i.e., June 
Singapore; Five-year Sunset Reviews of | Washington, DC 20230; telephone (202) 13, 2006). Therefore, the Department is 
Antidumping Duty Orders; Final 482-1279. extending the time limit for completion 
Results, 71 FR 26321 (May 4, 2006) SUPPLEMENTARY INFORMATION: of the preliminary results to not later 
(Sunset Final Results). step than July 31, 2006, in accordance with | 
On May 5, 2006, NSK Ltd. (NSK) Statutory Time Limits section 751(a)(3)(A) of the Act. 
submitted a ministerial—error allegation, Section 751(a)(3)(A) of the Tariff Act We are issuing and publishing this _ 
stating that the Department used the of 1930, as amended (‘‘the Act’’), notice in accordance with sections 
incorrect weighted—average margin that requires the Department of Commerce 751(a)(1) and 777(i)(1) of the Act. 
would likely prevail if the order were (‘Department’) to issue the preliminary Dated: May 18. 2006 
revoked with respect to NSK. Citing the results of an administrative review pare Geass ; 
Notice of Amended Final Results of. within 245 days after the last day of the Stephen J. Claeys, 
Antidumping Duty Administrative anniversary month of an order for which Deputy Assistant Secretary for Import 
Reviews: Ball Bearings and Parts a review is requested and a final Administration. 
Thereof from Japan (70 FR 61252 determination within 120 days after the [FR Doc. E6-8170 Filed 5-25-06; 8:45 am] 
(October 21, 2005), NSK claims that the date on which the preliminary results Billing Code: 3510-DS-S 
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DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-583-833] 


Certain Polyester Staple Fiber From 
Taiwan: Notice of Extension of Time 
Limit for 2004-2005 Administrative 
Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: May 26, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Devta Ohri or Andrew McAllister, AD/ 
CVD Operations, Office 1, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone (202) 482-3853 or (202) 482-— 
1174, respectively. 

SUPPLEMENTARY INFORMATION: 


Statutory Time Limits 


Section 751(a)(3)(A) of the Tariff Act 
of 1930, as amended (‘‘the Act’’), 
requires the Department of Commerce 
(‘Department’) to issue the preliminary 
results of an administrative review 
within 245 days after the last day of the 
_ anniversary month of an order for which 
a review is requested and a final 
determination within 120 days after the 
date on which the preliminary results 
are published. If it is not practicable to 
complete the review within the time 
period, section 751(a)(3)(A) of the Act 
allows the Department to extend these 
deadlines to a maximum of 365 days 
and 180 days, respectively. 


Background 


On June 30, 2005, the Department 
published a notice of initiation of 
administrative review of the 
antidumping duty order on certain 
polyester staple fiber (‘“PSF’’) from 
Taiwan, covering the period May 1, 
2004, through April 30, 2005. See 
Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews, 70 FR 37749 (June 30, 2005). 
After being extended once, the 


preliminary results for the antidumping ~ 


duty administrative review of certain 
PSF from Taiwan are due no later than 
May 24, 2006. See Certain Polyester 
Staple Fiber From Taiwan and the 
Republic of Korea: Notice of Extension 
of Time Limit for 2004-2005 
Administrative Reviews, 71 FR 1508 
(January 10, 2006). 


Extension of Time Limits for 
Preliminary Results 


The Department requires additional | 
time to review and analyze Far Eastern 


Textile Limited’s most recent 
supplemental questionnaire response. 
Thus, it is not practicable to complete 
this review within the previously 
established time limit (i.e., May 24, 
2006). Therefore, the Department is 
extending the time limit for completion 
of the preliminary results to not later 
than May 31, 2006, in accordance with 
section 751(a)(3)(A) of the Act. 

We are issuing and publishing this 
notice in accordance with sections 
751(a)(3)(A) and 777(i)(1) of the Act. 

Dated: May 22, 2006. 

Stephen J. Claeys, 


Deputy Assistant Secretary for Import 
Administration. 


[FR Doc. E6-8183 Filed 5-25-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-351-826] 


Certain Small Diameter Seamless 
Carbon and Alloy Steel Standard, Line 
and Pressure Pipe from Brazil; 
Preliminary Results of Antidumping 
Duty Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: In response to requests from 
V &M do Brasil, S.A. (VMB), the 


respondent, and United States Steel 


Corporation (U.S. Steel), the petitioner, 
the Department of Commerce (the 
Department) is conducting an 
administrative review of the 
antidumping duty order on certain 
small diameter seamless carbon and 


- alloy steel standard, line and pressure 


pipe (seamless pipe) from Brazil (A— 
351-826). This.administrative review 
covers imports of seamless pipe from 
VMB. The period of review (POR) is 
August 1, 2004, through July 31, 2005. 
We preliminarily determine that sales 
of seamless pipe by VMB have not been 
made at less than normal value (NV). If 
these preliminary results are adopted in 
the final results of this administrative 
review, we will instruct U.S. Customs 
and Border Protection (CBP) to liquidate 
appropriate entries without regard to 
antidumping duties. Interested parties 
are invited to comment on these 
preliminary results. Parties who submit 
arguments in this proceeding are 
requested to submit: (1) A statement of 
the issues, (2) a brief summary of the 
argument, and (3) a table of authorities. 
EFFECTIVE DATE: May 26, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Helen Kramer or David Kurt Kraus, AD/ 


CVD Operations, Office 7, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 482-0405 or (202) 482— 
7871, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


On August 3, 1995, the Department 
published the antidumping duty order 
on seamless pipe from Brazil. See 
Notice of Antidumping Duty Order and 
Amended Final Determination: Certain 
Small Diameter Seamless Carbon and 
Alloy Steel Standard, Line and Pressure 
Pipe from Brazil, 60 FR 39707 (August 
3, 1995). On August 1, 2005, the 
Department published the opportunity 
to request administrative review of, 
inter alia, seamless pipe from Brazil for 
the period August 1, 2004, through July 
31, 2005. See Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation; Opportunity 
to Request Administrative Review, 70 
FR 44085 (August 1, 2005). 

In accordance with 19 CFR 
351.213(b)(1), on August 31, 2005, the 
respondent VMB and the petitioner U.S. 
Steel, requested that we conduct an 
administrative review of VMB’s sales of 
seamless pipe. On September 28, 2005, 
the Department published in the 
Federal Register a notice of initiation of 
this antidumping duty administrative 
review covering the period August 1, 
2004, through July 31, 2005. See 
Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews and Request for Revocation in 
Part, 70 FR 56631 (September 28, 2005). 

On October 7, 2005, the Department 
issued its antidumping duty 
questionnaire to VMB. VMB submitted 
its response to section A of the 
questionnaire on November 10, 2005, 
the responses to sections B and C on 
November 30, 2005, and the response to 
section D on December 16, 2005. The 
Department issued a supplemental 
questionnaire for sections A, B, and C 
on December 20, 2005, and a 
supplemental questionnaire for section 
D on January 20, 2006. The Department 
received the supplemental 
questionnaire response for sections A, 
B, and C on January 30, 2006, and the 
supplemental questionnaire response 
for section D on February 17, 2006. 


Period of Review 


The period of review is August 1, 
2004, through July 31, 2005. 


Scope of the Order 


The products covered by the order are 
seamless pipes produced to the ASTM 
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A-335, ASTM A-106, ASTM A-53 and 
API 5L specifications and meeting the 
physical parameters described below, 
regardless of application. The scope of 
this order also includes all products 
used in standard, line, or pressure pipe 
applications and meeting the physical 
parameters below, regardless of 
specification. 

For purposes of this order, seamless 
pipes are seamless carbon and alloy 
(other than stainless) steel pipes, of 
circular cross-section, not more than 
114.3 mm (4.5 inches) in outside 
diameter, regardless of wall thickness, 
manufacturing process (hot—finished or 
cold—drawn), end finish (plain end, 
beveled end, upset end, threaded, or 
threaded and coupled), or surface finish. 
These pipes are commonly known as 
standard pipe, line pipe or pressure 
pipe, depending upon the application. 
They may also be used in structural 
applications. Pipes produced in non— 
standard wall thickness are commonly 
referred to as tubes. 

The seamless pipes subject to this 
antidumping duty order are currently 
classifiable under subheadings 
7304.10.10.20, 7304.10.50.20, 
7304.31.60.50, 7304.39.00.16, 
7304.39.00.20, 7304.39.00.24, 
7304.39.00.28, 7304.39.00.32, 
7304.51.50.05, 7304.51.50.60, 
7304.59.60.00, 7304.59.80.10, 
7304.59.80.15, 7304.59.80.20, and 
7304.59.80.25 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 
The following information further 
defines the scope of this order, which 
covers pipes meeting the physical 
parameters described above: 

Specifications, Characteristics and _ 
Uses: Seamless pressure pipes are 
intended for the conveyance of water, 
steam, petrochemicals, chemicals, oil 
products, natural gas, and other liquids 
and gasses in industrial piping systems. 
They may carry these substances at 
elevated pressures and temperatures 
and may be subject to the application of 
external heat. Seamless carbon steel 
pressure pipe meeting the ASTM 
standard A—106 may be used in 
temperatures of up to 1000 degrees 
Fahrenheit, at various American Society 
of Mechanical Engineers (ASME) code 
stress levels. Alloy pipes made to ASTM 
standard A—335 must be used if 
temperatures and stress levels exceed 
those allowed for A—106 and the ASME 
codes. Seamless pressure pipes sold in 
the United States are commonly 
produced to the ASTM A-106 standard. 

Seamless standard pipes are most 
commonly produced to the ASTM A-53 
specification and generally are not 
intended for high temperature service. 
They are intended for the low 


temperature and pressure conveyance of 
water, steam, natural gas, air and other 
liquids and gasses in plumbing and 
heating systems, air conditioning units, 
automatic sprinkler systems, and other 
related uses. Standard pipes (depending 
on type and code) may carry liquids at 
elevated temperatures but must not 
exceed relevant ASME code 
requirements. 

Seamless line pipes are intended for 
the conveyance of oil and natural gas or 
other fluids in pipelines. Seamless line 
pipes are produced to the API 5L 
specification. 

Seamless pipes are commonly 
produced and certified to meet ASTM 
A-106, ASTM A-53 and API 5L 
specifications. Such triple certification 
of pipes is common because all pipes 
meeting the stringent ASTM A-106 
specification necessarily meet the API - 
5L and ASTM A-53 specifications. 
Pipes meeting the API 5L specification 
necessarily meet the ASTM A-53 
specification. However, pipes meeting 
the A-53 ar API 5L specifications do not 
necessarily meet the A-106 
specification. To avoid maintaining 
separate production runs and separate 
inventories, manufacturers triple—certify 
the pipes. Since distributors sell the vast 
majority of this product, they can 
thereby maintain a single inventory to 
service all customers. 

The primary application of ASTM A- 
106 pressure pipes and triple—certified 
pipes is in pressure piping systems by 
refineries, petrochemical plants and 
chemical plants. Other applications are 
in power generation plants (electrical— 
fossil fuel or nuclear), and in some oil 
field uses (on shore and offshore), such 
as for separator lines, gathering lines 
and metering runs. A minor application 
of this product is for use as oil and gas 
distribution lines for commercial 
applications. These applications 
constitute the majority of the market for 
the subject seamless pipes. However, A— 
106 pipes may be used in some boiler 
applications. 

The scope of this order includes all 
seamless pipe meeting the physical 
parameters described above and 
produced to one of the specifications 


listed above, regardless of application, 


and whether or not also certified to a 
non-covered specification. Standard, 
line and pressure applications and the 
above-listed specifications are defining 
characteristics of the scope of this order. 
Therefore, seamless pipes meeting the 
physical description above, but not 
produced to the ASTM A-335, ASTM 
A-106, ASTM A-53, or API 5L 
standards shall be covered if used in a 
standard, line or pressure application. 


For example, there are certain other 
ASTM specifications of pipe that, 
because of overlapping characteristics, 
could potentially be used in A—106 
applications. These specifications 
generally include A-162, A-192, A—210, 
A-333, arid A-524. When such pipes 
are used in a standard, line or pressure 
pipe application, such products are 
covered by the scope of this order. 
Specifically excluded from this order 
are boiler tubing and mechanical tubing, 
if such products are not produced to 
ASTM A-335, ASTM A-106, ASTM A-— 
53 or API 5L specifications and are not 
used in standard, line or pressure 


applications. In addition, finished and 


unfinished oil country tubular goods 
(OCTG) are excluded from the scope of 
this order, if covered by the scope of 
another antidumping duty order from 
the same country. If not covered by such 
an OCTG order, finished and unfinished 
OCTG are included in this scope when 
used in standard, line or pressure 
applications. Finally, also excluded 
from this order are redraw hollows for 
cold—drawing when used in the 
production of cold—drawn pipe or tube. 


Although the HTSUS subheadings are 
provided for convenience and customs ~ 
purposes, our written description of the 
scope of this order is dispositive. 


Fair Value Comparisons 


To determine whether VMB made 
sales of seamless pipe to the United 
States at less than fair value, we 
compared the constructed export price 
(CEP) to the normal value (NV), as 
described below. Specifically, in 
accordance with section 777A(d)(2) of 
the Act, we compared the CEP of 
individual U.S. transactions to monthly 
weighted—average NV. 


Product Comparisons 


In accordance with section 771(16) of 
the Tariff Act of 1930, as amended (the 
Act), we considered all products 
produced by VMB covered by the 
descriptions in the Scope of the Order 
section of this notice to be foreign like 
products for the purpose of determining 
appropriate product comparisons to 
VMB’s U.S. sales of seamless pipe. 


We have relied on the following six 
criteria to match U.S. sales of seamless 
pipe to sales in Brazil of the foreign like 
product: product specification, 
manufacturing process (cold—finished or 
hot-rolled), outside diameter, wall 
thickness, surface finish, and end finish. 
All U.S. sales were matched to sales of 
identical merchandise in the home 
market. 
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Constructed Export Price 


Section 772(b) of the Act defines CEP 
as the price at which the subject 
merchandise is first sold (or agreed to be 
sold) in the United States before or after 
the date of importation by, or for the 
account of, the producer or exporter of 
such merchandise, or by a seller 
affiliated with the producer or exporter, 
to a purchaser not affiliated with the 
producer or exporter, as adjusted under 
sections 772(c) and (d). 

In the instant review, VMB sold 
seamless pipe through an affiliated 
company, Vallourec & Mannesmann 
Tubes Corporation (VM Corp.) of 
Houston, Texas. VMB reported all of its 
U.S. sales of seamless pipe as CEP 
transactions. After reviewing the 
evidence on the record of this review, 
we have preliminarily determined that 
VMB’s transactions are classified 
properly as CEP sales because these 
sales occurred in the United States and 
were made through its U.S. affiliate to 
an unaffiliated buyer. Such a 
determination is consistent with section 
772(b) of the Act and the U:S. Court of 
Appeals for the Federal Circuit’s 
decision in AK Steel Corp. et al. v. 
United States, 226 F.3d 1361, 1374 (Fed. 
Cir. 2000) (AK Steel). In AK Steel, the 
Court of Appeals examinedthe 
definitions of export price (EP) and CEP, 
noting that “the plain meaning of the 
language enacted by Congress-in 1994, 
focuses on where the sale takes place 
and whether the foreign producer or 
exporter and the U.S. importer are 
affiliated, making these two factors 
dispositive of the choice between the 

two classifications.” Id. at 1369. The 
court stated, ‘‘the critical differences 
between EP and CEP sales are whether 
the sale or transaction takes place inside 
or outside the United States and 
whether it is made by an affiliate,” and 
noted that the phrase “outside the 
United States” had been added to the 
1994 statutory definition of EP. Id. at 
1368-70. Thus, the classification of a 
sale as either EP or CEP depends upon 
where the contract for sale was 
concluded (i.e., inside or outside the 
United States) and whether the foreign 
producer or exporter is affiliated with 
the U.S. importer. Therefore, we have 
preliminarily determined that VMB’s 
transactions are classified properly as 
CEP sales. 

For these CEP ‘shin transactions, we 
calculated price in conformity with 
section 772(b) of the Act. We based CEP 
on the packed, delivered duty—paid 
prices to an unaffiliated purchaser in 
the United States. We also made 
deductions for movement expenses in 
accordance with section 772(c)(2)(A) of 


the Act. These movement expenses 
included foreign inland freight, foreign 
inland insurance, foreign brokerage and 
handling, international freight, marine 
insurance, U.S. brokerage and handling 
and U.S. customs duties. In accordance 
with section 772(d)(1) of the Act, we 
deducted selling expenses associated 
with economic activities occurring in 
the United States, which also included 
imputed credit expenses and indirect 
selling expenses. We also made an 
adjustment for profit in accordance with 
section 772(d)(3) of the Act. 


Normal Value 


A. Home Market Viability 


To determine whether there is a 
sufficient volume of sales in the home 
market to serve as a viable basis for 
calculating NV, we compared VMB’s 
volume of home market sales of 
seamless pipe to the volume of U.S. 
sales of seamless pipe, in accordance 
with section 773(a)(1)(B) of the Act. 
Because VMB’s aggregate volume of 
home market sales of seamless pipe was 
greater than five percent of its aggregate 
volume of U.S. sales of seamless pipe, 
we determined that the home market 


was viable. See Section A Response, at 
Exhibit 1. 


B. Cost of Production Analysis 


In the most recently completed 
segment, the Department determined 
that VMB made sales in the home 
market at prices below its cost of 
production (COP) and therefore 
excluded such sales from its calculation 
of NV. See Small Diameter Seamless 
Carbon and Alloy Steel Standard, Line 
and Pressure Pipe from Brazil: 
Preliminary Results of Antidumping 
Duty Administrative Review, 70 FR 
24524 (May 10, 2005). The Department’s 
affirmative findings of sales—below-cost 
in the preliminary results of the prior 
period review did not change in the 
final results. Therefore, the Department 
has reasonable grounds to believe or 
suspect, pursuant to section 
773(b)(2)(A)(i) of the Act, that VMB 
made sales in the home market at prices 
below the COP for this POR. As a result, 
in accordance with section 773(b)(1) of 
the Act, we examined whether VMB’s 
sales in the home market were made at 
prices below the COP. 

In accordance with section 773(b)(3) 
of the Act, we calculated the weighted— 
average COP for each model based on 
the sum of VMB’s material and 
fabrication costs for the foreign like 
product, plus amounts for selling 
expenses, general and administrative 
expenses, interest expenses and packing 
costs. We relied on the COP data 


reported by VMB, except that we 
revised VMB’s reported total cost of 
manufacturing by recalculating the 
correction factor (i.e., INDCOR) by 
allocating certain costs related only to 
seamless pipe over the reported cost of 
manufacture of seamless pipe, and 
allocating costs related to both subject 
and non—subject merchandise over the 
cost of goods sold of all products. For 
further details regarding this 
adjustment, see the Department’s Cost of 
Production Calculation Adjustments for 
the Preliminary Results V & M do Brasil, 
S.A. (COP Memorandum), dated June 2, 
2006. 

We compared the weighted—average 
COP figures to the home market sales 
prices of the foreign like product, as 
required under section 773(b)(1) of the 
Act, to determine whether these sales 
had been made at prices below COP. On 
a product-specific basis, we compared 
the COP to home market prices net of 
any applicable billing adjustments, 
indirect taxes (ICMS, IPI, COFINS and 
PIS), and any applicable movement 
charges. 

In determining whether to disregard 
home market sales made at prices below 
the COP, we examined, in accordance 
with sections 773(b)(1)(A) and (B) of the 
Act, whether such sales were made in 
substantial quantities within an 
extended period of time, and whether 
such sales were made at prices which 
permitted the recovery of all costs 
within a reasonable period of time in 
the normal course of trade. Pursuant to 
section 773(b)(2)(C) of the Act, where 
less than 20 percent of VMB’s home 


- market sales of a given model were at 


prices below the COP, we did not 
disregard any below-cost sales of that 
model because we determined that the 
below-—cost sales were not made within 
an extended period of time in 
substantial quantities. Where 20 percent 
or more of VMB’s home market sales of 
a given model were at prices less than 
COP, we disregarded the below—cost 
sales because: (1) They were made 
within an extended period of time in 
substantial quantities, in accordance 
with sections 773(b)(2)(B) and (C) of the 
Act, and (2) based on our comparison of 
prices to the weighted—average COPs for 
the POR, they were at prices which 
would not permit the recovery of all 
costs within a reasonable period of time, 
in accordance with section 773(b)(2)(D) 
of the Act. 

Our cost test for VMB revealed that 
for home market sales of certain models, 
less than 20 percent of the sales of those 
models were at prices below the COP. 
We therefore retained all such sales in 
our analysis and used them as the basis 
for determining NV. Our cost test also 
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indicated that for certain models, more 
than 20 percent of the home market 
sales of those models were sold at prices 
below COP within an extended period 
of time and were at prices which would 
not permit the recovery of all costs 
within a reasonable period of time. 
Thus, in accordance with section 
773(b)(1) of the Act, we excluded these 
below—cost sales from our analysis and 
used the remaining above—cost sales as 
the basis for determining NV. 


C. Price—to-Price Comparisons 


We matched all U.S. sales to NV. We 
calculated NV based on prices to 
unaffiliated customers. We adjusted 
gross unit price for billing adjustments, 
interest revenue, indirect taxes, and the 
per—unit value of any post—transaction 
complementary invoices (or credit 
notes) that were issued to adjust for any 
errors in the originating invoice. We 
made deductions, where appropriate, 
for foreign inland freight, insurance and 
warehousing, pursuant to section 
773(a)(6)(B) of the Act. In addition, we 
made adjustments for differences in cost 
attributable to differences in physical 
characteristics of the merchandise, 
pursuant to section 773(a)(6)(C)(ii) of 
the Act and 19 CFR 351.411, as well as” 
for differences in circumstances of sale 
(COS), in accordance with section 
773(a)(6)(C)(iii) of the Act and 19 CFR 
351.410. We made COS adjustments for 
imputed credit expenses, warranty 
expenses, and commissions. Finally, we 
deducted home market packing costs 
and added U.S. packing costs in 
accordance with sections 773(a)(6)(A) 
and (B) of the Act. 


Level of Trade 


In accordance with section 
773(a)(1)(B) of the Act, to the extent 
practicable, we determine NV based on 
sales in the home market at the same 
level of trade (LOT) as the export 
transaction. The NV LOT is that of the 
starting—price sales in the comparison 
market. For CEP, it is the level of the 
constructed sale from the exporter to the 
importer. We consider only the selling 
activities reflected in the U.S. price after 
the deduction of expenses incurred in 
the United States and CEP profit under 
section 772(d) of the Act. See Micron 
Technology Inc. v. United States, 243 
F.3d 1301, 1314-1315 (Fed. Cir. 2001). 

To determine whether NV sales are at 
a different LOT than CEP sales, we 
examine stages in the marketing process 
and selling functions along the chain of 
distribution between the producer and 
the unaffiliated customer. We analyze 
whether different selling activities are 
performed, and whether any price 
differences (other than those for which 


other allowances are made under the 
Act) are shown to be wholly or partly 
due to a difference in LOT between the 
CEP and NV. Under section 773(a)(7)(A) 
of the Act, we make an upward or 
downward adjustment to NV for LOT if 
the difference in LOT involves the 
performance of different selling 
activities and is demonstrated to affect 
price comparability, based on a pattern 
of consistent price differences between 
sales at different LOTs in the country in 
which NV is determined. Finally, if the 
NV LOT is at a more advanced stage of 
distribution than the LOT of the CEP, 
but the data available do not provide an 
appropriate basis to determine a LOT 
adjustment, we reduce NV by the 
amount of indirect selling expenses 
incurred in the foreign comparison 
market on sales of the foreign like 
product, but by no more than the 
amount of the indirect selling expenses 
incurred for CEP sales. See section 
773(a)(7)(B) of the Act. 

In analyzing differences in selling 
functions, we determine whether the 
LOTs identified by the respondent are 
meaningful. See Antidumping Duties; 
Countervailing Duties, Final Rule, 62 FR 
27296, 27371 (May 19, 1997). If the. 
claimed LOTs are the same, we expect 
that the functions and activities of the 
seller should be similar. Conversely, if 
a party claims that LOTs are different 
for different groups of sales, the 
functions and activities of the seller 
should be dissimilar.-See Porcelain-on- 
Steel Cookware from Mexico: Final 
Results of Antidumping Duty 
Administrative Review, 65 FR 30068 
(May 10, 2000) and accompanying 
Issues and Decision Memorandum at 
Comment 6. In the present review, VMB 
claimed that there was no LOT in the 
home market comparable to the LOT of 
the CEP sales, and requested a CEP 
offset. See Section A Response at A—29. 

VMB claimed two LOTs in the home 
market based on distinct channels of 
distribution to two categories of 
customers: distributors and end-users. 
We examined the reported selling 
functions and found that VMB’s home 
market selling functions forall — 
customers include sales forecasting, 
planning, order processing, general 
selling functions performed by VMB 
sales personnel, technical assistance, 
and provisions for warranties, 
guarantees, and freight/delivery. VMB 
also claimed packing as a selling 
function performed for all customers. 
See Section A Response at Exh. 12. 
However, packing is an activity related 
to preparing the finished merchandise . 
for shipment to the customer, and as 
such, does not constitute a selling 


activity that is relevant to a LOT 
analysis. 

In addition, VMB reported several 
selling functions unique to each channel 
of distribution. Personnel training, sales 
promotion, distributor/dealer training, 
sales/marketing support, market 
research, and a provision for cash 
discounts are selling functions 
performed only in sales to distributors. 
While many sales to distributors go 
through unaffiliated warehouses, VMB 
does not incur inventory carrying costs 
for these sales. In contrast, engineering 
services, advertising, procurement/ 
sourcing services, and after-sales 
services are provided solely to end— 
users. VMB also paid commissions on 
sales to some end-users. In addition, 
VMB reported the selling function of 
inventory maintenance with regard to 
sales to one end-user customer, for 
which a small percentage of VMB’s sales 
are transferred to unaffiliated 
warehouses from which this customer 
regularly extracts merchandise on a 
just-in-time basis. See Section A 
Response at A—23; see also Section B 
Response at B—59. Based upon the above - 
analysis, we preliminarily conclude that 
the selling functions for the reported 
home market channels of distribution 
are sufficiently different to consider 
them as two distinct LOTs. 

Because VMB reported that all of its 
U.S. sales are CEP sales made through 
one channel of distribution to its U.S. 
affiliate, we preliminarily agree with 
VMB’s claim that there is only one LOT 
in the U.S. market. We examined the 
claimed selling functions for VMB’s CEP 
sales, i.e., the selling functions 
performed for sales to VM Corp., which 
include sales forecasting, order 
processing, technical assistance, 
delivery of the merchandise, and 
warranties. See Section A Response at 
Exh.12; see also VMB’s Supplemental 
A-C Questionnaire Response dated 
January 30, 2006, at 12. VM Corp. 
handles the remaining selling functions 
of strategic planning, sales negotiations 
and promotion, sales support, and 
customer service involved in the CEP 
sales to the unaffiliated customer in the 
United States, which are not considered 
in our LOT analysis. 

Based upon the above analysis, we 
preliminarily determine that there is no 
LOT in the home market comparable to 
the CEP LOT, and it is therefore not 
possible to determine whether the 
difference in LOT affects price 
comparability. Consequently, we 
examined whether a CEP offset may be 
appropriate pursuant to 19 CFR 
351.412(f) of the Department’s 
regulations. We find that the selling 
functions VMB performs for sales to its 
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U.S. affiliate are fewer and less complex 
than the selling functions VMB 
performs for either LOT in the home 
market. Compared to U.S. sales, the 


_ chain of distribution in the home market 


is at a level much more advanced. For 
example, many sales to distributors go 
through unaffiliated warehouses and 
VMB provides after-sales services to 
end-users. In contrast, VMB’s selling 
functions for U.S. sales end with 
delivery at the port-of entry. 

Accordingly, because the data 
available do not provide an appropriate 
basis for making a LOT adjustment, but 
the LOT in the home market is at a more 
advanced stage of distribution than the 
LOT of the CEP transactions, we 
preliminarily determine that a CEP 
offset adjustment is appropriate, in 
accordance with section 773(a)(7)(B) of 
the Act. 


Currency Conversion 


We made currency conversions into 
U.S. dollars, in accordance with section 
773A(a) of the Act, based on the 
exchange rates in effect on the dates of 
the U.S. sales, as certified by the Federal 
Reserve Bank. 


Preliminary Results of Review 


As a result of our review, we 
preliminarily determine the weighted— 
average dumping margin for the period 
August 1, 2004, through July 31, 2005, 
to be as follows: 


Manufacturer / Exporter Margin (percent) 


V &Mdo Brasil, S.A. ....:.. 0.00 


‘The Department will disclose 
calculations performed in connection 
with these preliminary results of review 
within five days of the date of 
publication of this notice in accordance 
with 19 CFR 351.224(b). Interested 


parties may submit case briefs and/or 
written comments no later than 30 days 


after the date of publication of these 
preliminary results of review. Rebuttal 
briefs and rebuttals to written 
comments, limited to issues raised in 
the case briefs and comments, may be 
filed no later than 35 days after the date 
of publication of this notice. Parties who 
submit argument in these proceedings 
are requested to submit with the 
argument: 1) a statement of the issue, 2) 
a brief summary of the argument, and 
(3) a table of authorities. An interested 
party may request a hearing within 30 
days of publication. See section 
351.310(c) of the Department’s 
regulations. Any hearing, if requested, 
will be held 37 days after the date of 
publication, or the first business day 
thereafter, unless the Department alters 


the date. The Department will issue the 
final results of these preliminary results, 
including the results of our analysis of 
the issues raised in any such written 
comments or at a hearing, within 120 
days of publication of these preliminary 
results. 


Assessment Rates 


Upon completion of this 
administrative review, the Department 
will determine, and U.S. Customs and 
Border Protection (CBP) shall assess, 
antidumping duties on all appropriate 
entries. In accordance with 19 CFR 
351.212(b)(1), we have calculated an 
importer—specific ad valorem rate for 
merchandise subject to this review. The 
Department will issue appropriate 
assessment instructions directly to CBP 
within 15 days of publication of the 
final results of review. If these 
preliminary results are adopted in the 
final results of review, we will direct 
CBP to liquidate entries subject to this 
review without regard to antidumping 
duties. 

The Department clarified its 
“automatic assessment” regulation on 
May 6, 2003. See Antidumping and 
Countervailing Duty Proceedings: 
Assessment of Antidumping Duties, 68 
FR 23954 (May 6, 2003). This 
clarification will apply to entries of 
subject merchandise during the POR 
produced by the company included in 
these preliminary results for which the 
reviewed company did not know their 
merchandise was destined for the _ 
United States. In such instances, we will 
instruct CBP to liquidate unreviewed | 
entries at the all—others rate if there is 
no rate for the intermediate company 
involved in the transaction. 


Cash Deposit Requirements 


The following deposit requirements 
will be effective upon completion of the 
final results of this administrative 
review for all shipments of the subject 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the publication date of the final 
results of this administrative review, as 
provided by section 751(a)(1) of the Act: 
(1) The‘cash deposit rate will be the rate 
established in the final results of this 
review; (2) for previously reviewed or 


’ investigated companies not listed above, 


the cash deposit rate will be the 
company-specific rate established for 
the most recent period; (3) if the 
exposter is not a firm covered in this 
review, a prior review, or the less than 
fair value (LTFV) investigation, but the 
manufacturer is, the cash deposit rate 
will be the rate established for the most 
recent period-for the manufacturer of 
the subject merchandise; and (4) if 


neither the exporter nor the 
manufacturer is a firm covered in this 
review, any previous reviews, or the 
LTFV investigation, the cash deposit 
rate will be 124.94 percent, the “‘all 
others” rate established in the LTFV 
investigation. See Notice of 
Antidumping Duty Order and Amended 
Final Determination: Certain Small 
Diameter Seamless Carbon and Alloy 
Steel Standard, Line and Pressure Pipe 
from Brazil, 60 FR 39707 (August 3, 
1995). These deposit rates, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review. 


Notification to Importers 


This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in the 
Secretary’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of double antidumping duties. 

We are issuing and publishing this 
notice in accordance with sections 
751(a)(1) and 777(i)(1) of the Act. 

Dated: May 19, 2006. 

David M. Spooner, 


Assistant Secretary for Import 
Administration. 


{FR Doc. E6—8178 Filed 5-25-06; 8:45 am] 
BILLING CODE 3510—-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-489-807] 


Notice of Initiation of New Shipper 
Antidumping Duty Review: Certain 
Steel Concrete Reinforcing Bars from 
Turkey 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: The Department of Commerce 
(the Department) has received a request 
to conduct a new shipper review of the 
antidumping duty order on certain steel 
concrete reinforcing bars (rebar) from 
Turkey published on April 17, 1997 (62 
FR 18748). In accordance with section 
751(a)(2)(B) of the Tariff Act of 1930, as 
amended (the Act), and 19 CFR 
351.214(d), we are initiating an 
antidumping new shipper review of 
Kroman Celik Sanayii A.S., a producer 
of subject merchandise, and its affiliated 
export trading company, Yucelboru 
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Ihracat Ithalat ve Pazarlama A.S. 
(collectively ‘““Kroman’’). 

EFFECTIVE DATE: May 26, 2006. 

FOR FURTHER INFORMATION CONTACT: Irina 
Itkin or Alice Gibbons, AD/CVD 
Operations, Office 2, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC, 20230; 
telephone (202) 482—0656 or (202) 482— 
0498, respectively. 

SUPPLEMENTARY INFORMATION: The 
Department received a timely request 
from Kroman, in accordance with 19 
CFR 351.214(c), for a new shipper 
review of the antidumping duty order 
on rebar from Turkey. See Antidumping 
Duty Order: Certain Steel Concrete 
Reinforcing Bars from Turkey, 62 FR 
18748 (April 17, 1997). 

Pursuant to 19 CFR 351.214(b), 
Kroman certified that it is both the 
exporter and producer of the subject 
merchandise, that it did not export 
subject merchandise to the United 
States during the period of the 
investigation (POJ) (January 1, 1995, 
through December 31, 1995), and that it 
was not affiliated with any exporter or 
producer that exported the subject 
merchandise to the United States during 
the POI. Kroman also submitted 
documentation establishing the date on. 
which its shipment of subject 
merchandise first entered for 
consumption, the volume shipped, and 
the date of its first sale to an unaffiliated 
customer in the United States. 


Scope of the Order 


The product covered by this order is 
all stock deformed steel concrete 
reinforcing bars sold in straight lengths 
and coils. This includes all hot-rolled 
deformed rebar rolled from billet steel, 
rail steel, axle steel, or low—alloy steel. 
It excludes (i) plain round rebar, (ii) 
rebar that a processor has further 
worked or fabricated, and (iii) all coated 
rebar. Deformed rebar is currently 
classifiable under subheadings 
7213.10.000 and 7214.20.000 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS). The HTSUS 
subheadings are provided for 
_ convenience and customs purposes. The 
written description of the scope of this 
proceeding is dispositive. 
Initiation of Review 

In accordance with section 
751(a)(2)(B) of the Act and 19 CFR 
351.214(d), we are initiating a new 
shipper review of the antidumping duty 
order on rebar from Turkey produced 
and exported by Kroman. See the 
Memorandum from the Team to the File 


through Irene Darzenta Tzafolias, Acting 
Office Director, entitled “Initiation of 
AD New Shipper Review: Certain Steel 
Concrete Reinforcing Bars from 
Turkey,” dated May 22, 2006. Normally, 
we would issue the preliminary results 
of this review not later than 180 days 
after the date on which the review is 
initiated. However, on Mav 15, 2006, 
Kroman agreed to waive the time limits 
in order that the Department, pursuant 
to 19 CFR 351.214(j)(3), may conduct 
this review concurrently with the ninth 
administrative review of this order for 
the period April 1, 2005, through March 
31, 2006, which will be conducted 
pursuant to section 751(a)(1) of the Act. 
Therefore, we interid to issue the final 
results of this review not later than 245 
days after the last day of the anniversary 
month. 


Pursuant to 19 CFR 
351.214(g)(1)(i)(A), the period of review 
(POR) for a new shipper review, 
initiated in the month immediately 
following the anniversary month, will 
be the 12—month period immediately 
preceding the anniversary month. 
Therefore, the POR for the new shipper 
review of Kroman is April 1, 2005, 
through March 31, 2006. . 


We will instruct U.S. Customs and 
Border Protection to suspend 
liquidation of any unliquidated entries . 
of the subject merchandise from Kroman 
and allow, at the option of the importer, 
the posting, until completion of the 
review, of a bond or security in lieu of 
a cash deposit for each entry of the 


- merchandise exported by Kroman in 


accordance with 19 CFR 351.214(e). 
Because Kroman certified that it both 
produced and exported the subject 
merchandise, the sale of which is the 
basis for this new shipper review 
request, we will permit the bonding 
privilege only for those entries of 
subject merchandise for which Kroman 
is both the producer and the exporter. 


Interested parties may. submit 
applications for disclosure under 
administrative protective order in 
accordance with 19 CFR 351.305 and’ 
351.306. 

This initiation and notice are in 
accordance with section 751(a)(2)(B) of 
the Act and 19 CFR 351.214(d). 


Dated: May 22, 2006. 
‘Stephen J. Claeys, 


Deputy Assistant Secretary for Import 
Administration. 


[FR Doc. E6-8166 Filed 5-25-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


National Institute of Standards and 
Technology 


Jointly Owned Inventions Available for 
Non-Exclusive, Royalty-Free Licensing 


AGENCY: National Institute of Standards 
and Technology, Commerce. 

ACTION: Notice of Jointly Owned 
Inventions Available for Non-Exclusive, 
Royalty-Free Licensing. 


SUMMARY: The inventions listed below 
are jointly owned by the U.S. 
Government, as represented by the . 
Department of Commerce, and the 
University of Colorado. The Department 
of Commerce’s interest in the inventions 
is available for non-exclusive, royalty- 
free licensing, in accordance with 35 
U.S.C. 207 and 37 CFR part 404 to 
achieve expeditious commercialization 
of results of federally funded research 
and development. 

FOR FURTHER INFORMATION CONTACT: 
Technical and licensing information on 
these inventions may be obtained by 


_ writing to: National Institute of 


Standards and Technology, Office of 
Technology Partnerships, Attn: Mary 
Clague, Building 820, Room 213, 
Gaithersburg, MD 20899. Information is | 
also available via telephone: 301-975- 
4188, fax 301-869-2751, or e-mail: 
mary.clague@nist.gov. Any request for 
information should include the NIST 
Docket number or Patent number and 
title for the invention as indicated 
below. 

The inventions available for licensing 
are: 
[Patent Number 6,831,522 Issued: 12/14/ 
2004] 
Title: Method of Minimizing the 
Short-Term Frequency Instability of 
Laser-Pumped Atomic Clocks. 

Abstract: A method is provided for 
optimizing the performance of laser- 
pumped atomic frequency references 
with respect to the laser detuning and 
other operating parameters. This 
method is based on the new 
understanding that the frequency 
references short-term instability is 
minimized when (a) the laser frequency 
is tuned nominally a few tens of MHz 
away from the center of the atomic 
absorption line, and (b) the external 
oscillator lock modulation frequency is 
set either far below or far above the 
inverse of the optical pumping time of 
the atoms. 
[Patent Number: 6,806,784 Issued: 10/19/ 
2004] ; 

Title: Miniature Frequency Standard 
Based on All-Optical Excitation and a 
Micromachined Containment Vessel. 
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Abstract: A microwave frequency 
standard is provided which allows for 
miniaturization down to length scales of 
order one micron, comprising a 
modulated light field originating from a 
laser that illuminates a collection of 
quantum absorbers contained in a 
micro-machined cell. The frequency 
standard of the present invention can be 
based on all-optical excitation 
techniques such as coherent population 
trapping (CPT) and stimulated Raman 
scattering or on conventional 
microwave-excited designs. In a CPT- 
based embodiment, a photodetector 
detects a change in transmitted power 
through the cell and that is used to 
stabilize an external oscillator to 
correspond to the absorber’s transition 
frequency by locking the laser 
modulation frequency to the transition 
frequency. In a stimulated Raman 
scattering (SRS) embodiment, a high- 
speed photodetector detects a laser field 
transmitted through the cell beating 
with a second field originating in the 
cell. Both the locked laser modulation 
frequency and the beat frequency are 
very stable as they are referenced 
directly to the atomic transition. 

Dated: May 18, 2006. 

Hratch G. Semerjian, 

Deputy Director. 

[FR Doc. E6—8154 Filed 5—25—06; 8: 45 am] 
BILLING CODE 3510-13-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 051806C] - 


Endangered Species; Permit No. 1298 


‘AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice; issuance of permit 
modification. 


SUMMARY: Notice is hereby given that 
the Riverbanks Zoo and Garden 
[Principal Investigator, Mr. Charles 
Scott Pfaff], P.O. Box 1060, Columbia, 
SC 29202, has been issued an 
amendment to Permit No. 1298 to 
extend the expiration date of the permit 
through May 31, 2007. 

ADDRESSES: 

The modification and related 
documents are available for review 
upon written request or by appointment 
in the following office: 

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 


13705, Silver Spring, MD 20910; phone 
(301) 713-2289, fax (301) 427-2521. 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Skidmore and Kate Swails (301) 
713-2289. 


SUPPLEMENTARY INFORMATION: On May 
21, 2001, notice was published in the 
Federal Register (66 FR 27940) that 
Permit No.1298 had been issued to the 
Riverbanks Zoo and Garden for the 
continued maintenance of eleven adult 
shortnose sturgeon (Acipenser 
brevirostrum) received from the South 
Carolina Department of Natural 
Resources in 1996 for education 
purposes. This permit amendment 
extends the duration of the permit from 
May 31, 2006, to May 31, 2007. The 
requested modification have been 
granted under the authority of the 
Endangered Species Act of 1973, as 
amended (ESA; 16 U.S.C. 1531 et seq.) 


- and the provisions of § 222.306 of the 


regulations governing the taking, 
importing, and exporting of endangered 
and threatened fish and wildlife (50 
CFR 222-226). 

Issuance of this modification, as 
required by the ESA was based on a 
finding that such permit: (1) Was 
applied for in good faith; (2) will not 
operate to the disadvantage of any 
endangered or threatened species; and 
(3) is consistent with the purposes and 
policies set forth in section 2 of the 


_ ESA. 


Dated: May 19, 2006. 
P. Michael Payne, 


Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service. 

[FR Doc. E6-8179 Filed 5-26-06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 051906C] 


Endangered Species; File No. 1579 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric“Administration (NOAA), 
Commerce. 


ACTION: Notice; Receipt of application. 


SUMMARY: Notice is hereby given that 
Alden Research Laboratory, Inc. 
(Edward P. Taft, Responsible Party), 30 
Shrewsbury Street, Holden, MA, 01520, 
has applied in due form for a permit to 
take shortnose sturgeon (Acipenser 
brevirostrum) for purposes of scientific 
research. 


DATES: Written, telefaxed, or e-mail 
comments must be received on or before 
June 26, 2006. 

The application and related 
documents are available for review 
upon written request or by appointment 
in the following office(s): 

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 


- 13705, Silver Spring, MD 20910; phone 


(301)713-—2289; fax (301)427-2521; and 

Northeast Region, NMFS, One 
Blackburn Drive, Gloucester, MA 
01930-2298; phone (978)281-9328; fax 
(978)281-9394. 

Written comments or requests for a- 
public hearing on this application 
should be mailed to the Chief, Permits, 
Conservation and Education Division, 
F/PR1, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 


- 13705, Silver Spring, MD 20910. Those 


individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular request would 
be appropriate. 

Comments may also be submitted by 
facsimile at (301)427—2521, provided 
the facsimile is confirmed by hard copy 
submitted by mail and postmarked no 
later than the closing date of the 
comment period. 

Comments may also be submitted by 
email. The mailbox address for 
providing email comments is 
NMFS.Pr1Comments@noaa.gov. Include 
in the subject line of the email comment 
the following document identifier: File 
No. 1579. 


FOR FURTHER INFORMATION CONTACT: Kate 


Swails or Jennifer Skidmore (301)713— 
2289. 


SUPPLEMENTARY INFORMATION: The 
subject permit is requested under the 
authority of the Endangered Species Act 
of 1973, as amended (ESA; 16 U.S.C. 
1531 et seq.) and the regulations 
governing the taking, importing, and 
exporting of endangered and threatened 
species (50 CFR 222-226). 

The applicant proposes to conduct 
research on entrainment and 
impingement rates for selected bar rack 
and bypass configurations in attempt to 
identify design criteria for a 
downstream passage facility at the 
Hadley Falls Hydroelectric Project on 
the Connecticut River. The applicant 
would use-captive-bred sturgeon and all 
testing would take place in the Alden 
Lab testing flume. Annually, up to 200 
sturgeon would be transported from 
hatcheries, measured, handled, Passive 
Integrated Transponder tagged, and 
participate in the flume -+testing. At the 
end of the five-year study the sturgeon 
would be sacrificed. 
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Dated: May 19, 2006. 
P. Michael Payne, 
Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service. 
(FR Doc. E6-8181 Filed 5-26-06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 041806D] 


Atlantic Striped Bass Conservation 
Act; Atlantic Striped Bass Fishery 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of scoping process; 
extension of comment period. 


SUMMARY: In a document published in 
the Federal Register on April 24, 2006, 
NMFS announced its intention to re- 
open the scoping process and accept 
further comments on the 
recommendations contained in 
Amendment 6 to Atlantic States Marine 
Fisheries Commission’s (ASMFC) 
Interstate Fishery Management Plan for 
Atlantic Striped Bass (Amendment 6). 
NMFS originally conducted scoping on 
the matter in 2003, but decided to re- 
open the scoping process and accept 
further comments due to the passage of 
significant time and the availability of 
new information. The intent of this 
document is to announce the extension 
of the public comment period from May 
26, 2006, to June 26, 2006. 

DATES: Comments on this action must be 
received (see ADDRESSES) no later than 
5 p.m. Eastern Standard Time on or 
before June 26, 2006. 

ADDRESSES: Written comments and 
requests for copies of the draft 
document should be sent to: Tom 
Meyer, State-Federal Fisheries Division, 
Office of Sustainable Fisheries, NMFS, 
1315 East West Highway, Room 13248, 
Silver Spring, MD 20910. Mark the 
outside of the envelope “Striped Bass 
Scoping.” An electronic copy of the 
draft document and supporting 
documents (ANPR and a Notice of 
Intent to Prepare an EIS (NOJ)) may also 
be obtained on the State-Federal 
Fisheries Division’s Web site under 
Regulatory Activities at http:// 
www.nmfs.noaa.gov/sfa/state__federal/ 
state__federal.htm. Comments may also 
be sent via fax to (301) 713-0596, or via 
e-mail to: Striped- 
Bass.Comments@noaa.gov. Include in 
the subject line of the fax or e-mail the | 


following document identifier: Striped 
Bass Scoping. 

FOR FURTHER INFORMATION CONTACT: Tom 
Meyer, telephone (301) 713-2334, x173. 


SUPPLEMENTARY INFORMATION: As 


announced in the Federal Register on 
July 21, 2003 (68 FR 43074), NMFS 
requested comments on potential 
revisions to the Federal Atlantic striped 
bass regulations for the U.S. EEZ in 
response to recommendations from the 
Commission to the Secretary. The 
comment period was subsequently 
reopened on August 26, 2003 (68 FR 
51232), for an additional 30—days. A 
“Notice of Intent to Prepare an 
Environmental Impact Statement (EIS) 
and Notice of Scoping Process” (NOI) 
was published in the Federal Register 
on October 20, 2003 (68 FR 59906) and 
public meetings were held in nine 
Atlantic coast states between November 


5 - December 10, 2003, and the public 


comment period closed on December 
22, 2003. 

_ Significant time has passed since the 
nine initial scoping hearings. 
Accordingly, NMFS thought it prudent 
to seek additional scoping on its 
preliminary draft analyses of Federal 
management options to open the EEZ to 
the harvest of Atlantic Striped Bass. 
NMFS, therefore, re-opened the scoping 
process in a Federal Register Notice on 
April 24, 2006 (71 FR 20984) and 
established a 30 day public comment 
period. NMFS believes that extending 
the comment period an additional 30 
days would provide the public a more 
appropriate opportunity to provide 
meaningful commentary on the agency's 
list of potential alternatives and other 
management measures. See ADDRESSES 
for information on how to obtain a copy 
of the draft document and where to send 
comments. 


Background 


Atlantic striped bass management is 
based on ASMFC’s Atlantic Striped Bass 
Interstate Fishery Management Plan 
(ISFMP), first adopted in 1981. From 
1981 - 1994, four ISFMP Amendments 
were developed that provided a series of 
management measures that led to the 
rebuilding of the stocks.In 1995, 
ASMFC declared the Atlantic striped 
bass population fully restored and - 
implemented Amendment 5 to the 
ISFMP to perpetuate the stock so as to 
allow a commercial and recreational 
harvest consistent with the long-term 
maintenance of the striped bass stock. 


_ Since then the population has expanded 


to record levels of abundance. To 
maintain this recovered population, 
ASMFC approved Amendment 6 in 
February 2003 (copies of Amendment 6 


are available via ASMFC’s website 
under Interstate Fisheries Management- 
striped bass at http://www.asmfc.org). 
ASMFC believes that the measures 
contained in Amendment 6 are 
necessary to prevent the overfishing of 
the Atlantic striped bass resource while 
allowing growth in both the commercial 
and recreational fishery. Development 
of Amendment 6 took almost 4 years 
and involved extensive input from 
technical and industry advisors, and 
provided numerous opportunities for 
the public to comment on the future 
management of the species. 

Amendment 6 incorporates results of 
the 2001 Atlantic striped bass stock 
assessment, developed by the Atlantic - 
Coast States, ASMFC, NMFS, and the 
U.S. Fish and Wildlife Service (see 
section 1.2.2 of Amendment 6 for 
summary). Amendment 6 also included 
recommendations to the Secretary on 
the development of complementary 
measures in the EEZ. Management of 
Atlantic striped bass in the EEZ was one - 
of the issues that was considered 
throughout development of Amendment 
6. 


Recommendation to the Secretary 


In addition to the recommendations to 
the Secretary in Amendment 6, the 
Secretary also received a letter on April 
24, 2003, from ASMFC with the 
following three recommendations for 
implementation of regulations in the 
EEZ: (1) Remove the moratorium on the - 
harvest of Atlantic striped bass in the 
EEZ; (2) implement a 28-inch (71.1-cm) 
minimum size limit for recreational and 
commercial Atlantic striped bass 
fisheries in the EEZ; and (3) allow states 
the ability to adopt more restrictive 
rules for fishermen and vessels licensed - 
in their jurisdictions. 

In support of its request, ASMFC cited 
a number of reasons, including: ASMFC 
declared the striped bass stock restored 
in 1995; commercial harvest is 
controlled by individual state quotas; 
with the EEZ closed striped bass caught 
there are required to be discarded, and 
are often dead when thrown back - 
Opening the EEZ will convert some of 
the discarded bycatch of striped bass to 
landings; and Amendment 6 “ 
incorporates measures that would 
address future concerns about the stock 
status. See ADDRESSES for information 
on how to obtain a copy.of the NOI, 
which has a complete list of ASMFC’s 
cited reasons. 

ASMFC also stated that its Atlantic 
Striped Bass Technical Committee’ 
would monitor annually the Atlantic 
striped bass population, and, if at-some 
point in the future ASMFC determines 
that the Atlantic striped bass population 
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is overfished or that overfishing is 
occurring, it may recommend further 
management measures for the EEZ. 


Delay in the Development of an EIS 


In September 2004, ASMFC’s Striped 
Bass Technical Committee prepared its 
2004 Stock Assessment Report for use 
by the Striped Bass Management Board 
(Board), which included data through 
2003. That assessment contradicted 
previous assessments, which had 
indicated that the striped bass 
population was not overfished and 
continued to grow in abundance. 
Instead, the results of the modeling 
portion of the 2004 assessment 
indicated that the stock was overfished 
and that spawning stock biomass had 
been reduced to below target levels. 
However, the members of the Technical 
Committee did not feel the assessment 
provided an accurate representation of 
stock status, especially given that results 
of tagging study analyses did not show 
a similar increase in fishing mortality. 
The Technical Committee was 
concerned with any conclusions that 
might be derived from these estimated 
and recommended the 2004 assessment . 
results not be used for management 
decisions until both the modeling 
software and the input data sets were 
reevaluated during the 2005 assessment 
process. The results from the 2004 stock 
assessment have not been used by 
ASMFC for management decisions. 

With the great uncertainty in 
estimates of spawning stock biomass, 
and fishing mortality rates during 2003, 
as presented in the 2004 stock 
assessment, NMFS decided to delay the 
completion of the EIS to be able to 
incorporate the 2005 stock assessment 
in the EIS. 

During 2005, the Technical 
Committee and Stock Assessment 
Subcommittee reviewed model inputs 
and the model itself to determine if the 
results from the 2004 assessment truly 
reflected status of the population or 
were an artifact of data or model errors. 
They concluded that a number of the 
indices used in the.2004 effort were not 
consistent with what was observed in 
the population as a whole, or were 
contradictory to the majority of other 
reliable time series. Those indices were 
removed from subsequent model runs. 
The Technical Committee believes 

the current assessment reflects the 
true status of the population (within 
reasonable ranges of certainty). Both the 
2004 and 2005 Striped Bass Stock 
Assessments are available on ASMFC’s 
website under Interstate Fisheries 
Management-striped bass at http:// 
www.asmfc.org. 


Addendum I to Amendment 6 


During the development of 
Amendnient 6, there were concerns over 
the impacts of bycatch mortality on the 
overall population. To address these 
concerns, ASMFC is currently 
developing Addendum 1 to Amendment 
6 to increase the accuracy of data on 
striped bass bycatch in all sectors of the 
striped bass fishery. Addendum I will 
outline mandatory data collection and 


_ bycatch mortality studies for the 


commercial, recreational, and for-hire 
fisheries for striped bass. 


Further Public Participation 


Due to the significant time that has 
passed since the nine initial scoping 
hearings were held in November- 
December 2003, NMFS is seeking 
additional scoping on its preliminary 
draft analyses of Federal management 
options to open the EEZ to the harvest 
of Atlantic Striped Bass. See ADDRESSES 
for information on how to obtain a copy 
of the draft document and where to send 
comments. 


At this time, a preferred option has 
not been identified. Options being 
considered in this draft document 
include: (1) open the entire EEZ, 
implement a 28-inch (71.1—cm) 
minimum size limit, and allow states to 
adopt more restrictive regulations for 
fishermen and vessels licensed in their 
state (ASMFC recommendation); (2) 
open the entire EEZ, implement a 28— 
inch (71.1-cm) minimum size limit, 
allow states to adopt more restrictive 
regulations for fishermen and vessels 
licensed in their state, implement a 
recreational bag limit of 2 fish per day, 
require circle hooks for all commercial 
and recreational hook and line fishing 
using bait, and commercial trip limits 
and bycatch trip limit options; (3) open 
the entire EEZ, implement a 28-inch 
(71.1-cm) minimum size limit, allow 
states to adopt more restrictive 
regulations for fishermen and vessels 
licensed in their state, allow hook and 
line gear only, implement a recreational 
bag limit of 2 fish per day, require circle 
hooks for all commercial and 
recreational hook and line fishing using 
bait, and implement a commercial trip 
limit of 30 fish per trip or day 
whichever is greater; and (4) status quo 
- maintain moratorium in the EEZ. 


Authority: 16 U.S.C. 5151 et seq. 
Dated: May 23, 2006. 
James P. Burgess, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 


[FR Doc. 06-4894 Filed 5-23-06; 2:25 pm] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 

[I.D. 051206A] 


Marine Mammais; File No. 945-1776 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice; issuance of permit. 


SUMMARY: Notice is hereby given that 
Glacier Bay National Park and Preserve 
(Christine M. Gabriele, Principal _ 
Investigator) P.O. Box 140, Gustavus, 
AK 99826, (File No. 945-1776) has been 
issued a permit.to conduct scientific 
research. 


ADDRESSES: The permit and related 
documents are available for review 
upon written request or by appointment 
in the following office(s): 

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301)713-—2289; fax (301)427—2521; and 

Alaska Region, NMFS, P.O. Box 
21668, Juneau, AK 99802-1668; phone 
(907)586—7221; fax (907)586-—7249. 

FOR FURTHER INFORMATION CONTACT: 
Carrie Hubard or Amy Hapeman, 
(301)713-—2289. 
SUPPLEMENTARY INFORMATION: On 
February 17, 2005, notice was published 
in the Federal Register (70 FR 8076) 
that a request for a scientific research 
permit to take marine mammals had 
been-submitted by the above-named 
organization. The requested permit has 
been issued under the authority of the 
Marine Mammal Protection Act of 1972, 
as amended (16 U.S.C. 1361 et seq.), the 
Regulations Governing the Taking and 
Importing of Marine Mammals (50 CFR 
part 216), the Endangered Species Act of 
1973, as amended (ESA; 16 U.S.C. 1531 
et seq.), and the regulations governing 
the taking, importing, and exporting of 
endangered and threatened species (50 
CFR parts 222-226). 

Permit No. 945-1776 authorizes 
Glacier Bay National Park and Preserve 
to conduct population studies on 
numerous cetacean species with a 
particular emphasis on humpback 
(Megaptera novaeangliae), minke 
(Balaenoptera acutorostrata), and killer 
whales (Orcinus orca). Takes will occur 
by close approach via vessel survey for 
photo-identification, behavioral 
observation, passive acoustic recording, 
collection of sloughed skin and feces, 
prey sampling, and incidental 
harassment. The permit is valid for five 
years. 
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In compliance with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.), an environmental 
assessment was prepared analyzing the 
effects of the permitted activities. After 
a Finding of No Significant Impact, the 
determination was made that it was not 
necessary to prepare an environmental 
impact statement. 

Issuance of this permit, as required by 
the ESA, was based on a finding that 
such permit: (1) was applied for in good 
faith; (2) will not operate to the 
disadvantage of such endangered 
species; and (3) is consistent with the 
purposes and policies set forth in 
section 2 of the ESA. 


Dated: May 23, 2006. 
P. Michael Payne, 
Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. E6-8174 Filed 5-25-06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Telecommunications and 
Information Administration 


[Docket No. 060519136-6136-01] 


The Continued Transition of the 
Technical Coordination and 
Management of the Internet Domain 
Name and Addressing System 


AGENCY: National Telecommunications 
and Information Administration, U.S. 
Department of Commerce 

ACTION: Notice of Inquiry, Notice of 
Public Meeting 


SUMMARY: The United States Department 
of Commerce’s National 
Telecommunications and Information 
Administration (NTIA) seeks comment 
on the continuation of the transition of 
the technical coordination and 
management of the Internet domain 
name and addressing system (Internet 
DNS) to the private sector. In June 1998, 
the Department issued a statement of 
policy on the privatization of the 
Internet DNS, which among other things 
articulated four primary functions for 
global Internet DNS coordination and 
management, the need to have these 
functions performed by the private 
sector and four principles to guide the 
transition to private sector management 
of the Internet DNS. On June 30, 2005, 
NTIA released the U.S. Principles on the 
Internet’s Domain Name and 
Addressing System further elaborating 
on these issues. The Department of 
Commerce seeks comment regarding the 
progress of this transition and 
announces a public meeting to be held 


on July 26, 2006, to discuss issues 
associated with this transition. 
DATES: Comments are due on or before 
July 7, 2006. The public meeting will be 
held from 2 p.m. to 5 p.m. on July 26, 
2006. 

ADDRESSES: Written comments may be 
submitted by U.S. mail to Fiona 
Alexander, Office of International 
Affairs, National Telecommunications 
and Information Administration, 1401 
Constitution Avenue, NW., Room 4701, 
Washington, DC 20230. Paper 
submissions should include a three and 
one-half inch computer diskette in 
HTML, ASCII, Word or WordPerfect 
format (please specify version). 
Diskettes should be labeled with the 
name and organizational affiliation of 
the filer, and the name of the word 
processing program used to create the 
document. Alternatively, comments 
may be submitted electronically to 
DNSTransition@ntia.doc.gov. 
Comments provided via electronic mail 
should also be submitted in one of the 
formats specified above. All comments 
will be posted to NTIA’s Web site at 
http://www.ntia.doc.gov/ntiahome/ 
domainname/dnstransition.html. The 
public meeting will be heid at the U.S. 
Department of Commerce, 1401 
Constitution Avenue, NW., Auditorium, 
Washington, DC (Entrance to the 
Department of Commerce is on 14th 
Street between Constitution and 
Pennsylvania Avenues, NW.). 


FOR FURTHER INFORMATION CONTACT: For 
questions about this Notice or the Public 
Meeting, contact: Fiona Alexander, 
National Telecommunications and 
Information Administration, U.S. 
Department of Commerce, 1401 
Constitution Avenue, NW., Room 4701, 
Washington, DC 20230; telephone: (202) 
482-1866; or e-mail: 
falexander@ntia.doc.gov. Please direct 
media inquiries to the Office of Public 
Affairs, NTIA, at (202) 482-7002. 
SUPPLEMENTARY INFORMATION: 
Background: A July 1, 1997, Executive 
Memorandum directed the Secretary of | 
Commerce to privatize the Internet 
domain name and addressing system 
(Internet DNS) in a manner that 
increases competition and facilitates 
international participation in its 
management.! In order to fulfill this 
Presidential directive, the Department of 
Commerce, in June 1998, issued a 
statement of policy on the privatization 
of the Internet DNS, known as the DNS 
White Paper.? This document 


1Memorandum on Electronic Commerce, 2 Pub. 
Papers 898 (July 1, 1997). 

2 Management of Internet Names and Addresses, 
63 Fed. Reg. 31,741 (June 10, 1998). 


articulated four primary functions for 
global Internet DNS coordination and 


“management: 


1. To set policy for and direct the 
allocation of IP number blocks; 
2. To oversee the operation of the 


’ Internet root server system; 


3. To oversee policy for determining 
the circumstances under which new top 
level domains (TLDs) would be added to 
the root server system; and 

4. To coordinate the assignment of 
other technical protocol parameters as 
needed to maintain universal 
connectivity on the Internet. 

In the DNS White Paper, the 
Department of Commerce concluded 
that these functions were relevant to the 
state of the Internet DNS and should be 
primarily performed through private 
sector management. To this end, the 
Department of Commerce stated that it 
was prepared to enter into agreement 
with a new not-for-profit corporation 
formed by private sector Internet 
stakeholders. Private sector interests 
formed the Internet Corporation for 
Assigned Names and Numbers (ICANN) 
for this purpose.? In the fall of 1998, the 
Department of Commerce entered into a 
Memorandum of Understanding (MOU) 
with ICANN, a California non-profit 
corporation, to transition technical 
Internet DNS coordination and 
management functions to the private 
sector.* 

The MOU contains a series of core 
tasks for ICANN, which include 
establishing appropriate relationships 
with the organizations that form the 
technical underpinnings of the Internet 
DNS, as well as date-specific milestones 
designed to help ICANN reach full 
corporate maturity. It has been amended 
six times®, most recently in September 
2003 and will expire on September 30, . 
2006.6 

On June 30, 2005, NTIA released the 
U.S. Principles on the Internet’s Domain | 
Name and Addressing System, which 
provides in general: the United States 
Government intends to preserve the 
security and stability of the Internet 


3 For more information on the private sector 
proposals received see http://www.ntia.doc.gov/ 
ntiahome/domainname/background.htm. 

4Memorandum of Understanding Between the 
U.S. Department of Commerce and the Internet 
Corporation for Assigned Names and Numbers 
(November 25, 1998), available at http:// 
www.ntia.doc.gov/ntiahome/domainname/icann- 
memorandum.htm. 

5 All MOU Amendments are available online at 
http://www.ntia.doc.gov/ntiahome/domainname/ 
icann.htm. 

® Memorandum of Understanding Between U.S. 
Department of Commerce and the Internet 
Corporation for Assigned Names and Numbers, 
Amendment 6, available at http:// 
www.ntia.doc.gov/ntiahome/domainname/ 
agreements/amendment6__09162003.htm. 
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DNS by maintaining its historic role in 
authorizing changes or modifications to 
the authoritative root zone file; 
governments have legitimate interest in 
the management of their country code 
top level domains (ccTLD); ICANN is 
the appropriate technical manager of the 
Internet DNS; and dialogue related to 
Internet governance should continue in 
relevant multiple fora.” 

Request for Comment: Because the 
current MOU will expire on September 
30, 2006, NTIA seeks comment on the 
progress to date of the transition of the 
technical coordination and management 
of the Internet DNS to the private sector. 

The questions below are intended to 
assist in identifying the issues and 
should not be construed as a limitation 
on comments that may be submitted. 
When referencing, in your comments, 
any studies, research, and other 
empirical data that are not widely 
published, please provide copies of the 
referenced materials with the submitted 
comments. 

1. The DNS White Paper articulated 
principles (i.e., stability; competition; 
private, bottom-up coordination; and 
representation) necessary for guiding 
the transition to private sector 
management of the Internet DNS. Are 
these principles still relevant? Should 
additional principles be considered in 
light of: The advance in Internet 
technology; the expanded global reach © 
of the Internet; the experience gained 
over the eight years since the 
Department of Commerce issued the 
DNS White Paper; and the international 
dialogue, including the discussions 
related to Internet governance at the 
United Nations World Summit on the 
Information Society (WSIS)? 

2. The DNS White Paper articulated a 
number of actions that should be taken 
in order for the U.S. Government to 
transition its Internet DNS technical 
coordination and management 
responsibilities to the private sector. 
These actions appear in the MOU as a 
series of core tasks and milestones. Has 
ICANN achieved sufficient progress in 
its tasks, as agreed in the MOU, for the 
transition to take place by September 
30, 2006? 

3. Are these core tasks and milestones 
still relevant to facilitate this transition 
and meet the goals outlined in the DNS 
White Paper and the U.S. Principles on 

the Internet’s Domain Name and 
Addressing System? Should new or 
revised tasks/methods be considered in 
order for the transition to occur? And on 


7U.S. Department of Commerce, U.S. Principles 
on the Internet’s Domain Name and Addressing 
System (June 30, 2005), http://www.ntia.doc.gov/ 
ntiahome/domainname/ 
usdnsprinciples_ _06302005.htm. 


what time frame and by what method 
should a transition occur? 

4. The DNS White Paper listed several 
key stakeholder groups whose 
meaningful participation is necessary 
for effective technical coordination and 
management of the Internet DNS. Are all 
of these groups involved effectively in 
the ICANN process? If not, how could 
their involvement be improved? Are 
there key stakeholder groups not listed 
in the DNS White Paper, such as those 
with expertise in the area of Internet 
security or infrastructure technologies, 
that could provide valuable input into 
the technical coordination and 
management of the Internet DNS? If so, 
how could their involvement be 
facilitated? 

5. The DNS White Paper listed 
principles and mechanisms for 
technical coordination and management 
of the Internet DNS to encourage 
meaningful participation and 
representation of key stakeholders. 
ICANN, in conjunction with many of 
these key stakeholders, has created 
various supporting organizations and 
committees to facilitate stakeholder 
participation in ICANN processes. Is 
participation in these organizations 
meeting the needs of key stakeholders 
and the Internet community? Are there 
ways to improve or expand 
participation in these organizations and 
committees? 

6. What methods and/or processes 
should be considered to encourage 
greater efficiency and responsiveness to 
governments and ccTLD managers in 
processing root management requests to 
address public policy and sovereignty 
concerns? Please keep in mind the need 
to preserve the security and stability of 
the Internet DNS and the goal of 
decision-making at the local level. Are 
there new technology tools available 
that could improve this process, such as 
automation of request processing? 

7. Many public and private 
organizations have various roles and 
responsibilities related to the Internet 
DNS, and more broadly, to Internet 
governance. How can information 
exchange, collaboration and enhanced 
cooperation among these organizations 
be achieved as called for by the WSIS?® 

Public Meeting: NTIA announces a 
public meeting to be held on July 26, 
2006, to discuss issues associated with 
this transition. The agenda for the 
meeting will be posted on NTIA’s Web 
site, http://www.ntia.doc.gov, one week 
prior to the meeting. 


8 See, e.g., World Summit on the Information 
Society, Tunis Agenda for the Information Society 
(November 18, 2005), WSIS-05/TUNIS/DOC/6(Rev. 
1)-E, available at http://www. itu.int/wsis/docs2/ 
tunis/off/6rev1.html. 


The meeting will be open to the 
public and press on a first-come, first- 
served basis. Space is limited. Due to 
security requirements and to facilitate 
entry to the Department of Commerce 
building, anyone wishing to attend must 
contact Tanika Hawkins at (202) 482— 
1866 or thawkins@ntia.doc.gov at least 
five (5) days prior to the meeting in 
order to provide the necessary clearance 
information. When arriving for the 
meeting, attendees must present photo 
or passport identification and/or a U.S. 
Government building pass, if applicable, 
and should arrive at least one-half hour 
prior to the start time of the meeting. 
The public meeting is physically 
accessible to people with disabilities. 
Individuals requiring special services, 
such as sign language interpretation or 
other ancillary aids are asked to indicate 
this to Ms. Hawkins. 


Dated: May 22, 2006. 
Kathy D. Smith, 


Chief Counsel, National Telecommunications 
and Information Administration. 


[FR Doc. E6-8077 Filed 5-25-06; 8:45 am] 
BILLING CODE 3510-60-S 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Determination under the Textile and 
Apparel Commercial Availability 
Provision of the Dominican Republic- 
Central America-United States Free 
Trade Agreement (CAFTA-DR 
Agreement) 


May 23, 2006. 


AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


ACTION: Determination to add a product 
in unrestricted quantities to Annex 3.25 
of the CAFTA-DR Agreement. 


SUMMARY: The Committee for the 
Implementation of Textile Agreements 
(CITA) has determined that certain 
100% cotton flannel fabrics, as specified 
below, are not available in commercial 
quantities in a timely manner in the 
CAFTA-DR region. The product will be 
added to the list in Annex 3.25 of the 
CAFTA-DR Agreement in unrestricted 
quantities. 


EFFECTIVE DATE: May 26, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Richard Stetson, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482 2582. ; 
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FOR FURTHER INFORMATION ON- 
LINE: 


http://web.ita.doc.gov/tacgi/ 
CaftaReqTrack.nsf. 

Reference number: 
3.2006.04.17.Fabric.ST&RforBWA. 


SUPPLEMENTARY INFORMATION: 


Authority: Section 203(0)(4) of the 
Dominican Republic-Central America-United 
States Free Trade Agreement Implementation 
Act (CAFTA-DR Act); the Statement of 
Administrative Action (SAA), accompanying 
the CAFTA-DR Act; Presidential 
Proclamations 7987 (February 28, 2006) and 
7996 (March 31, 2006). 

The CAFTA-DR Agreement provides a 
list in Annex 3.25 for fabrics, yarns, and 
fibers that the Parties to the CAFTA-DR 
Agreement have determined are not 
available in commercial quantities in a 
timely manner in the territory of any 
Party. Articles that otherwise meet the 
rule of origin to qualify for preferential 
treatment are not disqualified because 
they contain one of the products on the 
Annex 3.25 list. 

The CAFTA-DR Agreement provides 
that the list in Annex 3.25 may be 
modified pursuant to Article 3.25(4)-(6). 
The CAFTA-DR Act states that the 
President will make a determination on 
whether additional fabrics, yarns, and 
fibers are available in commercial 
quantities in a timely manner in the 
territory of any Party. The CAFTA-DR 
Act requires the President to establish 
procedures governing the submission of 
a request and providing opportunity for 
interested entities to submit comments 
and supporting evidence before making 
a determination. In Presidential 
Proclamations 7987 and 7996, the 
President delegated to CITA the 
authority under section 203(0)(4) of 
CAFTA-DR Act for modifying the 
Annex 3.25 list. On February 23, 2006, 
CITA published interim procedures it 
would follow in considering requests to 
modify the Annex 3.25 list. (71 FR 9315) 

On April 17, 2006, the Chairman of 
CITA received a request from Sandler, 
Travis, & Rosenberg, P.A. on behalf of . 
B*W*A for certain 100% cotton flannel 
fabrics, of the specifications detailed 
below. On April 19, 2006, CITA notified 
interested parties of, and posted on its 
website, the accepted petition and 
requested that interested entities 
provide, by May 1, 2006, a response 
advising of its objection to the request 
or its ability to supply the subject 
product, and rebuttals to responses by 
May 5, 2006. 

No interested entity filed a response 
advising of its objection to the request 
or its ability to supply the subject 
product. 

In accordance with Section 203(0)(4) 
of the CAFTA-DR Act, and its 


procedures, as no interested entity 
submitted a response objecting to the 
request or expressing an ability to 
supply the subject product, CITA has 
determined to add the specified fabrics 
to the list in Annex 3.25 CAFTA-DR 
Agreement. 

The subject fabrics are added to the 
list in Annex 3.25 CAFTA-DR 
Agreement in unrestricted quantities. 


Specifications: 

HTS Subheading: 5208.43.00 

Fiber Content: 100% Cotton 

Average Yarn *COM041*67 to 69 metric 

Number: warp and filling (39.5 to 

40.5 English) : 

Thread Count: 44 to 48 warp ends per centi- 
meter X 31 to 39 filling 
picks per centimeter; none 
less than 78.7 ends and 
picks per square centi- 
meter. (112 to 122 warp 
ends per inch X 79 to 100 
filling picks per inch; none 
less than 200 ends and 

: picks per square inch) 

Weave Type: 3 or 4 thread twill 

Weight: 98 to 152 grams per square 
meter (2.9 to 4.5 ounces 
per sq. yard) 

Width: 145 to 154 centimeters (57 to 
63 inches) 

Finish: Of yarns of different colors, 


plaids, checks and stripes, 
napped on both sides, pre- 
shrunk 


James C. Leonard III, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


[FR Doc. 06-4916 Filed 5-24-06; 11:10 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


National Security Education Board 
Group of Advisors Meeting 


_ AGENCY: National Defense University, 


Department of Defense. 
ACTION: Notice open meeting. 


SUMMARY: Pursuant to Public Law 92— 
463, notice is hereby given of a 
forthcoming meeting of the National 
Security Education Board Group of 
Advisors. The purpose of the meeting is 
to review and make recommendations to 
the Board concerning requirements 
established by the David L. Boren 
National Security Education Act, Title 
VIII of Public Law 102-183, as 
amended. 


DATES: June 2, 2006. 

ADDRESSES: The Doubletree/Edgewater 
Hotel, 100 Madison Street, Missoula, 
Montana 59802. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Edmond J. Collier, Director for 
Programs, National Security Education 
Program, 1101 Wilson Boulevard, Suite 
1210, Rosslyn P.O. Box 20010, 
Arlington, Virginia 22209-2248; (703) 
696-1991. Electronic mail address: 
colliere@ndu.edu. 


SUPPLEMENTARY INFORMATION: The 
National Security Education Board 
Group of Advisors meeting is open to 
the public. This notice is being 
published less than 15 days due to an 
administrative oversight. 


Dated: May 23, 2006. 
C.R. Choate, 


Alternate OSD Federal Register Liaison 
Officer, DoD. 


{FR Doc. 06-4898 Filed 5-25-06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


National Security Education Board 
Meeting 


AGENCY: National Defense University, 
Department of Defense. 


ACTION: Notice of open meeting. 


SUMMARY: Pursuant to Public Law 92— 
463, notice is hereby given ofa 
forthcoming meeting of the National 
Security Education Board. The purpose 
of the meeting is to review and make 
recommendations to the Secretary 
concerning requirements established by 
the David L. Boren National Security 
Education Act, Title VIII of Public Law 
120-183, as amended. 


DATES: June 8, 2006. 


ADDRESSES: The National 
Transportation Safety Board, Conference 
Center, 429 L’Enfant Plaza, SW., 
Washington, DC 20594. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Edmond J. Collier, Deputy Director, 
National Security Education Program, 
1101 Wilson Boulevard, Suite 1210, 
Rosslyn, Virginia 22209-2248; (703) 
696-1991. Electronic mail address: 
colliere@ndu.edu. 


SUPPLEMENTARY INFORMATION: The Board 

meeting is open to the Public. This 

notice is being published less than 15 

days due to an administrative oversight. 
Dated: May 23, 2006. 

C.R. Choate, 

Alternate OSD Federal Register Liaison 

Officer, DoD. 

[FR Doc. 06-4899 Filed 5-25-06; 8:45 am] 
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DEPARTMENT OF DEFENSE 
Office of the Secretary 


Strategic Environmental Research and 
Development Program, Scientific 
Advisory Board 

AGENCY: Department of Defense. 
ACTION: Notice open meeting. 


SUMMARY: This Notice is published in 
accordance with Section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463). The topic of the meeting on 
June 13-14, 2006 are to review new start 
and continuing research and 
development projects requesting 
Strategic Environmental Research and 
Development Program funds in excess 
of $1M. This meeting is open to the 
public. Any interested person may 
attend, appear before, or file statements 


* with the Scientific Advisory Board at 


the time and in the manner permitted by 
the Board. 

DATES: June 13, 2006 from 8 a.m. to 12 
p.m. and June 14, 2006 from 8 a.m. to 

5 p.m. 

ADDRESSES: Battelle Eastern Science and 
Technology Center, 1204 Technology 
Drive, Aberdeen, MD 21001. 


FOR FURTHER INFORMATION CONTACT: Ms. 


Misa Jensen, SERDP Program Office, 901. 


North Stuart Street, Suite 303, 
Arlington, VA or by telephone at (703) 
696-2126. 


C.R. Choate, 


Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


[FR Doc. 06-4887 Filed 5—25—06; 8:45 am] 
BILLING CODE 5001-06—M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Availability for Non-Exclusive, 
Exclusive, or Partially Exclusive 
Licensing of U.S. Patent Application 
Concerning Wearable Tissue Viability 
Diagnostic Unit. 


AGENCY: Department of the Army, DoD. 
ACTION: Notice. 


SUMMARY: In accordance with 37 CFR 
404.6 and 404.7, announcement is made 
of the availability for licensing of U.S. 
Patent Application No. 10/882,310 
entitled ‘Wearable Tissue Viability 
Diagnostic Unit,” filed July 2, 2004. 
Foreign rights also available (PCT/ 
US04/021654). The United States 
Government, as represented by the 
Secretary of the Army, has rights in this 
invention. 


ADDRESSES: Commander, U.S. Army 
Medical Research and Materiel 
Command, ATTN: Command Judge 
Advocate, MCMR-ZA-J, 504 Scott 
Street, Fort Detrick, Frederick, MD 
21702-5012. 

FOR FURTHER INFORMATION CONTACT: For 
patent issues, Ms. Elizabeth Arwine, 
Patent Attorney, (301) 619-7808. For 
licensing issues, Dr. Paul Mele, Office of 
Research & Technology Assessment, 
(301) 619-6664, both at telefax (301) 
619-5034. 

SUPPLEMENTARY INFORMATION: A device 
for gathering image information about a 
region of tissue that has been exposed 
to a contrast agent and methods of use 
thereof. The device preferably includes 
night vision goggles, and an excitation 
source that generates light of a 
wavelength to activate the contrast 
agent. The excitation source preferably 
is attached to the night vision goggles 
and is capable of directing light to a 
target. A filter preferably is attached to 
the night vision goggles, wherein the 
filter passes light sufficient to form an 
image of the region of tissue, and 
wherein the image may be assessed to 
determine the viability of the region of 
tissue. 


Brenda S. Bowen, 

Army Federal Register Liaison Officer. 

[FR Doc. 06-4880 Filed 5—25—06; 8:45 am] 
BILLING CODE 3710-08-M 


DEPARTMENT OF DEFENSE ~*~ 


Department of the Army; Corps of 
Engineers 


Notice of Availability of a Draft 
Integrated System Investment Plan and 
Programmatic Environmental Impact 
Statement for the Ohio River Mainstem 
System Study 


AGENCY: Department of the Army, U.S. 
Army Corps of Engineers, DoD. 
ACTION: Notice of availability. 


SUMMARY: a. Pursuant to the National 


_ Environmental Policy Act (NEPA), the 


Great Lakes and Ohio River Division of 
the U.S. Army Corps of Engineers 
(Corps) is seeking comments on a draft 


‘System Investment Plan and 


Programmatic Environmental Impact 
Statement (SIP/PEIS) that evaluates 
alternative investment strategies for the 
maintenance of commercial navigation 
infrastructure along with the ecosystem 
sustainability needs on the Ohio River 
System for the next 60 years. 

b. The primary purpose of the Ohio 
River Mainstem Systems Study 
(ORMSS) is to develop the best SIP for 
maintaining safe, environmentally 


sustainable, and reliable navigation on 
the Ohio River over’a 60-year period 
from 2010 to 2070. The study evaluated 
the operation and maintenance, 
rehabilitation, and construction 
reinvestment needs at the 19 navigation 
lock and dam sites on the Ohio River 
Mainstem. The study reports on five 
plans for meeting these needs based on 
five different traffic forecast scenarios. 
The future reliable operation of these 
structures is critical to the continued 
growth in commercial navigation 
throughout the Ohio River basin. In 
response to stakeholder input, the study 
purpose was modified to include the 
identification of measures to improve 
ecological sustainability to provide a 
balance between economic and 
environmental improvements. 

c. In order to facilitate review, the 
Corps will be conducting six public 
meetings along the Ohio River to solicit 
comments on its proposed plan. (See 
SUPPLEMENTARY INFORMATION for dates, 
times and locations). : 

d. The Corps will be providing copies 
of the SIP/PEIS at numerous locations 
for review by the public. (See 
SUPPLEMENTARY INFORMATION for 
locations), 

_e. The review and comment period for 
this draft document will be 60 days. 
DATES: Submit comments on or before 
July 25, 2006. 

ADDRESSES: Send all written comments 
and queries concerning this draft report 
to Mr. Jeffrey Benedict, U.S. Army Corps 
of Engineers, Pittsburgh District, 
William S. Morehead Building, 1000 
Liberty Avenue, Pittsburgh, PA 15222- 
4186. Telephone: (412) 395-7202. 
Electronic mail: celrl- 
ormss@Irl02.usace.army. at Fax: (412) 
644-2673. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Veronica Rife, U.S. Army Corps of 
Engineers, Louisville District, 600 Dr.. 
Martin Luther King, Jr. Place, Louisville, 
KY 40202. Telephone: (502) 315-6785. - 
Electronic mail: celrl- 
ormss@Irl02.usace.army.mil. 


SUPPLEMENTARY INFORMATION: 

1. Authority: The proposed action is 
being conducted under the authority of 
United States Senate, Committee on 
Public Works resolution dated May 16, 
1955; and United States House of 
Representatives, Committee on Public 
Works and Transportation resolution 
dated March 11, 1982. 

2. Background: a. The ORMSS draft 
report is an integrated System 
Investment Plan (SIP) and Programmatic 
Environmental Impact Statement (PEIS). 
The PEIS is centered on a system-wide 
Cumulative Effects Assessment (CEA) 
and other studies that focused on 
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specific.issues identified through the 
study scoping process. 

b. A variety of stakeholders 
participated in the development of the 
study through forums as varied as 
public meetings and workshops with 
industry groups, environmental groups, 
and academia. The ORMSS study team 
has solicited input and shared work 
with interested stakeholders through 
various communication channels. 

c. The major engineering and 
economic variables in developing a 
system investment plan for the 
mainstem locks are lock condition and 
traffic demand. Forecasts of both ~ 
variables are uncertain giving rise to the 
need for a risk based analysis to insure 
that the study conclusions and 
recommendations cover the plausible 
range of future scenarios. Engineering 
reliability models were used to analyze 
lock component reliability and capture 
the uncertainty of lock performance 
while accommodating forecasted traffic 
demand. Multiple traffic forecasts were _ 
used to model river traffic. Five 
forecasts were developed for the study, 
each recognizing that the primary driver 
of river traffic is utility coal at 50-60% 
of system tonnage transported. 

d. The with-project condition (WPC) 
is the plan that best addresses the stated 
planning objectives and addresses the 
problems and opportunities. The 
planning objectives were: Ensuring 
Future Navigability, Improving 
Navigation Efficiency, and Enhancing 
Environmental Sustainability. To 
achieve these objectives, the study team 
developed and evaluated alternative 
actions ranging from proactive 
maintenance and small scale 
improvements to large-scale 
construction reinvestments. Proactive 
maintenance occurs when lock 
components are replaced or a lock is 
rehabilitated in advance of © 
component(s) failure. Small-scale 
improvements considéred include 
floating buoys, permanent mooring cells 
near lock approach points, and other 
infrastructure or procedural 
opportunities. Large-scale reinvestments 
evaluated include chamber 
rehabilitations, construction of new 
larger lack chambers, and 600 
extensions of some auxiliary lock 
chambers. 

e. Two ecosystem sustainability 
alternatives were formulated for the 
WPC analysis to address long-term 
sustainability of aquatic and riparian 
ecological resources. The Moderate and 

_Maximum Ecosystem Sustainability 
Related plans were developed based on 
expected costs, need for modified or 
additional authority, complexity, and 

several scientific, policy, funding and 


timing uncertainties of various 
measures. A total of 26 ecosystem 
sustainability measures were evaluated; 
12 specific types of measures in 
addition to the 14 from the Without 
Project Condition (WOPC). The 
Moderate plan included 19 of the 
measures and the Maximum Plan 
consists of all 26 measures. 

f. The WOPC is the most likely 
condition expected to exist in the future 
in the absence of implementation of 
water resource project investment 
alternative(s). The future WOPC 
constitutes the benchmark against 
which alternative plans are evaluated. 
For this study, the WOPC was 
formulated as the least Federal cost plan 
providing viable navigation on the Ohio 
River Mainstem. The WOPC as 
developed is a reactive maintenance 
strategy for major lock components. 


This assumes that as a component fails, — 


it is repaired in a timely fashion; 
however, no proactive maintenance is 
performed, i.e., components are not 
repaired or replaced in anticipation of 
failure. 

g. The ORMSS draft SIP 
recommendations follow: 

e Increase Operation and 
Maintenance (O&M) investments to 
maximize economic efficiency. 
Complete all authorized navigation 
improvements; Olmsted, JT Myers, 
McAlpine, Greenup, Lower 
Monongahela, Kentucky Lock and 
Chickamauga. 

» Provide optimal funding for the 
Upper Ohio River Study currently 
underway in order for this project to be 
included in a WRDA in the FY 2010 
time frame. 

e Initiate main chamber rehabilitation 
studies for Meldahl, Hannibal, and 
Myers and complete by 2009. Initiation 
of design of these efforts should begin 
in 2010. 

e Pursue planning and 
implementation of measures to improve 
environmental sustainability in 


- 


‘ collaboration with other interests. 


e Initiate preparation of the Program 
Implementation Plan for the Ohio River 
Ecosystem Restoration Program. 

e Incorporate all Reasonable and 
Prudent Measures into the Operation 
and Maintenance of the river. 

e Complete work on the Markland 
gates as soon as possible. Funds 
provided in FY 2006 will initiate design 
and continued funding in FY 2007 and 
2008 will construct the gates and place 
them in service. 

e All detailed evaluation of site- 
specific impacts for follow on studies 
and other actions would be tiered from 
the SIP/PEIS. 


e Initiate the Ohio River Basin 
Comprehensive Study in order to assess 
water resource opportunities throughout 
the basin in collaboration with other 
interests. Planning efforts should 
include identification and evaluation of 
opportunities to improve environmental 
sustainability throughout the basin 
including the tributaries. 

e Establish a stand alone program 
(Ohio River Navigation System 
Investment Program) to update the data 
and models used in preparing the 
System Investment Plan. Expand the 
program capability to include the Ohio 
River dams and include tributary 
(Allegheny, Monogahela, Kanawha, 
Green, Tennessee and Cumberland 
Rivers) locks and dam structures to 
support navigation investment decisions 
and manage future system risk. Use 
these tools in annual budget 
formulation. 

e Use the Ohio River Navigation 
System Investment Program to 
reexamine the medium and long term 
needs identified in the SIP to optimize 
investments on these projects. 

e All detailed evaluation of site- 
specific impacts for follow on studies 
and other actions would be tiered from 
the SIP/PEIS. 

e The System Investment Plan was 
not developed considering a constrained 
federal budget or considering the total 
Ohio River System. Follow on actions 
need to be conducted to analyze 
investment strategies with a constrained 
federal budget and expanded to include 
all navigation locks, dams and channels 
on the Ohio River and its navigable 
tributaries. 

3. Public Participation: a. In order to 
facilitate review, the Corps will be 
conducting six public meetings along 
the Ohio River to solicit comments on 
this proposed plan. The meeting dates, 
times and locations are: 

e June 19, 2006. Open Forum 6 p.m. 
to 7 p.m., Public Meeting 7 p.m. to 9 
p-m., Community College of Beaver 
County, Allied Health Building 
Auditorium, One Campus Drive, 
Maer: PA 15061. 

e June 20, 2006, Open Forum 6 p.m. 
to 7 p.m., Public Meeting 7 p.m. to 9 
p-m., Holiday Inn, 701 Pike Street, 
Marieta, OH 45750. 

e June 21, 2006, Open Forum 6 p.m. 
to 7 p.m., Public Meeting 7 p.m. to 9 
p.m., Big Sandy Superstore Arena, 3rd 
Ave. and 8th Street, Huntington, WV 
25701. 

e June 27, 2006, Opera Forum 6 p.m. 
to 7 p.m., Public Meeting 7 p.m. to 9 
p-m., Banterra Bank—Large Conference 
Room, 101 West Eighth Street, 
Metropolis, IL 62960. 
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e June 28, 2006, Open Forum 6 p.m. 
to 7 p.m., Public Meeting 7 p.m. to 9 
p.m. Victory Theater, 5th Floor Banquet 
Room, 600 Main Street, Evansville, IN 
47708. 

e June 29, 2006, Open Forum 6 p.m. 
to 6:30 p.m., Public Meeting 6:30 p.m. 
to 8:30 p.m., Kenton County Public 
Library—Large Meeting Room, 505 Scott 
Blvd., Covington, KY 41011. 

b. The Corps will be providing copies 
of the SIP/PEIS at numerous locations 
for review by the public. All locations 
can be found on the Web at: http:// 
www.Irl.usace.army.mil/ORMSS/, by e- 
mailing an inquiry to celrl- 
ormss@Irl02.usace.army.mil or by 
calling Jane Ruhl at (502) 315-6862. 

c. In addition, the public can 
download a copy of the document off 
the Web at: http:// 
www.Irl.usace.army.mil/ORMSS/. 


Brenda S. Bowen, 

Army Federal Register Liaison Officer. 

[FR Doc. 06-4884 Filed 5—25-06; 8:45am] 
BILLING CODE 3710-GM-M 


DEPARTMENT OF DEFENSE 


Department of the Army; Corps of 
Engineers 


Intent to Prepare a Draft Environmental 


-Impact Statement for Residential, 


Commercial, and Marine Development 
Along the Gulf Intracoastal Waterway 


AGENCY: Department of the Army, U.S. 
Corps of Engineers, DoD. 
ACTION: Notice of intent. 


SUMMARY: The Mobile District, U.S. 
Army Corps of Engineers (Corps), 
intends to prepare a Draft 
Environmental Impact Statement (DEIS) 
to address the potential impacts 
associated with mixed-use waterfront 
development along the Gulf Intracoastal 
Waterway (GIWW) in Baldwin County, 
AL, specifically the stretch known as 
the ‘Foley Land Cut”. The Corps will be 
evaluating 14 separate permit 
applications for the proposed werk 
under the authority of Section 10 of the 
Rivers and Harbors Act and Section 404 
of the Clean Water Act. The EIS will be 
used as a basis for ensuring compliance 
with the National Environmental Policy 
Act (NEPA). 

FOR FURTHER INFORMATION CONTACT: 
Questions about the proposed action 
and the DEIS should be addressed to 
Mr. Michael B. Moxey, Regulatory 
Division, phone (251) 694-3771 or e-. 
mail at 
michael.b.moxey@sam.usace.army.mil, 
or Dr. Susan Ivester Rees, Coastal 
Environment Team, phone (251) 694— 


4141 or e-mail at 
susan.i.rees@sam.usace.army.mil, 
Mobile District, U.S. Army Corps of 
Engineers, P.O. Box 2288, Mobile, AL 
36628-0001. 

SUPPLEMENTARY INFORMATION: 

1. The permit applications propose 
construction of 14 mixed-use 
developments along the GIWW 
consisting of the following: in excess of 
5,644 condominium units, 1,780 wet 
boat slips, 1,822 dry boat storage spaces, 
various commercial establishments, 
support facilities, and various resort 
amenities. The projects will be located 
in South Baldwin County on 14 parcels 
of land, of which 13 parcels are located 
along the northern shore of the GIWW 
and are generally bounded to the north 
by Baldwin County Road 4. The only 
other parcel of land proposed for 
development is located on Oyster Bay to 
the south of the GIWW. The portions of 
the properties fronting the GIWW are 
expected to be used for water based 
developments and include marinas, 
ship stores, and associated 
infrastructure. The remaining portions 
of the properties are expected to 
accommodate mixed-use development 
and include condominium units, 
amenities such as pools, boardwalks, 
and restroom facilities, and light 
commercial outlets. Construction of the 
proposed projects will require 
excavation of or placement of fill in 
approximately 12.6 acres of adjacent 
wetlands, bulkheads for shore 
protection, and dredging of 
waterbottoms. 

2. The ‘‘Foley Land Cut” (FLC) of the 
GIWW in Alabama extends from Wolf 
Bay in the east to Oyster Bay in the 
west. The authorization for the 
construction of this part of the GIWW | 
was enacted in the Rivers and Harbors 
Act of July 3, 1930, as part of the 
Pensacola Bay to Mobile Bay segment of 
the GIWW. Easements for construction 
of the channel (9’ x 100’ at that time) 
were acquired in the 1932 time frame, 
and the FLC part of the Pensacola Bay 


- to Mobile Bay GIWW segment was 


completed (constructed) in 1934. The 
FLC is approximately 10 miles long 
with the Corps holding easements 
fronting the majority of the FLC and 
maintains disposal areas for Federal 
channel maintenance dredging. The 
property fronting the FLC historically 
has been developed for light industrial 


~ use to support the commercial 


waterways users. However, the western 
end of the land cut near Oyster Bay 
supports single family residences on the 
southern shore and a condominium - 
marina complex (1 00 wet boat slips) 
located on the north shoreline. The 


majority of the FLC is now rezoned to - 
marina resort from single residential 
family and/or light industrial use. 


3. Alternatives to the applicants’ 
proposals may exist which would 
reduce impacts to the GIWW and 
surrounding aquatic environment. 
These could include reducing the 
number of boat slips associated with 
each development, restricting the 
number of boat slips in particular areas 
along the GIWW, pursuing alternate site 
layouts that may have less impacts on 
the aquatic environment. 


4. Scoping: a. The Corps invites full 
public participation to promote open 
communication on the issues. 
surrounding the proposal. All Federal, 
State, and local agencies, and other 
persons or organizations that have an 
interest are urged to participate in the 
NEPA scoping process. Public meetings 
will be held to help identify significant 
issues and to receive public input and 
comment. 


b. The DEIS will analyze the potential 
social, economie, and environmental 
impacts to the local area resulting from 
the proposed project and alternatives. 
Specifically, the following major issues 
will be analyzed in the DEIS: 
Hydrologic and hydraulic regimes, 
threatened and endangered species, 
essential fish habitat and other marine 
habitat, air quality, cultural resources, 
wastewater treatment capacities and 
discharges, drainage discharges, 
transportation systems, alternatives, 
secondary and cumulative impacts, 
socioeconomic impacts, environmental 
justice (effect on minorities and low- 
income groups) (Executive Order 
12898), and protection of children 
(Executive Order 13045). 


c. The Corps will serve as the lead 
Federal agency in the preparation of the 
DEIS. It is anticipated that the following 
agencies will be invited and will accept 
cooperating agency status for the 
preparation of the DEIS: U.S. 


- Environmental Protection agency, U.S. 


Department of the Interior—Fish and 
Wildlife Service, U.S. Department of 
Commerce—National Marine Fisheries 
Service, U.S. Coast Guard, U.S. 
Department of Transportation, Federal 
Highway Administration, Alabama 
Department of Environmental 
Management, Alabama Department of 
Conservation and Natural Resources, 
Alabama Department of Transportation, 
and Alabama State Historic Preservation 
Officer, City of Gulf Shores, and the City 
of Orange Beach. 


5. The first scoping meeting will be 
held in mid-June in Gulf Shores or 
Orange Beach, Alabama. 
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6. It is anticipated that the DEIS will 
be made available for public review in 
December 2006. 


David S. Hobbie, 

Chief, Regulatory Division. 

[FR Doc. 06-4881 Filed 5-25-06; 8:45 am] 
BILLING CODE 3710-CR-M 


DEPARTMENT OF DEFENSE 


Department of the Army; Corps of 
Engineers 


intent To Prepare a Real Estate 
Supplement/Third Supplemental 
Environmental Impact Statement (RES/ 
SEIS) to the Final SEIS on Modified 
Water Deliveries to Everglades 
National Park, Tamiami Trail Feature, 
Miami-Dade County, FL, November 
2005 


AGENCY: Department of the Army, U.S. 
Army Corps of Engineers, DoD. 
ACTION: Notice of intent. 


SUMMARY: In November 2005, the 
Jacksonville District, U.S. Army Corps 
of Engineers (Corps) issued a Final 2nd 
Supplemental Environmental Impact 
Statement (SEIS) for the Tamiami Trail 
feature of the Modified Water Deliveries 
(MWD) project to Everglades National 
Park in Miami-Dade County, FL. That 
SEIS assumed that the National Park 
Service (NPS) would acquire the 
necessary real estate interests in seven 
privately-owned parcels of land 
adjacent to the south side of Tamiami 

_ Trail to avoid flooding impacts after the 
Tamiami Trail project was constructed 
and ecosystem restoration water flows 
were directed south into Everglades 
National Park. It is now concluded that 
the NPS will be unable to complete the 
acquisition of real estate rights in time 
to meet the overall schedule of the 
MWD project. The Corps now proposes 
to take over responsibility for the 
acquisition and address the related 
impacts in a supplement to the previous 
SEIS. 

ADDRESSES: U.S. Army Corps of 
Engineers, Planning Division, 
Environmental Branch, P.O. Box 4970, 
Jacksonville, FL 32232-0019. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Barbara Cintron at (904) 232-1692 or e- 
mail at 

Barbara.b.cintron@usace.army. mil. 


SUPPLEMENTARY INFORMATION: 

a. The proposed action will be the 
selected plan described in the 
November 2005 Revised General 
Reevaluation Report/SEIS with the 
additional action of securing the 
necessary real estate rights to the 


privately owned properties along 
Tamiami Trail consisting of Florida 
Power and Light Co., Radio One 
Communications, Coopertown Airboard 
Rides, Gator Park, Everglades Safari 
Park, and Lincoln Financial Media 
(formerly Jefferson Pilot). The 1989 
Everglades National Park Protection and 
Expansion Act (Pub. L. 101-229) 
provided authority for NPS to acquire 
all of these properties to be included in 
the boundary of the Everglades National 
Park (ENP) except for the Airboat 
Association of Florida. The Airboat __ 
Association of Florida was specifically 
excluded from the boundary of the ENP 
map at the time Public Law 101-229 
was enacted. Therefore, the proposed 
action will also include securing the 
real estate rights from the Airboat 
Association necessary to convey water 
flows south into ENP. 

The NPS retains responsibility for 
reaching agreement with the Osceola 
Indian Village on flood protection - 
measures for their facilities, and for 
providing NEPA coverage on that 
action. 

b. Alternatives to be considered. 
separately for each property involves 
some combination of structural 
modifications, acquisition of an 
occasiona}/perpetual flowage easement, 
or fee simple title acquisition (buy out). 

c. A scoping letter will be used to 


' invite comments on alternatives and 


issues from Federal, State, and local 
agencies, affected Indian tribes, and ~ 
other interested private organizations 
and individuals. A scoping meeting is 
not anticipated. 

d. A Public meeting will be held after 
release of the Draft RES/SEIS; the exact 
location, date, and times will be 
announced in a public notice and local 
newspapers. 

e. DSEIS Preparation: The integrated . 
RES, including a DSEIS, is expected to 
be available for public review in the 
third quarter of CY 2006. 


Brenda S. Bowen, 
Army Federal Register Liaison Officer. 


[FR Doc. 06-4883 Filed 5-25-06; 8:45 am] 
BILLING CODE 3710-AJ-M : 


DEPARTMENT OF DEFENSE 
Department of the Navy 


Meeting of the Chief of Naval 
Operations (CNO) Executive Panel 


AGENCY: Department of the Navy, DOD. 
ACTION: Notice of closed meeting. 


SUMMARY: The CNO Executive Panel - 
will report on the findings and 
recommendations of the Global 


Governance Subcommittee to the Chief 
of Naval Operations. The meeting will 
consist of discussions of the U.S. Navy’s 
emerging missions and relationships 
with non-military organizations. 

DATES: The meeting will be held May 
30, 2006 from 1 p.m. to 2:30 p.m. 
ADDRESSES: The meeting will be held at 
the Chief of Naval Operations office, 
Room 4E662, 2000 Navy Pentagon, 
Washington, DC 20350. 

FOR FURTHER INFORMATION CONTACT: CDR 
Chris Corgnati, CNO Executive Panel, 
4825 Mark Center Drive, Alexandria, VA 
22311, 703-681-6206. 

SUPPLEMENTARY INFORMATION: Pursuant 
to the provisions of the Federal 
Advisory Committee Act (5 U.S.C. App. 
2), these matters constitute classified 
information that is specifically 
authorized by Executive Order to be 
kept secret in the interest of national 
defense and are, in fact, properly 
classified pursuant to such Executive 


Order. Accordingly, the Secretary of the 


Navy has determined in writing that the 
public interest requires that all sessions 
of this meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(1) of 
title 5, United States Code. 


Dated: May 22, 2006. 
M.A. Harvison, 


Lieutenant, Judge Advocate General’s Corps, 
U.S. Navy, Federal Register Liaison Officer. 
[FR Doc. E6-8132 Filed 5-25-06; 8:45 am] 
BILLING CODE 3810-FF-P 


DEPARTMENT OF DEFENSE 
Department of the Navy 


Meeting of the Naval Research 
Advisory Committee 


AGENCY: Department of the Navy, DOD. 
ACTION: Notice of closed meetings. 


SUMMARY: The Naval Research Advisory 
Committee will meet to discuss 
classified information from government 
organizations and proprietary 
information from commercial 
organizations. All sessions of the 
meetings will be devoted to briefings, 
discussions and technical examination 
of information related to Distributed 
Operations and Software-Intensive 
Systems. Discussions will focus on the 
assessment of the emergent concept of 
Marine Corps Distributed Operations | 
and determine appropriate options for 
associated training, key upstream 
investments, technology monitoring, 
and go/no-go assessment points; and 
probable time frames for exploration 
and implementation. The sessions will 
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also identify, review, and assess 
challenges with the utilization and field 
computer-based acquisition tools in the 
context of Software-Intensive Systems 
across multiple organizations. 


DATES: The meetings will be held on 
Monday, June 12, 2006 through Friday, 
June 16, 2006, from 8 a.m. to 5 p.m.; 
Monday, June 19, 2006 through 
Thursday, June 22, 2006, from 8 a.m. to 
5 p.m.; and Friday, June 23, 2006, from 
8 a.m. to 11 a.m. 
ADDRESSES: The meetings will be held at 
the Space and Naval Warfare Systems 
Center, San Diego, CA 92152. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Sujata Millick, Program Director, Naval 
Research Advisory Committee, 875 
North Randolph Street, Arlington, VA 
22203-1995, 703-696-6769. 
SUPPLEMENTARY INFORMATION: This 
notice is provided in accordance with 
the provisions of the Federal Advisory 
Committee Act (5 U.S.C. App. 2). All 
sessions of the meeting will be devoted 
to executive sessions that will include 
discussions and technical examination 
of information related to distributed 
operations and software-intensive 
systems. These briefings and 
discussions will contain proprietary 
information and classified information 
that is specifically authorized under 
criteria established by Executive Order 
to be kept secret in the interest of 
national defense and are, in fact, 
properly classified pursuant to such 
Executive Order. The proprietary, 
classified and non-classified matters to 
be discussed are so inextricably 
intertwined as to preclude opening any 
portions of the meetings. In accordance 
with 5 U.S.C. App. 2, section 10(d), the 
Secretary of the Navy has determined.in 
writing that the public interest requires 
that all sessions of the meetings be 
closed to the public because they will be 
concerned with matters listed in 5 
U.S.C. section 552b(c)(1) and (4). 

Dated: May 22, 2006. 
M.A. Harvison, 
Lieutenant, Judge Advocate General’s Corps, 
U.S. Navy, Federal Register Liaison Officer. 
[FR Doc. E6—8131 Filed 5-25-06; 8:45 am] 
BILLING CODE 3810-FF-P 


DEPARTMENT OF EDUCATION 


Submission for OMB Review; 
Comment Request 


AGENCY: Department of Education. 
SUMMARY: The IC Clearance Official, 
Regulatory Information Management 
Services, Office of Management invites 
comments on the submission for OMB 


review as required by the Paperwork 
Reduction Act of 1995. 

DATES: Interested persons are invited to 
submit comments on or before June 26, 
2006. 


ADDRESSES: Written comments should 


_ be addressed to the Office of 


» 


Information and Regulatory Affairs, 
Attention: Rachel Potter, Desk Officer, 
Department of Education, Office of 
Management and Budget, 725 17th 
Street, NW., Room 10222, New 
Executive Office Building, Washington, 
DC 20503 or faxed to (202) 395-6974. 
SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g., new, revision, extension, existing 
or reinstatement; (2) Title; (3) Summary 
of the collection; (4) Description of the 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 


Dated: May 22, 2006. 
Angela C. Arrington, 
IC Clearance Official, Regulatory Information 
Management Services, Office of Management. 


Institute of Education Sciences 


Type of Review: Revision. 

Title: National Assessment of 
Educational Progress—2007 Reading 
and Writing. 

Frequency: One time. 

Affected Public: Individuals or 
household; State, Local, or Tribal Gov’t, 
SEAs or LEAs. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 580,392. 

Burden Hours: 148,353. 

Abstract: This is the first of two 
clearance packages for the National 
Assessment of Educational Progress 


(NAEP) 2007 assessment activities. This 
package covers reading and writing 
background questionnaires for students, 
teachers, school administrators, and 
Students with Disabilities/Limited 
English Proficient (SD/LEP) staff. 

Requests for copies of the information 
collection submission for OMB review 
may be accessed from http:// 
edicsweb.ed.gov, by selecting the 
“Browse Pending Collections” link and 
by clicking on link number 3123. When. 
you access the information collection, 
click on ‘Download Attachments” to 
view. Written requests for information 
should be addressed to U.S. Department 
of Education, 400 Maryland Avenue, 
SW., Potomac Center, 9th Floor, 


- Washington, DC 20202-4700. Requests 


may also be electronically mailed to 
ICDocketMgr@ed.gov or faxed to 202— 
245-6623. Please specify the complete | 
title of the information collection when 
making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to 
ICDocketMgr@ed.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339. 

[FR Doc. E6—8163 Filed 5—25—06; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 


Environmental Management Site- 
Specific Advisory Board, Rocky Flats 


AGENCY: Department of Energy. 
ACTION: Notice of open meeting. 


SUMMARY: This notice announces a 
meeting of the Environmental 
Management Site-Specific Advisory 
Board (EM SSAB), Rocky Flats. The 
Federal Advisory Committee Act (Pub. 
L. No. 92-463, 86 Stat. 770) requires 
that public notice of this meeting be 
announced in the Federal Register. — 
DATES: Thursday, June 22, 2006, 6 p.m. 
to 9 p.m. 

ADDRESSES: College Hill Library, Room 
L-211, Front Range Community College, 
3705 W. 112th Avenue, Westminster, 
Colorado. 


FOR FURTHER INFORMATION CONTACT: Ken 
Korkia, Executive Director, Rocky Flats 
Citizens Advisory Board, 12101 Airport 
Way, Unit B, Broomfield, CO 80021; 
telephone (303) 966-7855; fax (303) 
966-7856. 
SUPPLEMENTARY INFORMATION: 

Purpose of the Board: The purpose of 
the Board is to make recommendations 
to DOE in the areas of environmental 
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restoration, waste management, and 
related activities. 

Tentative Agenda: 

1. Presentation of the Board’s Legacy 

Report to the Community. 

2. Statements of Appreciation to the 

Board. 

3. Vote to Close Board Operations. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Board either 
before or after the meeting. Individuals 
who wish to make oral statements 
pertaining to agenda items should 
contact Ken Korkia at the address or 
telephone number listed above. 
Requests must be received at least five 
days prior to the meeting and reasonable 
provisions will be made to include the 
presentation in the agenda. The Deputy 
Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. Individuals 
wishing to make public comment will 
be provided a maximum of five minutes 
to present their comments. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying at the office of the Rocky Flats 
Citizens Advisory Board; 12101 Airport | 
Way, Unit B, Broomfield, CO 80021; 
telephone (303) 966-7855. Hours of 
operations are 7:30 a.m. to 4 p.m., 
Monday through Friday. Minutes will 
also be made available by writing or 
calling Ken Korkia at the address or 
telephone number listed above. Board 
meeting minutes are posted on RFCAB’s 
Web site within one month following 
each meeting at: http://www.rfcab.org/ 
Minutes.HTML. 

Issued at Washington, DC on May 18, 2006. 
Carol Matthews, 

Acting Advisory Committee Management 
Officer. 

[FR Doc. E6-8138 Filed 5-25-06; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. EL06-61—000, EL06-71-000] 


‘ Before Commissioners: Joseph T. 
Kelliher, Chairman; Nora Mead 
Brownell, and Suedeen G. Kelly; 
Associated Electric Cooperative, Inc., 
Compiainant v. Southwest Power Pool, 
Inc., Respondent; Order Denying 
Compiaint and instituting Section 206 
Proceeding 


Issued May 19, 2006. 
1. Associated Electric Cooperative, 
Inc. (Associated Electric) filed a 


complaint against Southwest Power 
Pool, Inc. (SPP), arguing that SPP 
violated its Open Access Transmission 
Tariff (OATT) in granting a rollover 
request by American Electric Power 
Service Corporation, as agent for the 
subsidiaries of the American Electric 
Power Company, Inc. d/b/a AEPM 
(collectively, AEP) for 250 megawatts 
(MW) of long-term firm point-to-point 
transmission service from the Union 
Electric Company d/b/a Ameren UE 
(Ameren UE) transmission system to the 
Central and South West Services, Inc. 
(CSW) transmission system. In this 
order, the Commission denies 
Associated Electric’s complaint. In this 
order, the Commission also institutes a 
proceeding pursuant to section 206 of 
the Federal Power Act (FPA)! to 
determine whether certain language in 
section 2.2 of SPP’s existing OATT may 
be unjust, unreasonable, or unduly 
discriminatory or preferential. SPP is 
directed to file comments on this matter 
within 30 days of the issuance date of 
this order. 


Associated Electric’s Complaint 


2. Associated Electric contends that it 
is not possible for SPP to grant AEP’s 
rollover request for 250 MW of long- 
term firm service to begin on June 1, 
2005, because SPP no longer has the 
rights to the underlying contract path 
needed to provide such service. 
Associated Electric states that the 
preceding AEP service arrangements to 
be rolled over relied on a contract path 
provided by an Interchange Agreement 
dated September 22, 1971, as amended 
December 31, 1996, among Associated 
Electric, Kansas Gas and Electric 
Company, Public Service Company of 
Oklahoma, and Union Electric Company 
for the Missouri-Kansas-Oklahoma 
345kV interconnection (MoKanOk 
Line), which agreement was terminated 
effective June 1, 2005,? the same day 
AEP’s requested service was to begin. 

3. Associated Electric states that 


‘without the MoKanOk Line available to 


SPP to support AEP’s rollover request, 
SPP should not have granted AEP’s 
request without first determining if 
sufficient Available Flowgate Capacity 
(AFC) existed to continue to provide the 
service.* Associated Electric further 
states that, alternatively, SPP should 


116 U.S.C. 824e (2000). 

2 See Union Electric Co., 112 FERC 7 61,089,. 
order denying clarification, 113 FERC 4 61,320 
(2005). 

3 Associated Electric argues that the initial 1998 
Transmission Agreements for the 250 MW of 
service and subsequent service requests plainly 
indicate that SPP’s grant of AEP’s requested rollover 
is dependent upon the MoKanOk Line. Complaint 
at 13-17. 


have considered AEP’s request for a new 
transmission service request and 
processed it pursuant to the procedures 
for handling new service requests under 
SPP’s OATT. 

4. Associated Electric states that SPP 
was obliged under section 15.2 
(Determination of Available 
Transmission Capability), section 19.1 
(Additional Study Procedures for Firm 
Point-to-Point Transmission Service 
Requests—Notice of Need for System 
Impact Study), and Attachment D 
(Methodology for Completing a System 
Impact Study) of SPP’s OATT, to 
perform a study to determine whether 
sufficient transmission capability 
existed to accommodate AEP’s service 
request. Associated Electric contends 
that by rolling over AEP’s service 
without first determining the sufficiency 
of AFC, SPP has adversely affected the 
reliability of Associated Electric’s 
system and neighboring systems. 
Associated Electric, however, is unable 
to quantify the financial impact of SPP’s 
action.* 

5. Associated Electric alleges that 
SPP’s reliance on section 2.2 
(Reservation Priority for Existing Firm 
Service Customers) of its OATT was 
misplaced because the cost of 
Associated Electric’s portion of the 
MoKanOk Line was not included as part 
of the SPP firm transmission service 
rates that AEP had been paying. 

6. Associated Electric requests that 
the Commission (1) determine it was 
inappropriate for SPP to grant AEP’s 
rollover request without studying the 
AFC in the region; (2) order SPP to 
conduct a study of the AFC on SPP and 
neighboring transmission systems, 
including Associated Electric, to 
determine if there is sufficient AFC to 
support AEP’s request; (3) order SPP to 
rescind AEP’s service and treat it asa 
new request, if SPP is unable to 
demonstrate sufficient AFC; and (4) 
order SPP to coordinate with the 
neighboring transmission system 
owners with respect to all future awards 
of transmission capacity under its 
OATT that may effect neighborin: 
systems. 


Notice of Filing and Responsive 
Pleadings 


7. Notice of the complaint was 
published in the Federal Register, 71 FR 
16,137 (2006), with comments, 
interventions, and protests due on or 
before April 10, 2006. Lafayette Utilities 
System, Ameren Services Company, 
Western Farmers Electric Cooperative, 
and AEP filed timely motions to 
intervene. Xcel Energy Service Inc. 


4Complaint at 39. 
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(Xcel) filed an out-of-time motion to 
intervene. SPP filed an answer in 
opposition to the complaint. 


SPP’s Answer 


8. SPP requests that the Commission 
dismiss the complaint and deny 
Associated Electric’s claim for relief. 
SPP states that it was required to allow 
the rollover of existing firm service 
requested by AEP. It explains that 
section 2.2 of its OATT obliges it to 
allow all existing firm service to roll 
over service, subject only to allocations 
of capacity if there are competing © 
reservation requests, which SPP states 
was not the case here. With respect to 
Associated Electric’s contention that 
SPP’s reliance on section 2.2 was 
- misplaced, SPP maintains that 

Associated Electric misinterprets 
section 2.2. 

9. This reservation priority only 
applies to the facilities of the 
Transmission Owner(s) where such 
facility costs have been included as part 
of the firm service rates that the firm 
service customer has been paying. 

10. SPP states that this language is 
only applicable if there are competing 
requests for service which prevent SPP 
from allowing the full rollover. It 
explains that the language only limits 
the amount of capacity that a customer 

.Iay obtain if there are competing 
requests, according to SPP. 

11. SPP further states that section 2.2 
does not require a study, and, in fact, 
the Commission has expressly told the 
transmission provider that it should not 
be performing studies to determine if it 
can accommodate the rollover. With 
respect to section 15.2, SPP states that 
it is only required to perform individual 
system impact studies if it determines 
that there is insufficient transmission 
capacity. SPP contends that it is given 
discretion as to whether or not to 
conduct such a study elsewhere in its 
OATT.® SPP states that, in this 
particular case, SPP previously had 
concluded that there was sufficient 
transmission capacity to fulfill AEP’s 
service request. SPP states that it based 
its decision to use its transmission 
system on its ongoing plans and models, 
which indicated adequate capacity to 
support the request. SPP further states 
that it has seen no evidence of any 

_ adverse effect on Associated Electric’s 
reliability, nor does it have any 


5 Answer at 10 (citing Constellation Power 
Source, Inc. v. Am. Elec. Power Serv. Corp., 102 
FERC 4 61,142 (2003); Tenaska Power Servs. Co. v. 
Sw. Power Pool, Inc., 102 FERC 4 61,140 (2003); 
Exelon Generation Co., LLC v. Sw. Power Pool, Inc., 
101 FERC 4 61,226 (2002)). - 

6 Answer at 11 (citing to OATT §§ 17.5, 19.1). 


knowledge that service to Associated 
Electric’s loads is in jeopardy. 

12. SPP avers that Associated Electric 
assumes the service to AEP is tied to a 
specific path involving the 345 kV 
MoKanOk Line. However, SPP explains 
that it is providing the service with a 
contract path using only SPP 
transmission facilities which 
interconnect directly with AmerenUE’s 
transmission facilities, thereby allowing 
the service without the MoKanOk Line.” 
Indeed, SPP explains that “{clurrently, 
including the AEP transaction, SPP has 
680 MWs of transactions flowing from 
AmerenUE or the Midwest ISO into 
SPP’s region. This includes 105 MW of 
Aquila-MPS service that was not SPP’s 
responsibility at the time it accepted the 
AEPM reservation. Therefore, SPP has 
the ability to satisfy the entire AEP 
rollover request over a contract path 
involving SPP facilities, thus rendering 
service over the MoKanOk Line 
unnecessary.” ® The sole issue, 
according to SPP, is whether SPP could 
provide the rollover service under its 
OATT to allow imports directly from 
the AmerenUE system. SPP maintains 
that its grant of transmission service to 
AEP was not contingent on the use of 
the MoKanOk Line. Therefore, SPP 
concludes that Associated Electric’s 
arguments concerning the MoKanOk 
Line provide interesting historical 
perspective, but are not particularly 
relevant. 


Discussion 
Procedural Matters 


13. Pursuant to Rule 214 of the 
Commission’s Rules of Practice and 
Procedure, 18 CFR 385.214 (2005), the 
timely, unopposed motions te intervene 
serve to make the entities that filed 
them parties to this proceeding. We will 
grant Xcel’s motion to intervene out-of- 
time, given its interest in this 
proceeding, the early stage of this 
proceeding, and the absence of any 
undue prejudice or delay. 


Commission Determination 


14. We will deny Associated Electric’s 
complaint. Contrary to Associated 
Electric’s arguments, SPP properly 
applied section 2.2 of its OATT in 
granting AEP’s rollover request.? The 


7 SPP states that it had interconnections with 
AmerenUE, involving 1018 MW of contract path 
capacity, at the time of SPP’s acceptance of the AEP 
reservation. SPP states that subsequently the SPP 
interconnection with AmerenUE has increased to 
1688 MW of contract path capacity. Answer at 12— 
13. 

8 SPP Answer at 13. 

9In relevant part, section 2.2 of SPP’s OATT 
provides that “[e]xisting firm service customers 
(wholesale requirements and transmission-only, 


Commission has consistently held that 
under section 2.2 all firm service 
customers (requirements and 
transmission-only with contract terms of 
one year or more) have the right to 
continue to take transmission service 
from their existing transmission 
providers when their contracts expire, 
roll over, or are renewed.'° SPP 
correctly implemented section 2.2 of its 
OATT and granted AEP’s rollover 
request. 


15. As we explained in a prior SPP 
order, ‘‘{uJnder Section 2.2, SPP is 
obligated to maintain available 
transmission capacity for its existing 
long-term transmission customers with 
rollover rights * * * until the time 
expires for those customers to exercise 
their rollover rights.”’ 1! In explaining 
SPP’s obligation to maintain available 
transmission capacity to provide the 
rollover right, the Commission rejected 
SPP arguments that it could not provide 
the requested rollover service “due to 
changes to existing firm uses on its 
system including native load growth, - 
changes in external trading patterns, 
generation dispatch modeling 
assumptions, and loop flow changes.” !2 
In this proceeding, SPP, consistent with 
Commission precedent, maintained 
available transmission capacity to 
provide AEP’s requested rollover, and 
Associated Electric’s unsupported 


with a contract term of one-year or more, and retail) 
of the Transmission Owner(s) or Transmission 
Provider have the right to continue to take 
transmission service from the Transmission 
Provider when the contract expires, rolls over or is 
renewed.” ; 

10 The right to rollover applies regardless of 
whether there is a competing request for 
transmission service. If there is a competing 
request, the existing transmission customer must 
agree to accept a contract term at least as long as 
that offered by the potential customer and to pay 
the current just and reasonable rate, as approved by 
the Commission, for such service. Here, there were 
no competing requests for transmission service. In 
this regard, we reject Associated Electric’s argument 
that SPP also violated section 2.2 “because 
reservation priority pursuant to Section 2.2 is only 
to be awarded with respect to the transmission 
owner's transmission facilities where the cost of 
those facilities has been included as part of the firm 
service rates that the customer has been paying.” 
Complaint at 41. That portion of section 2.2 applies 
only in the event of competing requests, of which 
there are none in this proceeding, and thus is 
irrelevant to the issue raised in this proceeding. 

11 Exelon Generation Co., 99 FERC 4 61,235 at P 
26 (2002). 

12 Id. SPP, as the Commission has consistently 
held, could restrict a transmission customer’s 
rollover rights only in certain limited 
circumstances. Absent the limited circumstances 
that the Commission has identified for a 
transmission provider to restrict a transmission 
customer’s rollover, and Associated Electric does 
not argue that those circumstances exist, SPP had 
no basis to deny AEP’s rollover request. 
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allegations to the contrary are 
unavailing. 

16. Moreover, contrary to Associated 
Electric’s complaint, section 2.2 
contains no requirement that SPP 
perform any studies before granting a 
rollover request.'* As explained above, 
SPP has an ongoing obligation to plan 
its system and maintain available 
transmission capacity to provide 
existing transmission customers’ 
rollover requests. To impose a study 
obligation on transmission providers, as 
Associated Electric argues, would 
provide transmission providers the 
opportunity to stall rollover requests 
and undermine the purpose of section 
2.2 of ensuring that transmission 
customers may continue to receive 
transmission service. 

17. Finally, we reject Associated 
Electric’s arguments with respect to 
loop flow. SPP is obligated under its 
OATT to offer to provide transmission 
service on its system if there is available 
transmission capacity. SPP has 
complied with the requirements of 
section 2.2 and provided rollover 
service to AEP. To the extent that 
Associated Electric faces loop flows on 
its system as a result of this transaction 
or any other transaction, the 
Commission’s policy is that owners and 
controllers of the transmission facilities 
must attempt to resolve the matter on a 
consensual, regional basis.'° The 
possibility that Associated Electric may 
face loop flows as a result of the AEP 
rollover transaction is no basis for SPP 
to deny AEP’s request. In this regard, we 
note that Associated Electric, to date, 
has chosen not to join the SPP Regional 
Transmission Organization or any other 
regional entities that would provide 
solutions for loop flow problems. 

18. facoullieity we will deny 
Associate Electric’s complaint. 

19. In addition, pursuant to section 
206 of the FPA, we find that the 


13 SPP also could not deny AEP’s rollover request 
on a claim that there was insufficient capacity on 
a third-party’s transmission system. See 
Commonwealth Edison Co., 95 FERC 4 61,252 at 
61,875 (2001) (“A transmission provider may not 
condition a transmission customer’s rights to roll 
over transmission service on the transmission 
provider's system at the end of an existing service 
agreement based on whether there is enough 
transmission capacity available on a third-party’s 
transmission system.”’). 

14 AEP’s rollover request is subject to section 2.2 
of SPP’s OATT and is not a request for new 
transmission service. AEP is requesting that it 
continue to receive the same service that it 
previously received. In any event, as SPP points 
out, even if it were treated as a new transmission 
request, studies would only be needed if the 
transmission provider determined that sufficient 
capacity did not exist to provide the service. See 
SPP Answer at 11. That is not the case here. 

15 See, e.g., Southern California Edison Co., 70 
FERC 4 61,087 at 61,241—42 (1995). 


language in the last three sentences of 
section 2.2 of SPP’s existing OATT may 
not be just and reasonable,'® and may be 
unjust, unreasonable, unduly 
discriminatory or preferential, or 
otherwise unlawful, because the 
language may place limitations on 
customers’ rollover rights that are 
contrary to Commission policy. Once a 
transmission provider evaluates the 
impact on its system of serving a 
customer, Commission policy requires 
the transmission provider to plan and 
operate its transmission system with the 
expectation that it will continue to 
provide service to the customer should 
the customer request rollover.!” The 
Commission has explained that a 
transmission provider can deny a 
customer the ability to roll over its long- 
term firm service contract only if the 
transmission provider includes in the 
original service agreement a specific 
limitation based on reasonably 
forecasted native load needs for the 
transmission capacity provided under 
the contract at the end of the contract 
term.'® The Commission also has 
explained that a transmission provider 
may limit the terms under which a new 
long-term agreement may be rolled over 
if it has a pre-existing contract 


- obligation that commences in the 


future.?9 If the transmission system 
becomes constrained (for reasons other 
than reasonably forecasted native load 
growth or pre-existing contract 
obligations that commence in the future) 
such that the transmission provider 
cannot satisfy all existing long-term 
customers, then the obligation is on the 
transmission provider either to curtail 
service to all affected customers (not 
just the later-accepted firm customers) 
pursuant to the provisions of its OATT 
or to build more capacity to relieve the 
constraint.2° 

20. The limitations included in 


section 2.2 of SPP’s existing OATT (the ~ 


last three sentences) appear to go 
beyond those allowed by the 
Commission. Consequently, we will 


16 These sentences provide: 

This reservation priority only applies to the 
facilities of the Transmission Owner(s) where such 
facility costs have been included as part of the firm 
service rates that the firm service customer has been 
paying. If competing existing firm service 
requirements customers apply for service that 
cannot be fully provided, the priority rights will be 
ranked in accordance with first-come, first-served 
principles. If firm service customers tie, then the 
capacity for which they receive priority rights 
under this tariff shall be apportioned on a pro rata 
basis. 

17 See, e.g., Southern Company Services, Inc., 103 
FERC 461,117 at P 5 (2003). 

18 See, e.g., Southern Company Services, Inc., 110 
FERC 4 61,379 (2005). 

19d. 

20 Id. 


institute an investigation, under section 
206 of the FPA, in Docket No. ELO6—71- 
000, into the justness and 
reasonableness of this language, and 
direct SPP to file comments on this 
matter within 30 days of the issuance 
date of this order. 

21. In cases where, as here, the 
Commission institutes a section 206 
investigation on its own motion, section 
206(b) of the FPA requires that the 
Commission establish a refund effective 
date that is no earlier than publication 
of notice of the Commission’s initiation 
of its investigation in the Federal 
Register, and no later than five months 
subsequent to that date. In order to give 
maximum protection to customers, and 
consistent with our precedent, we will 
establish a refund effective date at the 
earliest date allowed. This date will be 
the date on which notice of our 
investigation in Docket No. EL06—71- 
000 is published in the Federal 
Register. 

The Commission orders: 

(A) Associated Electric’s complaint is 
hereby denied, as discussed in the bod 
of this order. ; 

(B) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred by the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act, particularly 
section 206 thereof, and pursuant to the 
Commission’s Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR chapter J), 
an investigation is hereby instituted, in 
Docket No. ELO6—71-000, concerning 
the justness and reasonableness of the 
last three sentences of section 2.2 of 
SPP’s existing OATT. 

(C) The Secretary shall promptly 
publish in the Federal Register a notice 
of the Commission’s initiation of the 
proceeding ordered in Ordering 
Paragraph (B) above, under section 206 
of the Federal Power Act, in Docket No. 
ELO6—71-000. 

(D) The refund effective date in 
Docket No, EL06—71-—000, established 
pursuant to section 206(b) of the Federal 
Power Act, shall be the date of 
publication in the Federal Register of 
the notice in Ordering Paragraph (C) 
above. 


By the Commission. 
Magalie R. Salas, 
Secretary. 
[FR Doc. E6-8099 Filed 5-25-06; 8:45 am] 
BILLING CODE 6717-01-P 


21 See, e.g., PJM Interconnection, L.L.C., 90 FERC - 
61,137 (2000); Cambridge Elec. Light Co., 75 FERC 
461,177, clarified, 76 FERC 4 61,020 (1996); Canal 


Elec. Co., 46 FERC 961,153, reh’g denied, 47 FERC 
4 61,275 (1989). 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6675-6] 


Environmental Impact Statements and 


Regulations; Availability of EPA 
Comments 


Availability of EPA comments 


prepared pursuant to the Environmental 


Review Process (ERP), under section 
309 of the Clean Air Act and section 


102(2)(c) of the National Environmental 


Policy Act as amended. Requests for 


copies of EPA comments can be directed 


to the Office of Federal Activities at 
202-564-7167. 


An explanation of the ratings assigned 


to draft environmental impact 
statements (EISs) was published in the 


Federal Register dated April 7, 2006 (71 


FR 17845). 
Draft EISs 


EIS No. 20060042, ERP No. D-NPS- 
E65079-TN, Great Smoky Mountains 
National Park General Management 
Plan Amendment, Implementation, 
Elkmont Historic District, Sevier 
County, TN. 


Summary: EPA does not object to the 
proposed action. 
Rating LO. 

EIS No. 20060090, ERP No. D-AFS- . 
F65061-WI, Fishbone Project Area, 
Vegetation and Road Management, 
Implementation, Washburn Ranger 
District, Chequamegon-Nicolet 


National Forest, Bayfield County, WI. 
Summary: EPA supports the preferred 


alternative, but recommends that the 

Final EIS include additional 

information on cumulative impacts to 

sensitive species. 
Rating EC2. 

EIS No. 20060110, ERP No. D-AFS- 
J65459-MT, Whitetail-Pipestone 
Travel Management, Develop Site- 
Specific Travel Management Plan, 
Jefferson and Butte Ranger Districts, 
Beaverhead-Deerlodge National 
Forest, Jefferson and Silver Bow 
Counties, MT. 


Summary: EPA expressed 
environmental concerns about adverse 
impacts from roads and motorized use 
to water quality, aquatic habitat and 
wildlife. The final EIS should consider 
modifying the preferred alternative to 
further reduce sedimentation from road 


erosion by decreasing road densities and 


stream crossings and improving road’ 
conditions. 
Rating EC2. 


Final EISs 


EIS No. 20050495, ERP No. F-~SFW- 
E65074-NC, Roanake River National 


Wildlife Refuge, Comprehensive 


Conservation Plan, To Determine and 


Evaluate a Range of Reasonable 
Management Alternative, Bertie 
County, NC. 
Summary: No formal comment letter 
was sent to the preparing agency. . 
EIS No. 20060102, ERP No. F-NOA- 
D81036-WV, Canaan Valley Institute 
Office Complex, Proposes to 
Construct: Offices, Classrooms, 
Laboratories, 250-Seat Auditorium, 
Parking Facilities, Outdoor 
Classrooms and Interpretive Areas, 
U.S. Army COE Section 404 Permit, 
Southeast of the Towns of Davis and 
Thomas, Tucker County, WV. 
Summary: EPA does not object to the 
proposed action. 


Dated: May 23, 2006. 
Robert W. Hargrove, 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


[FR Doc. E6—8147 Filed 5-25-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


{ER-FRL-6675-5] 


Environmentai impacts Statements; 
Notice of Availability 


Responsible Agency: Office of Federal 


Activities, General Information (202) 
564-7167 or http://www.epa.gov/ 
compliance/nepa/. 


Weekly receipt of Environmental Impact 


Statements 

Filed May 15, 2006 through May 19, 
2006 

Pursuant to 40 CFR 1506.9. 

EIS No. 20060197, Final EIS, FHW, CO, 
US Highway 160, Transportation 
Improvements from Junction US 160/ 
550 Durango—East to Bayfield, U.S. 
Army COE Section 404 Permit, La 
Plata County, CO, Wait Period Ends: 
June 26, 2006, Contact: Joseph R. 
Duran 720—963-—3006. 

EIS No. 20060198, Final EIS, AFS, MT, 


System Study, System Investment 
Plan (SIP) for Maintaining Safe, 
Environmentally Sustainable and 
Reliable Navigation on the Ohio 
River, IL, IN, OH, KY, PA and WV, 
Comment Period Ends: July 18, 2006, 
Contact: Veronica Rife 502-315-6785. 


EIS No. 20060201, Final EIS, NRS, AR, 


Little Red River Irrigation Project, 
Develop a Water Management Plan for 
Irrigation Purposes in Seary, U.S. 
Army COE Section 404 Permit, Raft 
Creek, White County, AR, Wait Period 
Ends: June 26, 2006, Contact: Belinda 
Bell 501-301-3149. 


EIS No. 20060202, Final EIS, NOA, 00, 


Snapper Grouper Fishery, 
Amendment 13C to the Fishery 
Management Plan, Phase Out 
Overfishing of Snowy Grouper, 
Golden Tilefish, Vermilion Snapper 
and Sea Bass, Implementation, South 
Atlantic Region , Wait Period Ends: 
June 26, 2006, Contact: Dr. Roy E. 
Crabtree 727-824-5301. 


EIS No. 20060203, Draft EIS, BLM, WY, 


Maysdorf Coal Lease by Application 
(LBA) Tract, (Federal Coal 
Application WYW154432), 
Implementation, Campbell Counties, 
WY, Comment Period Ends: July 25, 
2006, Contact: Nancy Doelger 307— 
261-7627. 


EIS No. 20060204, Draft EIS, AFS, OR, 


Mt. Hood National Forest and 


- Columbia River Gorge National Scenic 


Area, Site-Specific Invasive Plant 
Treatments, Forest Plan Amendments | 
#16, Mt. Hood National Forest and 
Columbia River Gorge National Scenic 
Area, Clackamas, Hood River, 
Multnomah and Wasco Counties, OR, 
Comment Period Ends: July 13, 2006, 
Contact: Jennie O’Connor 503-668- 
1645. 


EIS No. 20060205, Draft EIS, AFS, PA, 


Allegheny National Forest, Proposed 
Revised Land and Resource 
Management Plan, Implementation, 
Elk, Forest, McKean and Warren 
Counties, PA, Comment Period Ends: 
August 28, 2006, Contact: William 
Connelly 814-723-5150. 


Helena National Forest Noxious Weed EIS No. 20060206, Draft EIS, FRC, MS, 


Treatment Project, Implementation, 
Lewis and Clark, Broadwater, Powell, 
Jefferson and Meagher Counties, MT, 
Wait Period Ends: June 26, 2006, 
Contact: Dennis Heffner 406—495- 

EIS No. 20060199, Final EIS, AFS, MI, 
Huron-Manistee National Forests, 


Land and Resource Management Plan, 


Implementation, Several Counties, 
MI, Wait Period Ends: June 26, 2006, 
Contact: Jeffery G. Pullen 231-775- 
3183. 

EIS No. 20060200, Draft EIS, COE, 00, 


Programmatic—Ohio River Mainstem 


Clean Energy Liquefied Natural Gas 
(LNG) Import Terminal and Natural 
Gas Pipeline Facilities, Construction 
and Operation, US Army COE Section 
10 and 404 Permits, (FERC/EIS— 
0192D), Port of Pascagoula, Jackson 
County, MS, Comment Period Ends: 
July 10, 2006, Contact: Todd Sedmak 
1-866-208-3372. 


EIS No. 20060207, Draft EIS, FRC, MS, 


Casotte Landing Liquefied Natural 
Gas (LNG) Import and Interstate 
Natural Gas Transmission Facilities, 
Construction and Operation, U.S. 
Army COE Section 404 Permit, 
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(FERC/EIS—0193D), near the City of 
Pascagoula, Jackson County, MS, 
Comment Period Ends: July 10, 2006, 
Contact: Todd Sedmak 1—866-—208- 
3372. 

EIS No. 20060208, Draft EIS, AFS, 00, 
Heavenly Mountain Resort Master 
Plan Amendment 2005 (MPA 05), 
Improve and Enhance the Resorts 
Over Winter and Summer Recreation 
Opportunities, Special-Use-Permit, 
Lake Tahoe Basin, El Dorado County, 
CA‘and Douglas County, NV, 
Comment Period Ends: July 17, 2006, 
Contact: Matt Dickinson 530-543- 
2769. 

EIS No. 20060209, Draft EIS, NPS, PA, 
Flight 93 National Memorial, 
Designation of Crash Site to 
Commemorate the Passengers and 
Crew of Flight 93, Implementation, 
Stonycreek Township, Somerset __ 
County, PA, Comment Period Ends: 
July 17, 2006, Contact: Jeff Reinbold 
814-443-4557. 

EIS No. 20060210, Final EIS, UAF, AZ, 
Barry M. Goldwater Range (BMGR), 
Integrated Natural Resources 
Management Plan (INRMP), 
Implementation, Yuma, Pima, and 
Maricopa Counties, AZ, Wait Period 
Ends: June 26, 2006, Contact: Carol 
Heathington 623-856-8492. 

EIS No. 20060211, Draft EIS, DOE, 00, 

Strategic Petroleum Reserve 

Expansion, Site Selection of Five New 

Sites: Chacahoula and Clovelly, in 

Lafourche Parish, LA; Burinsburg, 

Claiborne County, MS; Richton, Perry 

County, MS; and Stratton Ridge, 


Brazoria County, TX and Existing Site | 


Bayou Choctaw, Iberville Parish, LA, 
West Hackberry, Cameron and 
Calcasieu Parishes, LA; and Big Hill, 
Jefferson County, TX, Comment 
Period Ends: July 10, 2006, Contact: 
Donald Silawsky 202-586-1892. 

EIS No. 20060212, Draft EIS, AFS, CA, 
Freeman Project, Reduce Hazardous 
Fuel and Improving Forest Health, 
Implementation, Lake Recreation 
Area, Beckworth Ranger District, 
Plumas National Forest, Plumas 
County, CA, Comment Period Ends: 
July 10, 2006, Contact: Sabrina Stadler 
530-836-7141. 

EIS No. 20060213, Draft EIS, CGD, MA, 
Northeast Gateway Deepwater Port 
License Application to Import 
Liquefied Natural Gas (LNG) (USCG- 
2005-22219), Massachusetts Bay, City 
of Gloucester, MA, Comment Period 
Ends: July 10, 2006, Contact: Mark 
Prescott 202-267-0225. 

EIS No. 20060214, Final EIS, NRC, NY, 

Generic—License Renewal of Nuclear 

Plants for Nine Mile Point Nuclear 

Station, Units 1 and 2, Supplement 24 

to NUREG 1437, Implementation, 


Lake Ontario, Oswego County, NY, 
Wait Period Ends: June 26, 2006, 
Contact: Samuel Hernandez 301—415- 

4049. 

EIS No. 20060215, Final EIS, AFS, AK, 
Whistle Stop Project, Provide Access 
to Backcountry Recreation Area on 
National Forest, System (NFS) Lands, 
on the Kenai Peninsula between 
Portage and Moose Pass, Chugach 
National Forest, Kenai Peninsula 
Borough, AK ; Wait Period Ends: June 
26, 2006, Contact: Adam McClory 
907-754-2352. 

EIS No. 20060216, Final EIS, IBR, 00, 
Programmatic—Platte River Recovery 
Implementation Program, Assessing 
Alternatives for the Implementation of 
a Basinwide, Cooperative, Endangered 
Species Recovery Program, Four 
Target Species: Whooping Crane, 
Interior Least Tern, Pipping Plover 
and Pallid Sturgeon, NE, WY, and CO, 
Wait Period Ends: June 26, 2006, 
Contact: Curt Brown 303-445-2096. 


Amended Notices 


EIS No. 20060191, Final EIS, FAA, FL, 
Panama City-Bay County international 
Airport (PFN), Proposed Relocation to 
a New Site, NPDES Permit and U.S. 
Army COE Section 404 Permit, Bay 
County, FL, Wait Period Ends: July 5, 

_ 2006, Contact: Virginia Lane 407— 
872-6331 Ext. 129. Revision to FR 
Notice Published May 19, 2006: 


Comment Period Extended from June - 


19, 2006 to July 5, 2006. 
Dated: May 23, 2006. 


Robert W. Hargrove, 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


{FR Doc. E6—8146 Filed 5—25—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ-OPP-2006-0299; FRL-8066-7] 


Notice of Filing of a Pesticide Petition 
for the Establishment of a Temporary 
Exemption from the Requirement of a 
Tolerance for the Residues of the 
Piant-Incorporated Protectants 
Bacillus Thuringiensis Cry2Ab2 
Protein and the Genetic Material for Its 
Production in Corn in or on All Corn 
Commodities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of a pesticide petition 
proposing the establishment of a 
temporary exemption from the 


requirement of a tolerance for the 
residues of the plant-incorporated 
protectants Bacillus thuringiensis 
Cry2Ab2 and the genetic material 
necessary for its production in corn in 
or on all corn commodities. 

DATES: Comments must be received on 
or before June 26, 2006. 

ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA—HQ—OPP-—2006-—0299, and 
pesticide petition number (PP) 5G7005 
by one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatery Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

Instructions: Direct your comments to 
docket ID number EPA-HQ—OPP-—2006- 
0299. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBJ) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov Web 
site is an “anonymous access”’ system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
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you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either in the 
electronic docket at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S-4400, 
One Potomac Yard (South Building), 
2777 S. Crystal Drive, Arlington, VA. 
The hours of operation of this Docket 
Facility are from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 


FOR FURTHER INFORMATION CONTACT: 
Mike Mendelsohn, Biopesticides and 
Pollution Prevention Division (7511P), 
Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-8715; e-mail address: 
mendelsohn.mike@epa.gov . 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action. if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

Crop production (NAICS code 111). 

e Animal production (NAICS code 
412). 

Food manufacturing (NAICS code 
311). 

¢ Pesticide manufacturing (NAICS 
code 32532). 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 


the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

¢ Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

¢ Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

e Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

e Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

e If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

e Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

e Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

e Make sure to submit your comments 
by the comment period deadline 
identified. 

II. What Action is the Agency Taking? 

EPA is printing a summary of the 
pesticide petition received under 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment of 
regulations in 40 CFR part 180 for 
residues of pesticide chemicals in or on 
various food commodities. EPA has 
determined that this pesticide petition 
contains data or information regarding 
the elements set forth in FFDCA section 


408(d)(2); however, EPA has not fully 
evaluated the sufficiency of the 
submitted data at this time or whether 
the data support granting of the 
pesticide petition. Additional data may 
be needed before EPA rules on this 
pesticide petition. 

Pursuant to 40 CFR 180.7(f), a 
summary of the petition included in this 
notice, prepared by the petitioner is 
available on EPA’s Electronic Docket at 
http://www.regulations.gov. To locate 
this information on the homepage of 
EPA’s Electronic Docket, select “Quick 
Search” and type the OPP docket ID 
number. Once the search has located the 
docket, clicking on the ‘Docket ID” will 
bring up a list of all documents in the 
docket for the pesticide including the 
petition summary. 


New Exemption from Tolerance 


(PP) 5G7005. Monsanto Company, 800 
North Lindbergh Blvd., St. Louis, MO 
63167, proposes to establish a 
temporary exemption from the 
requirement of a tolerance for residues 
of the plant-incorporated protectants 
Bacillus thuringiensis Cry2Ab2 protein 
and the genetic material necessary for 
its production in corn in or on all corn 
commodities. Because this petition is a 
request for an exemption from the 
requirement of a tolerance without 
numerical limitations, no analytical 
method is required. 


List of Subjects 


Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 


Tequirements. 


Dated: May 18, 2006. 
Janet L. Andersen, 
Director, Biopesticides and Pollution 
Prevention Division, Office of Pesticide 
Programs. 
[FR Doc. E6—8040 Filed 5-25-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ-OPP-2006-0300; FRL-8066-5] 


Notice of Filing of a Pesticide Petition 
for the Establishment of a Temporary 
Exemption from the Requirement of a 
Tolerance for the Residues of the 
Piant-incorporated Protectants 
Bacillus Thuringiensis Cry1A.105 
Protein and the Genetic Material for Its 
Production in Corn in or on All Corn 
Commodities 


AGENCY: Environmental Protection 
Agency (EPA). 


‘ 
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ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of a pesticide petition 
proposing the establishment of a 
temporary exemption from the 
requirement of a tolerance for the ~ 
residues of the plant-incorporated 
protectants Bacillus thuringiensis 
Cry1A.105 protein and the genetic 
material necessary for its production in 
corn in or on all corn commodities. 
DATES: Comments must be received on 
or before June 26, 2006. 

ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number and 
pesticide petition number (PP) 5G6940 
by one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

Instructions: Direct your comments to 
docket ID number EPA-HQ—OPP-—2006- 
0300. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov 
website is an “anonymous access” 
system, which means-EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
e-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the docket 
and made available on the Internet. If 
you submit an electronic comment, EPA 
recommends that you include your 


name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either in the 
electronic docket at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S-4400, 
One Potomac Yard (South Building), 
2777 S. Crystal Drive, Arlington, VA. 
The hours of operation of this Docket 
Facility are from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Mike Mendelsohn, Biopesticides and - 
Pollution Prevention Division{(7511P), 
Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-8715; e-mail address: 
mendelsohn.mike@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

¢ Crop production (NAICS code 111). 

e Animal production (NAICS code 
112). 

e Food manufacturing (NAICS code 

e Pesticide manufacturing (NAICS 
code 32532). 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 


whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

e Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

¢ Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

-e Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

e Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

e If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

e Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

e Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

e Make sure to submit your comments 
by the comment period deadline 
identified. 


II. What Action is the Agency Taking? 
EPA is printing a summary of the 
pesticide petition received under 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment of 
regulations in 40 CFR part 180 for 
residues of pesticide chemicals in or on 
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various food commodities. EPA has 
determined that this pesticide petition 
contains data or information regarding 
the elements set forth in FFDCA section 
408(d)(2); however, EPA has not fully 
evaluated the sufficiency of the 
submitted data at this time or whether 
the data support granting of the 
pesticide petition. Additional data may 
be needed before EPA rules on this 
pesticide petition. 

Pursuant to 40 CFR 180.7(f), a 
summary of the petition included in this 
notice, prepared by the petitioner is 
available on EPA’s Electronic Docket at 
http://www.regulations.gov. To locate 
this information on the homepage of 
EPA’s Electronic Docket, select “Quick 
Search” and type the OPP docket ID 
number. Once the search has located the 
docket, clicking on the ‘‘Docket ID” will 
bring up a list of all documents in the 
docket for the pesticide including the . 
petition summary. 


New Exemption from Tolerance 


PP 5G6940. Monsanto Company, 800 
North Lindbergh Blvd., St. Louis, MO 
63167, proposes to establish a 
temporary exemption from the 
requirement of a tolerance for residues 
of the plant-incorporated protectants 
Bacillus thuringiensis Cry1A.105 
protein and the genetic material 
necessary for its production in corn in 
or on all corn commodities. Because this 
petition is a request for an exemption 
from the requirement of a tolerance 
without numerical limitations, no 
analytical method is required. 


List of Subjects 


Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: May 18, 2006. 

Janet L. Andersen, 
Director, Biopesticides and Pollution 
Prevention Division, Office of Pesticide 
Programs. 

{FR Doc. E6-8041 Filed 5-25-06; 8:45 am] 
BILLING CODE 6560-50-S 


_ ENVIRONMENTAL PROTECTION 


AGENCY 
[EPA-HQ-OPP-2006-0298; FRL-8066-8] 


Experimental Use Permit; Receipt of 
Application 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces receipt 


_ of an application 524—EUP-OT from 


Monsanto Company requesting an 
experimental use permit (EUP) for the 
plant-incorporated protectants Bacillus 
thuringiensis’‘Cry1A.105 protein and the 
genetic material necessary (vector PV- 
ZMIR245) for its production in MON 


89034 corn, Bacillus thuringiensis 


Cry2Ab2 protein and the genetic 
material necessary (vector PV-ZMIR245) 
for its production in MON 89034 corn, 
and Bacillus thuringiensis Cry3Bb1 
protein and the genetic material 
necessary (vector PV-ZMIR339) for its 
production in MON 88017 corn. The 
Agency has determined that the 
application may be of regional and 
national significance. Therefore, in 
accordance with 40 CFR 172.11(a), the 
Agency is soliciting comments on this 
application. 


DATES: Comments must be received on 
or before June 26, 2006. 

ADDRESSES: Submit your Goniuneaite, 
identified by docket identification (ID) 
number by 
one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

¢ Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S—4400, One 
Potomac Yard (South Building); 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305— 
5805. 

Instructions: Direct your comments to 
docket ID number EPA-HQ—OPP-2006- 


' 0298. EPA’s policy is that all comments 


received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations. gov 
website is an “anonymous access”’ 
system, which means EPA will not 
know your identity or contact 


_information unless you provide it in the 


body of your comment. If you send an 


e-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as. part of the 
comment that is placed in the docket 
and made available on the Internet. If 
you submit an electronic comment, EPA 
recommends that you include your 
name and‘other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 


- encryption, and be free of any defects or 
viruses. 


Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available in the electronic 
docket at http://www.regulations.gov, 
or, if only available in hard copy, at the 


OPP Regulatory Public Docket in Rm. S— 


4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA. The hours of operation 
for this Docket Facility are from 8:30 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. The Docket 
telephone number is (703) 305-5805. 
FOR FURTHER INFORMATION CONTACT: 
Mike Mendelsohn, Biopesticides and 
Pollution Prevention Division (7511P), 
Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-8715; e-mail address: 
mendelsohn.mike@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply. to Me? 


This action is directed to the public 
in general. This action may, however, be 
of interest to those persons interested in 
agricultural biotechnology or those who 
are or may be required to conduct 
testing of chemical substances under the 
Federal Food, Drug, and Cosmetic Act 
(FFDCA) or the Federal Insecticide, 
Fungicide, and Rodenticide Act . 
(FIFRA). Since other entities may also 
be interested, the Agency has not 
attempted to describe all the specific 
entities that may be affected by this 
action. If you have any questions 
regarding the applicability of this action 
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to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI). In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procédures set forth in 
40 CFR part 2. 

2. Tips for preparing youg comments. 
When submitting comments, remember 
to: 

-i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. Background 


The 524-EUP-OT application is for 
4,897 acres of MON 89034, 1,727 acres 
of MON 89034 x MON 88017, 1,661 
acres of MON 88017, and 992 non-plant- 
incorporated protectant border acres. 
MON 89034 contains the lepidopteran 
protecting Bacillus thuringiensis 
Cry1A.105 protein and the genetic 
material necessary (vector PV-ZMIR245) 
for its production in MON 89034 corn 


and Bacillus thuringiensis Cry2Ab2 
protein and the genetic material 
necessary (vector PV-ZMIR245) for its 
production in MON 89034 corn. MON 
88017 contains the corn rootworm 
protecting Bacillus thuringiensis 
Cry3Bb1 protein and the genetic 
material necessary (vector PV-ZMIR39) 
for its production in MON 88017 corn. 
Proposed shipment/use dates are July 1, 
2006 through June 30, 2008. Five trial 
protocols will be conducted, including: 


e Breeding and observation nursery. 
e Inbred seed increase production. 


e Line per se hybrid yield and 
herbicide tolerance trials. 


e Insect efficacy trials. 


e Product characterization and 
performance trials. 


e Insect resistance management trials, 
benefit trials, and seed treatment trials. 


States and Commonwealth involved — 
include: Alabama, Arizona, California, 
Colorado, Florida, Georgia, Hawaii, 
Idaho, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maryland, 
Michigan, Minnesota, Mississippi, 
Missouri, Nebraska, North Carolina, 
Ohio, Oregon, Pennsylvania, Puerto 
Rico, South Dakota, Tennessee, Texas, 
Washington, and Wisconsin. : 


Ill. What Action is the Agency Taking? 


Following the review of the Monsanto 
Company application and any 
comments and data received in response 
to this notice, EPA will decide whether 
to issue or deny the EUP request for this 
EUP program, and if issued, the 
conditions under which it is to be 
conducted. Any issuance of an EUP will 
be announced in the Federal Register. 


IV. What is the Agency’s Authority for 
Taking this Action? 


The Agency’s authority for taking this 
action is under FIFRA section 5. 


List of Subjects 


Environmental protection, 
Experimental use permits. 


Dated: May 18, 2006. 
Janet L. Andersen, 


Director, Biopesticides and Pollution 
Prevention Division, Office of Pesticide 
Programs. 

[FR Doc. E6—8042 Filed 5-25-06; 8:45 am] 
BILLING CODE 6560-50-S 


* 


ENVIRONMENTAL PROTECTION 


AGENCY 


[Docket Nos. EPA—R04—SFUND-—2006-0457; 
EPA-RO4—SFUND-2006—0458; FRL-8174-6] 


P & W Electric Superfund Site; 


Yorkville, Gibson County, TN; Notice of 


Settlement 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed settlements. 


SUMMARY: Under section 122(h)(1) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLS), the United States 
Environmental Protection Agency has 
entered into two proposed settlements 
for the reimbursement of past response 
costs concerning the P & W Superfund 
Site located in Yorkville, Gibson 
County, Tennessee. 


DATES: The Agency will consider public 
comments on the settlements until June 


- 26, 2006. The Agency will consider all 


comments received and may modify or 
withdraw its consent to the settlements 
if comments received disclose facts or 
considerations which indicate that the 
settlements are inappropriate, improper, 
or inadequate. 


ADDRESSES: Copies of the settlements 
are available from Ms. Paula V. 
Batchelor. Submit your comments, 
identified by Docket ID No. EPA—RO4— 
SFUND-2006-—0457 and ID No. EPA- 
RO4—SFUND-2006—0458 or Site name P 
& W Electric Superfund Site by one of 
the following methods: 

e http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

e E-mail: Batchelor.Paula@epa.gov. 

e Fax: 404/562—8842/Attn Paula V. 
Batchelor. 

Mail: Ms. Paula V. Batchelor, U.S. 
EPA Region 4, WMD-SEIMB, 61 Forsyth 
Street, SW., Atlanta, Georgia 30303. In 
addition, please mail a copy of your . 
comments on the information collection 
provisions to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget (OMB), Attn: 
Desk Officer for EPA, 725 17th St. NW., 
Washington, DC 20503. 

Instructions: Direct your comments to 
Docket ID No. EPA-R04—SFUND-—2006-— 
0457 and EPA-R04—SFUND-2006— 
0458. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
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whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise - 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an “anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov your e-mail 
address will be automatically captured 
and included as part of the comment 
that.is placed in the public docket and 


~ made available on the Internet. If you 


submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to.consider your comment. 


Electronic files should avoid the use of — 


special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 


Docket: All documents in the docket . 


are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the U.S. EPA Region 4 office located at 
61 Forsyth Street, SW., Atlanta, Georgia 
30303. Regional office is open from 7 
a.m. until 6:30 p.m. Monday through 
Friday, excluding legal holidays. 
Written comments may be submitted 
to Ms. Batchelor within 30 calendar 
days of the date of this publication. 


FOR FURTHER INFORMATION CONTACT: 

Paula V. Batchelor at 404/562-8887. 
Dated: May 10, 2006. 

Greg Armstrong, 

Acting Chief, Superfund Enforcement & 


Information Management Branch, Waste 
Management Division. 


[FR Doc. E6-8143 Filed 5-25-06; 8:45 ee 
BILLING CODE 6560-50—-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8174-7] 


Final Reissuance of General NPDES 
Permit (GP) for Offshore Oil and Gas 
Exploration Facilities on the Outer 
Continental Shelf and Contiguous 
State Waters (NPDES Permit Number 
AKG-—28-0000) 


AGENCY: Environmental Protection 
Agency. 

ACTION: Final Notice of reissuance of the 
general NPDES permit. 


SUMMARY: On April 5, 2004, EPA 
proposed to reissue the general permit 
(GP) for offshore oil and gas exploration 
facilities on the Outer Continental Shelf 
(OCS) areas designated as the Beaufort 
and Chukchi Seas and contiguous State 
waters, pursuant to the provisions of the 
Clean Water Act (CWA) 33 U.S.C. 1251 
et seq. There was a 45 day comment 
period during which written comments 
on the draft permit were submitted to 
EPA. On June 24, 2005, EPA extended 
the area of coverage to include the Hope 
Basin and Norton Sound Planning Areas 
including contiguous State waters that 
are within the Minerals Management 
Services current 5-year oil and gas 
leasing program and proposed to reissue 
the GP. There was an additional 30 day 
comment period. During the two 
comment periods, EPA received six 
comment letters on the GP. A Response 
to Comments was prepared by EPA 
along with the final GP. 

DATES: The general permit will be 
effective June 26, 2006. 

ADDRESSES: Copies of the GP and 
Response to Comments are available 
upon request. Written requests may be 
submitted to EPA, Region 10, 1200 Sixth 
Avenue OWW-130, Seattle, WA 98101. 
Electronic requests may be mailed to: 


_ washington.audrey@epa.gov or 
vidanage.sonia@epa.gov. 


FOR FURTHER INFORMATION CONTACT: The 
GP, Fact Sheet and Response to 
Comments may be found on the Region 
10 Web site at http://www.epa.gov/ 
r10earth/waterpermits.htm under the 
General Permits section. Requests by 
phone may be made to Audrey 
Washington at (206) 553-0523 or to 
Sonia Vidanage at (206) 553-1019. 


SUPPLEMENTARY INFORMATION: 


Executive Order 12866: The Office of 
Management and Budget exempted this 
action from the review requirements of 
Executive Order 12866 pursuant to 
section 6 of that order. 

The State of Alaska, Department of 
Environmental Conservation (ADEC), ° 
has certified that the subject dischargers 


comply with the applicable provisions 
of section 208(e), 301, 302, 306 and 307 
of the Clean Water Act, and that the 
general permit is in compliance with the 
Standards of the Alaska Coastal 
Management Program. 

Regulatory Flexibility Act (RFA): 
Under the RFA, 5 U.S.C. 601 et seq., a 
Federal agency must prepare an initial 
regulatory flexibility analysis ‘for any 
proposed rule” for which the agency “‘is 
required by section 553 of the 
Administrative Procedure Act (APA), or 
any other law, to publish general notice 
of proposed rule making. The RFA 
exempts from this requirement any rule 
that the issuing agency certifies “will 
not, if promulgated, have a significant 
economic impact of a substantial 
number of small entities.” EPA has 
concluded that NPDES general permits 
are permits, not rulemakings, under the 
APA and thus not subject to APA 
rulemaking requirements or RFA. 

‘Dated: May 16, 2006. 

Michael F. Gearheard, 


Director, Office of Water & Watersheds, 
Region 10. 


[FR Doc. E6-8184 Filed 5-25-06; 8:45 am] 
BILLING CODE 6560-50-P 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Information Collection 
Activities: Proposed Collection | 
Renewals; Comment Request 


AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 


ACTION: Notice and request for comment. 


SUMMARY: The FDIC, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the 
general public and other federal 
agencies to take this opportunity to 
comment on continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995 

(44 U.S.C. chapter 35). Currently, the 
FDIC is soliciting comments concerning 
the following continuing collections of 
information titled: 

1. Application Pursuant to Section 19 
of the Federal Deposit Insurance Act 
(3064-0018); 

2. Home Mortgage Disclosure Act 
(HMDA) (3064-0046); 

3. Public Disclosure by Banks (3064— 
0090); 

4. Notice Required of Government 
Securities Dealers or Brokers (Insured 
State Nonmember Banks) (3064-0093); 

5. Procedures for Monitoring Bank 


Protection Act Compliance (3064-0095); 


6. Activities and Investments of 
Insured State Banks (3064-0111); 
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7. Foreign Banks (3064—0114); 

8. Certification of Eligibility Under 
the Affordable Housing Program (3064— 
0116); 

9. Notice Regarding Unauthorized 
Access to Customer Information (3064— 
0145); 

10. Mutual-to-Stock Conversions of 
State Savings Banks (3064-0117); 

11. Privacy of Consumer Financial 
Information (3064-0136); and 

12. Applicant Background 
Questionnaire (3064—0138). 

DATES: Comments must be submitted on 
or before July 25, 2006. 


ADDRESSES: Interested parties are 
invited to submit written comments by 
any of the following methods. All 
comments should refer to the name and 
number of the collection: : 

e http://www.FDIC.gov/regulations/ 
laws/federalnotices/propose.html. 

e E-mail: comments@fdic.gov. 
Include the name and number of the 
collection in the subject line of the 
message. 

e Mail: Gary A. Kuiper 
(202.898.3877), Counsel, Federal 
Deposit Insurance Corporation, 550 17th 
Street, NW., Washington, DC 20429. 

e Hand Delivery: Comments may be 
hand-delivered to the guard station at 
the rear of the 550 17th Street Building 
(located on F Street), on business days 
between 7 a.m. and 5 p.m. 

A copy of the comments may also be 
submitted to the OMB Desk Officer for 
the FDIC, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: Gary 
A. Kuiper, at the address identified 
above, for collections numbered 1-9; 
Steve Hanft, at the address identified 
above, for collections numbered 10-12. 
SUPPLEMENTARY INFORMATION: 

Proposal to renew the following 
currently approved collections of 
information: 

1. Title: Application Pursuant to 
Section 19 of the Federal Deposit 
Insurance Act. 

OMB Number: 3064-0018. 

Form Number: FDIC 6710/07. 

Frequency of Response: On occasion. 

Affected Public: Insured depository 
institutions. 

Estimated Number of Respondents: 
14, 

Estimated Time per Response: 16 
hours. 

Total Annual Burden: 224 hours. 

General Description of Collection: 
Section 19 of the Federal Deposit 
Insurance Act (12 U.S.C. Section 1829) 
requires the FDIC’s consent prior to any 


participation in the affairs of an insured 
depository institution by a person who 
has been convicted of crimes involving 


dishonesty. or breach of trust. To obtain 


that consent, an insured depository 
institution must submit an application 
to the FDIC for approval on Form FDIC 
6710/07. 


2. Title: Home Mortgage Disclosure 
Act (HMDA). 

OMB Number: 3064-0046. 

Form Number: None. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks. 

Estimated Number of Responses: 
1,890,384. 

Estimated Time per Response: 5 
minutes. 

Total Annual Burden: 157,532 hours. 

General Description of Collection: To 
permit the FDIC to detect discrimination 
in residential mortgage lending, certain 
insured state nonmember banks are 
required by FDIC regulation 12 CFR part 
338 to maintain various data on home 
loan applicants. 


3. Title: Public Disclosure by Banks. 

OMB Number: 3064-0090. 

Form Number: None. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks. 

Estimated Number of Respondents: 
5,500. 

Estimated Time per Response: 0.5 
hours. 

Total Annual Burden: 2,750 hours. 

General Description of Collection: 12 
CFR part 350 requires a bank to notify . 
the general public, and in some 
instances shareholders, that financial 
disclosure statements are available on 
request. Required disclosures consist of 
financial reports for the current and 
preceding year, which can be 
photocopied directly from the year-end 
call reports. Also, on a case-by-case 
basis, the FDIC may require that 
descriptions of enforcement actions be 
included in disclosure statements. The 
regulation allows, but does not require, 
the inclusion of management 
discussions and analysis. 


4. Title: Notices Required of 
Government Securities Dealers or 
Brokers (Insured State Nonmember 
Banks). 

OMB Number: 3064-0093. 

Form Number: G-FIN; G-FINW; G- 
FIN4; & G-FIN5. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks acting as government 
securities brokers and dealers. , 

Estimated Number of Respondents: 
180. 

Estimated Time per Response: 1 hour. 


Total Annual Burden: 180 hours. 

General Description of Collection: The 
Government Securities Act of 1986 
requires all financial institutions acting 
as government securities brokers and 
dealers to notify their federal regulatory 
agencies of their broker-dealer activities, 
unless exempted from the notice 
requirement by Treasury Department 
regulation. 


5. Title: Procedures for Monitoring 
Bank Protection Act Compliance. 

OMB Number: 3064-0095. 

Form Number: None. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks. 

Estimated Number of Respondents: 
5,250. 

Estimated Time per Response: 0.5 
hours. 

Total Annual Burden: 2,625 hours. 

General Description of Collection: The 
Bank Protection Act of 1968 (12 U.S.C. 
1881-1884) requires each Federal 
supervisory agency to promulgate rules 
establishing minimum standards for 
security devices and procedures to 
discourage financial crime and to assist 
in the identification of persons who 
commit such crimes. To avoid the 
necessity of constantly updating a 
technology-based regulation, the FDIC 
takes a flexible approach to 
implementing this statute. It requires 
each insured nonmember bank to 
designate a security officer who will 
administer a written security program: 
The security program shall: (1) Establish 
procedures for opening and-closing for . 
business and for safekeeping valuables; 
(2) establish procedures that will assist 
in identifying persons committing 
crimes against the bank; (3) provide for 


'- initial and periodic training of 


employees in their responsibilities 
under the security program; and (4) — 
provide for selecting, testing, operating 
and maintaining security devices as’ 
prescribed in the regulation. In addition, 
the FDIC requires the security officer to 
report at least annually to the bank’s 
board of directors on the effectiveness of 
the security program 

6. Title: Activities and Investments of 
Insured State Banks. 

OMB Number: 3064-0111. 

Form Number: None. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks. 

Estimated Number of Respondents: 
20. 

Estimated Time per Response: 8 
hours. 

Total Annual Burden: 168 hours. 

’ General Description of Collection: 

With certain exceptions, section 24 of 
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_ the FDI Act (12 U.S.C. 1831a) limits the 


direct equity investments of state 
chartered banks to equity investments 
that are permissible for national banks. 
In addition, the statute prohibits an 
insured state bank from directly 
engaging as principal in any activity 
that is not permissible for a national 
bank or indirectly through a subsidiary 
in an activity that is not permissible for 
a subsidiary of a national bank unless 
the bank meets it minimum capital 
requirements and the FDIC determines 
that the activity does not pose a 
significant risk to the deposit insurance 
fund. The FDIC can make such a 
determination for exception by 
regulation or by an order. 12 CFR part 
362 is the FDIC’s implementing 
regulation for Section 24. It details the 
activities that insured state banks or 
their subsidiaries may engage in, under 
certain criteria and conditions, and 
identifies the information that banks 
must furnish to the FDIC in order to 
obtain the FDIC’s approval or 
nonobjection. 


7. Title: Foreign Banks. 

OMB Number: 3064-0114. 

Form Number: None. 

Frequency of Response: On occasion. 

Number of Responses per 
Respondent: Varies with circumstances. 

Affected Public: Certain U.S. branches 
of foreign banks. 

Estimated Number of Respondents: 
12. 

Estimated Time per Response: Ranges 
from ' hour to 10 hours. 

Total Annual Burden: 1,572 hours. 

General Description of Collection: The 
collection of information consists of (a) 
applications to operate as a noninsured 
state-licensed branch of a foreign bank; 
(b) applications from an insured state 
licensed branch of a foreign bank to 
conduct activities which are not 
permissible for a federally-licensed 
branch; (c) internal recordkeeping by 
insured branches of foreign banks; and 
(d) reporting requirements relating to an 
insured branch(s pledge of assets to the 
FDIC. - 

8. Title: Certification of Eligibility 
Under the Affordable Housing Program. 

OMB Number: 3064-0116. 

Form Number: None. 

Frequency of Response: On occasion. 

Affected Public: Individuals wishing 
to purchase affordable housing 
properties from the FDIC. 

Estimated Number of Respondents: 
12: 
Estimated Time per Response: 1 hour. 
Total Annual Burden: 12 hours. 
General Description of Collection: 
This collection of information certifies 
income eligibility under the affordable 


housing program. The certification 
assists the FDIC in determining an 
individual(s eligibility for purchasing 
affordable housing properties from the 
FDIC. 


9. Title: Notice Regarding 
Unauthorized Access to Customer 
Information. 

OMB Number: 3064-0145. 

Form Number: None. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks. 

Number of Respondents: 5,500. 

Estimated Time per Response: 

Developing notices: 20 hrs. x 5,500 = 

110,000 hours. 
Notifying customers: 24 hrs. x 110 = 
2,640 hours. 

Total Estimated Annual Burden: 
112,640 hours. 

General Description of Collection: 
This collection reflects the FDIC’s 
expectations regarding a response 
program that financial institutions 
should develop to address unauthorized 
access to or use of customer information 
that could result in substantial harm or 
inconvenience to a customer. The 
information collections require financial 
institutions to: (1) Develop notices to 
customers; and (2) in certain 
circumstances, determine which 
customers should receive the notices 
and send the notices to customers. 

10. Title: Mutual-to-Stock 
Conversions of State Savings Banks. 

OMB Number: 3064-0117. 

Form Number: None. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
chartered savings banks that are not 
members of the Federal Reserve System 
proposing to convert from mutual to 
stock form of ownership. 

Estimated Number of Respondents: 
10. 

Estimated Time per Response: 50 
hours. 

Total Annual Burden: 500 hours. 

General Description of Collection: 12 
CFR 303.161 and 333.4 require state 
savings banks that are not members of 
the Federal Reserve System to file with 
the FDIC a notice of intent to convert to 
stock form and provide copies of 
documents filed with State and Federal 
banking and or securities regulators in 
connection with the proposed 
conversion. 


11, Title: Privacy of Consumer 
Financial Information. 

OMB Number: 3064-0136. 

Form Number: None. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks. 

Estimated annual number of 
institution respondents: Initial notice, 


208; annual notice and change in terms, 
5,138; opt-out notice, 873. 

Estimated average time per response 
per institution: Initial notice, 80 hours; 
annual notice and change in terms, 8 
hours; opt-out notice, 8 hours. 

Subtotal, annual] burden hours for 
institutions: 64,728 hours. 

General Description of Collection: The 
elements of this information collection 
are required under section 504 of the 
Gramm-Leach-Bliley Act, Public Law 
106-102. The collection mandates 
notice requirements and restrictions on 
a financial institution’s ability to 
disclose nonpublic personal information 
about consumers to nonaffiliated third 
parties. 


12. Title: Applicant Background 
Questionnaire. 

OMB Number: 3064-0138. 

Form Number: FDIC 2100/14. 

Frequency of Response: On occasion. 

Affected Public: FDIC job applicants 
who are not current FDIC employees. 

Estimated Number of Respondents: 
10,000. 

Estimated Time per Response: 3 
minutes. 

Total Annual Burden: 500 hours. 

General! Description of Collection: The 
FDIC Applicant Background 
Questionnaire is completed voluntarily 
by FDIC job applicants who are not 
current FDIC employees. Responses to 
questions on the survey provide 
information on gender, age, disability, 
race/national origin, and to the 
applicant’s source of vacancy 
announcement information. Data is used 
by the Office of Diversity and Economic 
Opportunity and the Personnel Services 
Branch to evaluate the effectiveness of 
various recruitment methods used by 
the FDIC to ensure that the agency 
meets workforce diversity objectives. 


Request for Comment 


Comments are invited on: (a) Whether 
these collections of information are 
necessary for the proper performance of 
the FDIC’s functions, including whether 
the information has practical utility; (b) 
the accuracy of the estimates of the 
burden of the information collections, 
including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 


- collected; and (d) ways to minimize the 


burden of the information collections on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 

At the end of the comment period, the 
comments and recommendations 
received will be analyzed to determine 
the extent to which the collections 
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should be modified prior to submission 
to OMB for review and approval. 
Comments submitted in response to this 
notice also will be summarized or 
included in the FDIC’s requests to OMB 
for renewal of these collections. All 
comments will become a matter of 
public record. 

Dated at Washington, DC, this 23rd day of 
May, 2006. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Executive Secretary. 
[FR Doc. E6-8182 Filed 5-25-06; 8:45 am] 
BILLING CODE 6714-01-P 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Acquisition of Shares of Bank or Bank 
Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the office of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than June 9, 
2006. 

A. Federal Reserve Bank of New 
York (Anne McEwen, Financial 
Specialist) 33 Liberty Street, New York, 
New York 10045-0001: 

1. Mario and Dawn Martinez, both of’ 
Sundown, New York; to acquire voting 
shares of Catskill Hudson Bancorp, Inc., 
Rock Hill, New York, and thereby 
indirectly acquire voting shares of 
Community Bank of Sullivan County, 
Rock Hill, New York. 

Board of Governors of the Federal Reserve 
System, May 22, 2006. 

Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. E6-8083 Filed 5-25-06; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 


pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 


The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
Web site at http://www. ffiec.gov/nic/. 


Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than June 19, 2006. 


A. Federal Reserve Bank of Cleveland 
(Cindy West, Manager) 1455 East Sixth 
Street, Cleveland, Ohio 44101-2566: 


1. Sir Barton Bancorp, Inc., Lexington, 
Kentucky; to become a bank holding 
company by acquiring 100 percent of 
the voting shares of First National Bank 
of Lexington, Lexington, Kentucky. 


B. Federal Reserve Bank of 
Minneapolis (Jacqueline G. King, 
Community Affairs Officer) 90 
Hennepin Avenue, Minneapolis, 
Minnesota 55480-0291: 


1. Minnesota Bancshares, Inc., 
Minneapolis, Minnesota; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Heron 
Lake State Bank, Heron Lake, 
Minnesota. 


In connection with this application, 
Applicant also has applied to acquire 
Heron Lake Agency, Inc., Heron Lake, 
Minnesota, and thereby engage in the 
sale of insurance in a town with a 
population not exceeding 5,000, 
pursuant to section 225.28(b)(11)(iii)(A) 
of Regulation Y. 


Board of Governors of the Federal Reserve 
System, May 22, 2006. 


Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. E6—8084 Filed 5—25—-06; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Notice of Proposals to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking 
Activities 


The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y (12 
CFR part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation Y 
(12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States. 

Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. Additional information on all 
bank holding companies may be 
obtained from the National Information 
Center Web site at http://www. ffiec.gov/ 
nic/. 

Unless otherwise noted, comments - 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than June 9, 2006. 

A. Federal Reserve Bank of New 
York (Anne McEwen, Financial 
Specialist) 33 Liberty Street, New York, 


_ New York 10045-0001: 


1. Allied Irish Banks, P.L.C., Dublin, 
Ireland; to engage de novo through its 
subsidiary Goodbody Securities, Inc., 
New York, New York, in securities 
brokerage and private placement 
services, pursuant to sections 
225.28(b)(7)(i) and (b)(7)(iii) of 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, May 22, 2006. 

Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. E6—8082 Filed 5-25-06; 8:45 am] 
BILLING CODE 6210-01-S 
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FEDERAL RESERVE SYSTEM 


Notice of Proposals to Engage in 
Permissible Nonhanking Activities or 
to Acquire Companies that are. 
Engaged in Permissible Nonbanking 
Activities 


The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation Y 
(12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States. 


Each notice is available for inspection 
at the Féderal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. Additional information on all 
bank holding companies may be 
obtained from the National Information 
Center website at www.ffiec.gov/nic/. 


Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than June 23, 2006. 


A. Federal Reserve Bank of New 
York (Anne McEwen, Financial 
Specialist) 33 Liberty Street, New York, 
New York 10045-0001: 


1. Emigrant Bancorp, Inc., and New 
York Private Bank & Trust Corporation 
, both of New York, New York; to engage 
de novo through their subsidiary, New 
York Private Bank & Trust, FSB, 
Wilmington, Delaware, in operating a 
savings association, pursuant to section 
225.28(b)(4){ii) of Regulation Y. 

Board of Governors of the Federal Reserve 
System, May 23, 2006. 

Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. E6-8137 Filed 5-25-06; 8:45 am] 
BILLING CODE 6210-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS-—372(S), CMS- 
2746, CMS-—10190, CMS—10183, CMS-—2744, 
CMS-10194, and CMS—10184] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated i 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 


- burden. 


1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Annual Report 
on Home and Community-Based 
Services Waivers and Supporting 
Regulations in 42 CFR 440.180 and 
441.300-310; Use: States with an 
approved waiver under section 1915(c) 
of the Act are required to submit a 
report annually in order for CMS to: (1) 
Verify that State assurances regarding 
waiver cost-neutrality are met; and (2) 
determine the waiver’s impact on the 
type, amount, and cost of services 
provided under the State Plan and 
health and welfare of recipients. Form 
Number: CMS-—372(S) (OMB#: 0938— 
0272); Frequency: Annually; Affected 
Public: State, Local or Tribal 
Government; Number of Respondents: 
50; Total Annual Responses: 287; Total 
Annual Hours: 21,525. 

2. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: End Stage Renal 
Disease Death Notification Public Law 
95-292; 42 CFR 405.2133, 45 CFR 5—5b; 
20 CFR parts 401 and 422E; Use: The 
ESRD Death Notification (CMS—2746) is 


completed by all Medicare-approved 
ESRD facilities upon the death-of an 
ESRD patient. Its primary purpose is to 
collect fact of death and cause of death 
of ESRD patients. Certain other 
identifying information (e.g., name, 
Medicare claim number, and date of 
birth) is required for matching purposes. 
Federal regulations require that the 
ESRD Networks examine the mortality 
rates of every Medicare-approved - 
facility within its area of responsibility. 
The Death Form provides the necessary 
data to assist the ESRD Networks in 
making decisions that result in 
improved patient care and in cost- 
effective distribution of ESRD resources. 
The data is used by the ESRD Networks 
to verify facility deaths and to monitor 
facility performance. Form Number: 
CMS-2746 (OMB#: 0938-0448); 
Frequency: On occasion, weekly; 
Affected Public: Business or other for- 
profit, Not-for-profit institutions, 
Federal government; Number of 
Respondents: 4,719; Total Annual 
Responses: 75,504; Total Annual Hours: 
37,752. 

3. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: State Plan 
Preprints to Implement Sections of the 
Deficit Reduction Act (DRA) of 2006; 
Use: This information collection is 
requested in order that States can 
submit State Plan preprints to CMS for 
review and approval to implement the 
Medicaid program. The DRA provides 
States with the flexibility to request 
through the use of State Plan preprints 
changes in benefit packages, cost 
sharing, non-emergency medical 
transportation services, etc. CMS will 
send State Medicaid Director letters and 
State Plan preprints to States in an effort 
to request these changes, if they so 
choose, and to make the process as 
simple as possible.; Form Number: 
CMS-10190 (OMB#: 0938-0993); 
Frequency: Other: One-time; Affected 
Public: State, Local or Tribal : 
Government; Number of Respondents: 
56; Total Annual Responses: 56; Total 
Annual Hours: 56. 

4. Type of Information Collection 
Request: New Collection; Title of 
Information Collection: National 
Evaluation of the Demonstration to 
Improve the Direct Service Community 
Workforce; Use: The purpose of this 
research is to perform a national 
evaluation of the impact of ten 
demonstration grants awarded by CMS. 
These demonstration grants support 
various interventions to improve the 
recruitment and retention of direct 
service workers. The data will permit 
the national evaluation to compare and 
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contrast the processes and outcomes of 
the ten demonstration projects. The 
evaluation will provide an 
understanding of which types of 
interventions are most likely to be 
effective under a range of 
circumstances. The data collections 
consist of six components. From 
participating sites this will include: 200 
agencies, 4,000 direct service workers, 
and 4,000 consumers. From control sites 
this will include 50 agencies, 1,333 
direct service workers, and 1,333 
consumers. All data will be collected 
using mail surveys; Form Number: 
CMS-10183 (OMB#: 0938—NEW); 
Frequency: Other: One-time; Affected 
Public: Individuals or Households, 
Business or other for-profit, and Not-for- 
profit institutions; Number of © 
Respondents: 10,916; Total Annual 
Responses: 10,916; Total Annual Hours: 
10,916. 

5. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: End Stage Renal 
Disease Medical Information ESRD 
Facility Survey; Use: The ESRD Facility 
Survey is completed by all Medicare- 
approved ESRD facilities once a year. 
The survey was designed to collect 
information concerning treatment 
trends, utilization of services and 
patterns of practice in treating ESRD 
patients. The aggregate patient 
information is collected from each 
Medicare-approved provider of dialysis 
and kidney transplant services. The 
information is used to assess and 
evaluate the local, regional and national 
levels of medical and social impact of 
ESRD care and are used extensively by 
researchers and suppliers of services for 
trend analysis. The information is 
available on the CMS Dialysis Facility 
Compare website and will enable 
patients to make informed decisions 
about their care by comparing dialysis 
facilities in their area. The ESRD 
Facility Survey Public Use File is also 
posted at: http://www.cms.hhs.gov/ 
ESRDGenerallnformation/ 
02_Data.asp#TopOfPage ; Form 
Number: CMS-2744 (OMB#: 0938— 
0447); Frequency: Reporting—Annually; 
Affected Public: Business or other for- 
profit, Not-for-profit institutions; 
Number of Respondents: 4,800; Total 
Annual Responses: 4,800; Total Annual 
Hours: 38,400. 

6. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Mail Survey of 
Medicare Advantage Special Needs 
Plans (SNPs)/Focus Groups with 
Enrollees of Medicare Advantage SNPs; 
Use: CMS is conducting an evaluation of 
Medicare Advantage Special Needs 


Plans (SNPs), which includes 
developing profiles of all SNPs that 
describe the structure and operation of. 
these plans. A one-time short mail 
questionnaire will gather information 
about SNPs that is not available from 
other sources, such as reason for 
becoming a SNP, and information on 
care coordination. One-time 90-minute 
focus groups conducted during site 
visits to 15 SNPs will provide 
information on beneficiary experiences 
in SNPs, including decision to enroll 
and use of special services.; Form 
Number: CMS-—10194 (OMB#: 0938— 
NEW); Frequency: Reporting—One-time; 
Affected Public: Business or other for- 
profit, Not-for-profit institutions; 
Number of Respondents: 350; Total 
Annual Responses: 350; Total Annual 
Hours: 395. 

7. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Payment Error 
Rate Measurement of Eligibility in 
Medicaid and the State Children’s 
Health Insurance Program (SCHIP); Use: 
The Improper Payments Information Act 
(IPIA) of 2002 requires CMS to produce 
national error rates for Medicaid and the 
State Children’s Health Insurance 
Program (SCHIP). To comply with the 
IPIA, CMS will use a national 
contracting strategy to produce error 
rates for Medicaid and SCHIP fee-for- © 
service and managed care improper 
payments. The Federal contractor will 
review states on a rotational basis so 
that each state will be measured for 
improper payments, in each program, 
once and only once every three years. 

As outlined in the October 5, 2005, 
interim final rule (70 FR 58260), CMS 
convened an eligibility workgroup 
comprised of the Department of Health 
and Human Services, the Office of 
Management and Budget (OMB) and 
representatives from two states. The 
Office of Inspector General (OIG) 
participated in an advisory capacity. 
The workgroup was charged to make 
recommendations for measuring 
Medicaid and SCHIP improper 
payments based on eligibility errors 
within the confines of current statute, 
with minimal impact on states’ 
resources and considering public 
comments on the August 27, 2004, 
proposed rule and the October 5, 2005, 
interim final rule. Based on the 
eligibility workgroup’s 
recommendations and public 
comments, we developed an eligibility 
review methodology that we expect will 
provide consistency in the reviews of 
active (i.e., beneficiaries receiving 
Medicaid or SCHIP) and negative cases 
(i.e., beneficiaries whose benefits were 
denied or terminated) as well as achieve 


the confidence and precision 
requirements at the national level 
required by the IPIA.; Form Number: 
CMS-10184 (OMB#: 0938—NEW); 
Frequency: Reporting—On occasion and 
Monthly; Affected Public: Business or 
other for-profit, Not-for-profit 
institutions; Number of Respondents: 
34; Total Annual Responses: 715; Total 
Annual Hours: 448,120. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or E- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 

To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received at the address below, no 
later than 5 p.m. on July 25, 2006. 

CMS, Office of Strategic Operations 
and Regulatory Affairs, Division of 
Regulations Development—A, 
Attention: Melissa Musotto, Room C4— 
26-05, 7500 Security Boulevard, 


Baltimore, Maryland 21244-1850. 


Dated: May 18, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. E6—7933 Filed 5—25—06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Public Awareness on Embryo 
Adoption and/or Donation 


AGENCY: Office of Public Health and 
Science, Office of the Secretary, DHHS. 
ACTION: Notice. 


Announcement Type: This is the 
initial announcement of a competitive 
funding opportunity for cooperative 
agreement projects. 

Funding Opportunity Number: 
OPHS-~—2006-EA. 

CFDA Number: 93.007. 

DATES: Applications are due no later 
than June 26, 2006. A Letter of Intent 
(LOD is requested on or before June 12, 
2006. 

SUMMARY: The Office of Public Health 
and Science (OPHS) announces the 
availability of Fiscal Year (FY) 2006 
funds to support a total of three to four 
new cooperative agreement grant 
projects, with the goal of increasing 
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public awareness of embryo donation 
and/or adoption. Approximately 
$1,000,000 in funding is available on a 
competitive basis for cooperative 
agreements each in the range of 
$250,000 to $350,000 per year. Projects 
will be funded in annual increments 
(budget periods) and for a project period 
of two years. Funding for all budget 
periods beyond the first year of the 
cooperative agreement is contingent 
upon the availability of funds, 
satisfactory progress of the project, and 
adequate stewardship of Federal funds. 
The OPHS intends to fund at least one 
project in each of three distinct 
categories (professional meeting(s); 
training for professionals to equip them 
with the skills necessary to provide 
information and education; and an 
evidence-based assessment of the - 
emerging field of embryo donation and/ 
or adoption) with the goal of increasing 
public awareness regarding embryo 
donation and/or adoption. Entities may 
apply for more than one category; 
however, a separate application is 
required for each category identified in 
this announcement. Applicants must 
demonstrate experience with embryo 
donation and/or adoption programs that 
conform with professionally recognized 
standards governing embryo donation 
and/or adoption and other applicable 
Federal or State requirements. For the 
purposes of this announcement, embryo 
donation and/or adoption is defined as 
the donation of frozen embryo(s) from 
one party to a recipient who wishes to 
bear and raise a child or children. 

I. Funding Opportunity Description — 

The Office of Public Health and 
Science (OPHS) of the Department of 
Health and Human Services (DHHS) 
announces the availability of funds for 
FY 2006 and requests applications for 
cooperative agreement projects that will 
contribute to increasing public : 
awareness of embryo donation and/or 
adoption. 

The OPHS is under the direction of 
the Assistant Secretary for Health 
(ASH), who serves as the Senior Advisor 
on public health and science issues to 
the Secretary of the Department of 
Health and Human Services (DHHS). 
The Office serves as the focal point for 
leadership and coordination across the 
Department in public health and 
science; provides direction to program 
offices within OPHS; and provides 
advice and counsel on public health and 
science issues to the Secretary. 

The increasing success of assisted 
reproductive technologies (ART) has 
resulted in a situation in which an 
infertile couple typically creates several 
embryos through in-vitro fertilization 


(IVF). During IVF treatments, couples 
may produce many embryos in an 
attempt to conceive with several being 
cryopreserved (frozen) for future use. If 
a couple conceives without using all of 
the stored embryos, they may choose to 
have the remaining unused embryos 
donated for donation and adoption 
allowing other infertile couples the 
experience of pregnancy and birth. 
Embryo donation and/or adoption is a 
relatively new process in which 
individuals who have extra frozen 
embryos agree to release the embryos for 
transfer to the uterus of another woman, 
either known or anonymous to the 
donor(s) for the purpose of the 
recipient(s) attempting to bear a child 
and be that child’s parent. 


Legislative History 


Public Law 109-149, the Departments 
of Labor, Health and Human Services, 
and Education, and Related Agencies 
Appropriations Act, 2006, which 
includes appropriations for DHHS, © 
authorizes the Secretary to conduct a 
public awareness campaign to educate 
Americans about the existence of frozen 
embryos available for donation and/or 
adoption. 

The FY 2006 Senate Committee on 
Appropriations Report (S. Rep. 109- 
103) contains the following statement: 


The Committee continues to believe that 
increasing public awareness of embryo 
donation and adoption remains an important 
goal. The Committee has provided 
$2,000,000 for the Department’s embryo 
adoption awareness campaign, which is 
$1,008,000 more than the comparable fiscal 
year 2005 funding level and the 
administration request. 


The FY 2006 House Committee on 
Appropriations Report (H. Rep. 109— 
143) contains the following statement: 


The Committee provides $992,000 for the 
embryo adoption awareness campaign, which 
is the same as the Administration request and 
the comparable fiscal year 2005 level. These 
funds will be used for a competitive grant 
program to continue embryo adoption public 
awareness activities. 


The Conference Report (H.R. Conf. 
Rep. 109-337) accompanying the FY 
2006 Appropriations for the 
Departments of Labor, Health and 
Human Services and Education and 
Related Agencies bill did not include a 
statement addressing embryo adoption 
and/or donation awareness activities; 
however, the budget table 
accompanying the conference report 
allocated $2 million. 


Review of Grant Materials 
Grantees shall submit all materials 


‘proposed for use in the funded project 


(including, but not limited to, Web sites, 


videos, training materials, brochures, 
fact sheets, press releases, agendas, 
curricula, reports, journal articles, 
promotional pieces, advertisements, 
PSA’s, articles, mailings) to the OPHS 
Project Officer for review and approval 
prior to use in the funded program. The 
review shall ensure that materials are 
consistent with the requirements of this 
announcement and other applicable 
grant requirements. 


Grant Attribution 


The OPHS is interested in making 
available to the public the results and 
accomplishments of activities that it 
funds. Therefore, grantees will be © 
required to place an acknowledgment of 
OPHS grant support and a disclaimer, as 
appropriate, on any publication written | 
or published with such support and, if 
feasible, on any publication reporting 
the results of or describing a grant- 
supported activity. 


Il. Award Information 


Funding Instrument Type: 
Cooperative Agreement. 

Anticipated Total Funding: 
$1,000,000. 

Anticipated Number of Awards: A 
total of 3-4. OPHS anticipates funding 
one or two projects in each category. 

Expected Amounts of Individual 
Awards: $250,000—350,000. 

Floor of Award Range: None. 

Ceiling of Award Range: $350,000 for 
the first 12 month budget period. OPHS 
will not accept and review applications 
with budgets greater than the ceiling of 
the award range. 

Project Periods for Awards: 24 
months. The projects will be awarded 
for a project period of 24 months. The 
initial grant award will be for a 12- 
month budget period. The award of 
continuation funding beyond each 12- 
month budget period will be subject to 
the availability of funds, satisfactory 
progress on the part of the grantee, and 
a determination that continued funding © 
would be in the best interest of the 
government. 

Applications are encouraged from 
organizations which are currently 
operating programs that have the 
capability of expanding and enhancing 
public awareness of embryo donation 
and/or adoption, and that have the 
capability to conduct a rigorous 
evaluation of the funded project. 

A cooperative agreement is a grant 
award instrument establishing an 
“assistance”’ relationship between 
OPHS and a recipient, in which 
substantial programmatic involvement 
with the recipient is anticipated during . 
the performance of the activity. The 
recipient will have lead responsibilities. 
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in all aspects of the project, including 
any modifications to the project, 
conduct of the project, and preparation 
of any publications. The OPHS project 
officer will collaborate with the 
recipients, as appropriate, and provide 
consultation, assistance, and support in 
planning, implementing, and evaluating 
all aspetts of the proposed project plan.. 
OPHS will have substantial 
programmatic involvement during 
conduct of the project, through 
‘technical assistance, advice and 
coordination. Substantial involvement 
as a partner would include, for example, 
assisting in planning an agenda, 
selecting speakers, organizing a 
symposium, determining the content of 
a training curricula and related 
educational materials, determining the 
topics or data to reviewed as part of an 
assessment, and determining the 
acceptability of articles or reports. 
OPHS will provide assistance in the 
preparation and review of any reports 
that may be disseminated as part ofa 
funded project. 


III. Eligibility Information 
1. Eligible Applicants 


Eligible applicants must demonstrate 
previous experience with embryo 
donation and/or adoption and be 
knowledgeable in all elements of the 
process of embryo donation and/or 
adoption. Only agencies and 
organizations, not individuals, are 
eligible to apply. Eligible applicants 
include public agencies, non-profit 
organizations, and for-profit 
organizations. One agency must be . 
identified as the applicant organization 
and will have legal responsibility for the 
project. Additional agencies and 
organizations can be included as co- 
participants, subgrantees, 
subcontractors, or collaborators if they 
will assist in providing expertise and in 
helping to meet the needs of the 
recipients. 

Any public or private nonprofit 
organization or agency is eligible to 
apply for a cooperative agreement grant. 
. However, only those organizations or 
agencies which demonstrate the 
capability of providing the proposed 

services and meet the requirements of — 
this announcement are considered for 
awards. Faith-based and community- 
based organizations that meet the 
eligibility requirements are encouraged 
to apply for these embryo donation and/ 
or adoption public awareness 
cooperative agreement projects. Please 
note, however, that cooperative 
agreement funds may not be used for 
inherently religious activities, such as 
worship, religious instruction, and 


proselytization. If an organization 
engages in such activities, they must be 
offered separately in time or location 
from the cooperative agreement program 
and participation must be voluntary for 
program beneficiaries. A cooperative 
agreement program, in providing 
services and outreach related to program 
services, cannot discriminate against 
current or prospective program 
beneficiaries on the basis of religion, a 
religious belief, a refusal to hold a 
religious belief, or a refusal to actively 
participate in a religious practice. 
Applicants should note that section 


74.81 of the DHHS grants administration * 


regulations (45 CFR part 74) indicates 
that, except for awards under certain 
Asmall business@ programs, no grant 
funds may be paid as profit to any 
recipient even if the recipient is a 
commercial organization. Profit is any 
amount in excess of allowable direct 
and indirect costs. 


2. Cost Sharing or Matching 
None. 


_ 3. Other 


Applicants are required to have a Dun 
and Bradstreet Data Universal 
Numbering System (DUNS) number to 
apply for a grant or cooperative 
agreement from the Federal government. 
The DUNS number is a nine-digit 
identification number, which uniquely 
identifies business entities. Obtaining a 
DUNS number is easy and there is no 
charge. To obtain a DUNS number, 
access http:// . 
www.dunandbradstreet.com or call 1— 
866-705-5711. For more information, 
see the OPA Web site at: http:// 
opa.osophs.dhhs.gov/duns.html. 


IV. Application and Submission 
Information 


1. Address To Request Application 
Package 


Application kits may be ioe 
from, and applications submitted to the 
Office of Grants Management, Office of 
Public Health and Science, U.S. 
Department of Health and Human 
Services, 1101 Wootton Parkway, Suite 
550, Rockville, Maryland 20852, 240- 
453-8822. Application kits are also’ 
available online at: https:// 
egrants.osophs.dhhs.gov or the 
Grants.gov Web site portal (http:// 
www.grant.gov) or by fax at 240—453-— 
8823. 


2. Content and Form of Application 
Submission 


The OPHS requests that you send a 
Letter of Intent (LOI) if you intend to 


apply for this program. Although the 


LOI is not required, not binding, and 


does not enter into the review of your 
subsequent application, the LOI will be 
used to gauge the level of interest in this 
program, estimate the potential review 
workload, and allow OPHS to plan the 
review process. The information will be 
used to determine the number of expert 
reviewers needed to evaluate the 
applications. The narrative should be 
not more than two double-spaced pages, 
printed on one side, with one-inch 
margins, and in 12-point font, 
unreduced. The LOI should include the 
following information: ‘‘Attention: 
Embryo Adoption Public Awareness 
Campaign Letter of Intent for Category 

# _;”’ name and address of the 
applicant institution; name, address and 
telephone number of the contact person; 
and specific objectives to be addressed 
by the project. 

Applications must be prepared on the 
forms supplied (OPHS—1) and in the 
manner prescribed in the application 
kits provided by the OPHS. The 
application must be signed by an 
individual authorized to act for the 
applicant agency and to assume 
responsibility-for the obligations 
imposed by the terms and conditions of 
the grant award. 

To be considered for funding, 
applicants must submit one signed 
original of the application and two 
photocopies in one package, including 
all forms and attachments. Please label 
the application envelope: “Attention: 


Embryo Adoption Public Awareness 


Campaign Category # ” The 
application should be typ typed and should 
be no more than 50 double-spaced pages 
(excluding attachments), printed on one 
side, with one-inch margins, and in 12- 
point font, unreduced. All pages, 
including appendices should be 
numbered sequentially and stapled, or 
otherwise secured, in the upper left 
corner. 

Applications must include a one-page 
abstract of the proposed project. The 
abstract will be used to provide 
reviewers with an overview of the 
application, and will form the basis for 
the applications summary in grants 
management documents. 


Program Requirements/Application 
Content 


This notice solicits applications for 
cooperative agreement grant projects in 
three distinct categories: (1) Professional 
meeting(s) with the goal of increasing 
public awareness about embryo 
donation and/or adoption; (2) Training 
for professionals who work in ART and/ 
or embryo donation and/or adoption in 
order to equip them with the skills 
necessary to provide information and 
education to the public; and (3) 
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Evidence-based assessment of the 
emerging field of embryo donation and/ 
or adoption in order to identify the most 
pressing information gaps for efficient 
and effective campaigns to increase 
public awareness of embryo donation 
and/or adoption. 


Category #1—Professional Meeting(s) on 
Embryo Donation and/or Adoption 


The OPHS is interested in supporting 
a professional meeting (or a series of 
meetings) that further the goal of 
increasing public awareness of embryo 
donation and/or adoption by gaining 
visibility and fostering collaboration 
among professionals who are committed 
to addressing areas of development in 
the field of embryo donation and/or 
adoption. For the purpose of this 
announcement, such a meeting (or 
meetings) is defined as a gathering, 
symposium, seminar, conference, 
workshop or any other organized, 

- formal meeting where people assemble 
to coordinate, exchange, and 
disseminate information or explore or 
clarify the subject of embryo donation - 
and/or adoption. Among the goals of 
such a professional meeting would be to 
foster multi-disciplinary and multi- 
sector interactions that will stimulate - 
development in communications and 
increase public awareness regarding the 
practice of embryo donation and/or 
adoption. A professional meeting is 
expected to actively foster an 
environment conducive to collaboration 
among a variety of professionals i in the 
field. 

The types of meeting activities 
eligible for support include, but are not 
limited to: (1) A meeting where issues 
or challenges in the delivery of 
information on embryo donation and/or. 
adoption are defined and an agenda or 
strategy for studying them is developed; 
(2) a meeting where technical, medical, 
legal, ethical, social, and/or policy 
issues of major importance in the field 
are addressed or new ideas are 
developed; and (3) dissemination 
conferences where critical information 
is summarized and communicated 
broadly to organizations and individuals 
that have the capability to use the 
information to develop, deliver or 
improve public awareness campaigns on 
embryo donation and/or adoption. 
OPHS is especially interested in 
supporting a project that demonstrates 
strategies which include plans for 
disseminating conference materials 
beyond the participants attending the 
event. Such strategies might include, 
but are not limited to, submitting 
articles for publication, posting 
information on a Web site, and seeking 


formal opportunities to discuss 
conference information with others. 
Applicants should include a brief 
summary of the proposed meeting(s), 
including proposed dates, location, type 
of participants, goals and specific topics 
to be covered. The summary should 
include the objectives, specific program 
and logistical arrangements for the 
meeting. Applicants should describe the 
format and agenda, including the 
principal topics to be covered, problems 
to be addressed, and developments or 
contributions the meeting might 
stimulate regarding public awareness of 
embryo donation and/or adoption. 
Applicants are expected to provide a 
detailed justification for the meeting, 
including the professional need, 
timeliness and usefulness of the meeting 
to the embryo donation and/or adoption 
community. The grant application 
should describe the composition and 
role of an organizing committee, and 
provide the names and credentials of 
proposed key participants in the 
meeting, including the basis for their 
selection and documentation of their 
interest in participating. The 
applications should also describe the 
expected size and composition of the 
audience, as well as the method for 
selection. The OPHS is also interested 
in description of plans for publicizing 


. the meeting and publication of 


proceedings or other methods of 
disseminating information during or 
after the meeting(s). 


Category #2—Training Regarding 
Embryo Donation and/or Adoption 

The OPHS is interested in supporting 
training for health, social service and 
other involved professionals (e.g., 
physicians, nurses, embryologists, 
counselors, social workers, clinic staff, 
etc.) that address the complex legal, 
medical, psychosocial, ethical and 
practical issues that confront embryo 
donors and recipients. OPHS anticipates 
funding one applicantto establish a 
training project that focuses on embryo 
donation and/or adoption information 
and education services. The successful 
applicant will provide training that will 
enhance and support quality services 
and public awareness of embryo 
donation and/or adoption in the United 
States. The purpose of the training 
program to be funded under this 
announcement is to ensure that 
professionals working in the area of 
embryo donation and/or adoption have 
the knowledge, skills, and abilities 


“necessary to effectively provide 


information and education services 
regarding embryo donation and/or 
adoption to the public. The successful 
applicant will use evidence-based 


information and approaches in all 
aspects of training and act as a resource 
on embryo donation and/or adoption to 
other entities interested in increasing 
public awareness of embryo donation 
and/or adoption. 

Embryo donation and/or adoption is 
an emerging field and the practice of 
embryo donation and/or adoption is 
complicated by the different attitudes 
and expectations that professionals, as 
well as potential donors and recipients, 
have about this option. Many clinical 
settings may not be aware of or 
comfortable with providing information 
to their patients about embryo donation 
and/or adoption. Current and future 
efforts will add significantly to the body 
of knowledge related to embryo. 
donation and/or adoption, providing 
evidence-based information that will 
enable providers to develop effective 
programs. This emerging body of 
knowledge should also provide the basis 
for training content. The applicant must 
be able to incorporate current, evidence- 


based information as it becomes 


available in all phases of training 
design, delivery, and evaluation. 
Applicant organizations must 
demonstrate significant experience in 
the design, development, 
implementation, successful completion, 
and evaluation of training activities. In 
addition, the successful applicant must 
demonstrate skill-and experience in 
providing training to diverse groups. 
The successful applicant will provide 
evidence of familiarity with embryo 
donation and/or adoption and the 
ability to translate evidence-based 
information into training activities. 

The training project is intended to 


_ serve a national network for interested 


professionals, both medical and social 
service providers, as well as other 
professionals that may have an interest. 
Eligible activities include, but are not 
limited to: (1) Conducting training 
events that focus on information, 
education, and clinical services that will 
enhance and support public awareness 
of embryo donation and/or adoption; (2) 
developing strategies to translate . 
evidence-based information on embryo. 
donation and/or adoption into effective 
educational and clinical practice 
through training; (3) identifying or 
developing and disseminating training 
materials and resources related to 
embryo donation and/or adoption; (4) . 
supporting appropriate speakers at 
training events; and (5) building the 
capacity of professionals to educate and 
serve individuals who are interested in 
embryo donation and/or adoption. 

The applicant funded under this 
announcement will be expected to. 
conduct training activities with 


3 
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continuing education content relevant 
to the medical, legal, psychosocial, 
ethical and practical issues involved 
with embryo donation. This continuing 
education content may be offered to 
professionals working with populations 
who may be interested in embryo 
donation and/or adoption. Training 
provided is intended to enhance the 
ability of multiple levels of providers to 
share information about and assist 
couples with embryo donation and/or 
adoption. Training content and design 
should be adjusted to the skill and 
practice role of the target audience. 
Continuing education credits must be 
available for training activities provided 
under this announcement. The content 
and number of offerings should be based 
on an assessment of the need and 
offerings should be designed and 
delivered in a manner appropriate to the 
content and professional preparation of 
the participants. Distance learning 
components may be part of the training 
offerings. 


Category #3—Evidence-Based 
Assessment of Embryo Donation and/or 
Adoption Public Awareness 


OPHS is interested in supporting. a 
project that will advance our 
understanding of embryo donation and/ 
or adoption in the United States, and 
will also improve strategies for 
communicating inforrhation that will 
ultimately increase public awareness of 
embryo donation and/or adoption. One 
of the purposes of such a project is to 
serve as a resource for the efficient 
translation of knowledge generated . 
through this and other related projects 
to the practice efforts in the field of 
embryo donation and/or adoption. This 
work will contribute to a longer-term 
strategy to address the complex issues 
associated with embryo donation and/or 
. adoption. OPHS is interested in a 

project that will analyze necessary data 
and information to assess progress 
toward the goal of improving public 
awareness of embryo donation and/or 
adoption. One of the purposes of this 
project is to facilitate information 
exchange among professionals in the 
field of embryo donation and adoption. 
The types of activities eligible for 
support include, but are not limited to: 
(1) The development and distribution of 
periodic publications (e.g., ““Updates”’ or 
-“‘Issues in Brief’) to highlight findings, 
collaborations, presentations, 
publications, and other noteworthy 
items generated by embryo donation 
and/or adoption grantees and other 
entities engaged in efforts to increase 
public awareness of embryo donation 
and/or adoption; and/or (2) analyses on 
key issues in order to increase the 


availability of data and evidence-based 
information which will be useful to 
professionals in improving or increasing 
public awareness about embryo 
donation and/or adoption. Applicants 
should describe the set of information 
needs in the area of embryo donation 
and/or adoption public awareness, and 
propose a coherent program of 


‘quantitative and/or qualitative analysis 


or assessment designed to fill these 
needs in a practical and creative 
manner. The principal purpose of this 
project is not to collect original data; 
however, if it is relevant and can be 
demonstrated that appropriate data do 
not exist elsewhere, some collection of 
original data is not precluded. 
Applicants must provide a plan on how 
information from the project will be 
disseminated. 


Application Narrative 


In the narrative section of the 
application, applicants are advised to 
describe the strategies and processes 
that they will use. The applicant should 
document its capacity to undertake a 
project in one of the identified 
categories that is focused on increasing 
public awareness of embryo donation 
and/or adoption. Applicants are 
encouraged to present a description of 


‘approaches that may be used, as well as 


any supplemental materials. Moreover, 
applicants are advised to demonstrate a 
familiarity with and understanding of 
professionally recognized standards or 
practices (both medical and legal issues) 
pertaining to embryo donation and/or | 
adoption, as well as supportive services 
for potential donor or recipient couples. 
The applicant organization should 
clearly demonstrate its professional 
knowledge and experience in embryo 
donation and/or adoption. 

Applicants should include 
information about their history in 
working with embryo donation and/or 
adoption, and the organization’s 
capacity to further the goal of increasing 
public awareness of embryo donation 
and/or adoption. As part of the project 
narrative, applicants are advised to 
describe the methods they will use to 
recruit, select, train and evaluate 
individuals who will implement the 
project. 

Applicants, in the project narrative, 
are encouraged to present a plan for 
evaluation of the project. The evaluation 
plan should be two tiered to address: (1) 
Process, including the planning, content 
and quality of the products (e.g., videos, 
pamphlets, journal articles, 
presentations, survey instruments, focus 
groups projects, pilot test reports, 
conference proceedings, etc.) produced 
and (2) participant satisfaction and/or 


project effectiveness, as appropriate. 
Applicants that do not have the in- 
house capacity to conduct an evaluation 
are advised to propose contracting with 
a third party evaluator to conduct the 
evaluation. 

Applicants should prepare a project 
description statement in accordance 
with the following general instructions 
and use the information provided in this 
section and the evaluation criteria 
section to develop the.application 
content. Applications will be evaluated 
on the criteria listed, so it is important 
to follow them in describing your 
program plan. The narrative should 
contain the following sections in the 
order presented below: 

1. Project Summary/Abstract: Provide 
a summary of the project description not 
to exceed one page. Care should be 
taken to produce an abstract/summary 
that accurately and concisely reflects 
the proposed project since the abstract 
will be used to provide reviewers with — 
an overview of the application, will 
form the basis for an application 
summary in official documents, and it 
may be posted on the OPHS Web site. 

It should describe the objectives of the 
project, the approach to be used and the . 
results or benefits expected. 

2. Objectives and Need for Assistance: 
Clearly identify the physical, economic, 
social, legal, financial, institutional, 


- and/or other problem(s) requiring a 


solution. The need for assistance must 
be demonstrated and the principal and 
subordinate objectives of the project 
must be clearly stated; supporting 
documentation, such as letters of 
support and testimonials from 
concerned interests other than the 
applicant, may be included. Any | 
relevant data based on studies should be 
included or referred to in the endnotes/ 
footnotes. In developing the project 
description, the applicant may 
volunteer to provide information on the 
total range of related projects being 
conducted or supported (or to be 
initiated), some of which may be 
outside the scope of the program . 
announcement. 

Describe the specific geographic 
region that will be served by the 
organization. This section should 
include a justification for the selection 
of the region, based on, forexample, 
geographic size or the number and types 
of ART centers in the area. There are no 
geographic restrictions on where the 
prospective projects may be conducted. 
The OPHS will accept applications for 
projects of national, regional, or local 
scope. The rationale for the project 
scope must be justified in detail. 

3. Approach: Outline a plan of action, 
which describes the scope and detail of 


q 
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how the proposed work will be 
accomplished. Account for all functions 
or activities identified in the 
application. Cite factors that might 
accelerate or decelerate the work, and 
state your reason for taking the 
proposed approach rather than others. 
Describe any unusual features of the 
project such as design or technological 
innovations, reductions in cost or time, 
or extraordinary social and community 
involvement. Provide quantitative 
monthly or quarterly projections of the 
accomplishments to be achieved for 
each function or activity in such terms 
as the number of program activities to 
be held, or appropriate measurable 
outcomes. When accomplishments 
cannot be quantified by activity or 
function, list them in chronological 
order to show the schedule of 
accomplishments and their target dates. 

4. Evaluation: Provide a narrative 
addressing how the results of the project 
and the conduct of the project will be 
evaluated. In addressing the evaluation 
of results, state how you will determine 
the extent to which the project has 
achieved its stated objectives and the 
extent to which the accomplishment of 
objectives can be attributed to the ~ 
project. Discuss the criteria to be used 
to evaluate results, and explain the 
methodology that will be used to 
determine if the needs identified and 
discussed are being met and if the 
project results and benefits are being 
achieved. With respect to the conduct of 
- the project, define the procedures to be 
employed to determine whether the 
project is being conducted in a manner 
consistent with the work plan presented 
and discuss the impact of the project’s 
various activities on the project’s 
effectiveness. 

5. Organizational Profiles: Provide 
information on the applicant 
organization and cooperating partners 
such as organizational charts, financial 
statements, audit reports or statements 
from CPAs/Licensed Public 
Accountants, Employer Identification 
Numbers, names of bond carriers, 
contact persons and telephone numbers, 
and other documentation of professional 
accreditation, information on 
compliance with Federal/State/local 
government standards, documentation 
of experience in the program area, and 
other pertinent information. 

6. Budget and Budget Justification: 
Provide a narrative budget justification 
that describes how the categorical costs 
are derived. Discuss the necessity, 
reasonableness, and allocability of the 
proposed costs. Identify the project 
director or principal investigator, if 
known. For each staff person, provide 
the title, time commitment to the project 


(in months), time commitment to the 
project (as a percentage or full-time 
equivalent), annual salary, grant salary, 
and wage rates. Do not include the costs 
of consultants or personnel costs of 
delegate agencies or of specific 
project(s) or businesses to be financed 
by the applicant. Provide a breakdown 
of the amounts and percentages that 
comprise fringe benefit costs such as 
health insurance, FICA, retirement 


insurance, and taxes, unless treated as 


part of an approved indirect cost-rate. 
Include information on the costs of 
project-related travel by employees of 
the applicant organization (does not 
include costs of consultant travel). For 
each trip, show the total number of 
traveler(s), travel destination, duration 
of trip, per diem, mileage allowances, if 
privately owned vehicles will be used, 
and other transportation costs and 
subsistence allowances. For each type of 
equipment requested, provide a 
description of the equipment, the cost 
per unit, the number of units, the total 
cost, and a plan for use on the project, 
as well as use or disposal of the 
equipment after the project ends. An 
applicant organization that uses its own 
definition for equipment should provide 
a copy of its policy or section of its 
policy which includes the equipment 
definition. Specify general categories of 
supplies and their costs. Show 
computations and provide other 
information, which supports the amount 
requested. Include information on the 
costs of all contracts for services and 
goods except for those, which belong 
under other categories such as 
equipment, supplies, construction, etc. 
Third-party evaluation contracts (if 
applicable) and contracts with 
secondary recipient organizations, 
including delegate agencies and specific 
project(s) or businesses to be financed 
by the applicant, should be included 
under this category. Whenever the 
applicant intends to delegate part of the 
project to another agency, the applicant 
must provide a detailed budget and 
budget narrative for each delegate 
agency, by agency title, along with the 
required supporting information. 


3. Submission Dates and Times 


Applications must be submitted to the 
OPHS Office of Grants Management, 
Office of Public Health and Science, 
U.S. Department of Health and Human 
Services, 1101 Wootton Parkway, Suite 
550, Rockville, Maryland, 20852. Letters 
of Intent should also be sent to this 
address.. 


Submission Mechanisms 


The Office of Public Health and 
Science (OPHS) provides multiple 


mechanisms for the submission of 


- applications, as described in the 


following sections. Applicants will 
receive notification via mail from the 
OPHS Office of Grants Mandgement 
confirming the receipt of applications 
submitted using any of these 
mechanisms. Applications submitted to 
the OPHS Office of Grants Management 
after the deadlines described below will 
not be accepted for review. Applications 
which do not conform to the 
requirements of the grant announcement 
will not be accepted for review and will 
be returned to the applicant. 

Applications may only be submitted 
electronically via the electronic 
submission mechanisms specified 
below. Any applications submitted via 
any other means of electronic 
communication, including facsimfle or 
electronic mail, will not be accepted for 
review. While applications are accepted 
in hard copy, the use of the electronic 
application submission capabilities 
provided by the OPHS eGrants system 
or the Grants.gov Web site Portal is 
encouraged. 

Electronic grant application 
submissions must be submitted no later 
than 5 p.m. Eastern Time on the 
deadline date specified in the DATES 
section of the announcement using one 
of the electronic submission 
mechanisms specified below. All 
required hardcopy original signatures 
and mail-in items must be received by 
the OPHS Office of Grants Management 
no later than 5 p.m. Eastern Time on the 
next business day after the deadline 
date specified in the DATES section of 
the announcement. 

Applications will not be considered 
valid until all electronic application 
components, hardcopy original 
signatures, and mail-in items are 
received by the OPHS Office of Grants 
Management according to the deadlines 
specified above. Application 
submissions that do not adhere to the 
due date requirements will be 
considered late and will be deemed 
ineligible. 

Applicants are encouraged to initiate 
electronic applications early in the 
application development process, and to 
submit early on the due date or before. 
This will aid in addressing any 
problems with submissions prior to the 
application deadline. 


Electronic Submissions Via the 
Grants.gov Web site Portal 


The Grants.gov Web site Portal 
provides organizations with the ability 


‘to submit applications for OPHS grant 


opportunities. Organizations must 


successfully complete the necessary 


registration processes in order to submit 


4 
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an application. Information about this 
_ system is available on the Grants.gov 
Web site, http://www.grants.gov. 
In addition to electronically 
submitted materials, applicants may be 
required to submit hard copy signatures 
for certain Program related forms, or 
original materials as required by the 
announcement. It is imperative that the 
applicant review both the grant 
- announcement, as well as the 
application guidance provided within 
the Grants.gov application package, to 
determine such requirements. Any 
required hard copy materials, or _ 
documents that require a signature, 

must be submitted separately via mail to 
the OPHS Office of Grants Management, 
and, if required, must contain the 
original signature of an individual 
authorized to act for the applicant 
agency and the obligations imposed by 
the terms and conditions of the grant 
award. 

Electronic applications submitted via 
the Grants.gov Web site Portal must 
contain all completed online forms 
required by the application kit, the 

. Program Narrative, Budget Narrative 
and any appendices or exhibits. All 
required mail-in items must be received 
by the due date requirements specified 
above. Mail-In items miay only include 

. publications, resumes, or organizational 
documentation. 

Upon completion of a successful 
electronic application submission via 
the Grants.gov Web site Portal, the 
applicant will be provided with a 
confirmation page from Grants.gov 
. indicating the date and time (Eastern 
Time) of the electronic application 
submission, as well as the Grants.gov 
Receipt Number. It is critical that the 
applicant print and retain this 
confirmation for their records, as well as 
a copy of the entire application package. 

All applications su ubmitted via the 
Grants.gov Web site Portal will be 
validated by Grants.gov. Any 
applications deemed “‘Invalid’’ by the 
Grants.gov Web site Portal will not be 
transferred to the OPHS eGrants system, 
and OPHS has no responsibility for any 
application that is not validated and 
transferred to OPHS from the Grants.gov 
Web site Portal. Grants.gov will notify 
the applicant regarding the application 
validation status. Once the application 
is successfully validated by the | 
Grants.gov Web site Portal, applicants 
should immediately mail all required 
hard copy materials to the OPHS Office 
of Grants Management to be received by 
the deadlines specified above. It is 
critical that the applicarit clearly 
identify the Organization name and 
Grants.gov Application Receipt Number 
on all hard copy materials. 


Once the application is validated by 
Grants.gov, it will be electronically 
transferred to the OPHS eGrants system 
for processing. Upon receipt of both the 
electronic application from the 
Grants.gov Web site Portal, and the 
required hardcopy mail-in items, 
applicants will receive notification via 
mail from the OPHS Office of Grants 
Management confirming the receipt of 


- the application submitted using the 


Grants.gov Web site Portal. 
Applicants should contact Grants.gov 
regarding any questions or concerns 
regarding the electronic application 
process conducted through the 
Grants.gov Web site Portal. 


Electronic Submissions Via the OPHS 
eGrants System 


The OPHS electronic grants 
management system, eGrants, provides 
for-applications to be submitted 
electronically. Information about this 
system is available on the OPHS eGrants 
Web site, https:// 
egrants.osophs.dhhs.gov, or may be 
requested from the OPHS Office of 
Grants Management at (240) 453-8822. 

When submitting applications via the 
OPHS eGrants system, applicants are 
required to submit a hard copy of the 
application face page (Standard Form 
424) with the original signature of an 
individual authorized to act for the 
applicant agency and assume the 
obligations imposed by the terms and 
conditions of the grant award. If 
required, applicants will also need to 
submit a hard copy of the Standard 
Form LLL and/or certain Program 
related forms (e.g., Program 
Certifications) with the original 
signature of an individual authorized to 
act for the applicant agency. 

Electronic applications submitted via 
the OPHS eGrants system must contain 
all completed online forms required by 
the application kit, the Program 
Narrative, Budget Narrative and any 
appendices or exhibits. The applicant 
may identify specific mail-in items to be 
sent to the Office of Grants Management 
separate from the electronic submission; 
however these mail-in items must be 
entered on the eGrants Application 
Checklist at the time of electronic © 
submission, and must be received by the 
due date requirements specified above. 
Mail-In items may only include 
publications, resumes, or organizational 
documentation. 

Upon completion of a successful 
electronic application submission, the 
OPHS eGrants system will provide the. 
applicant with a confirmation page 
indicating the date and time (Eastern 
Time) of the electronic application 
submission. This confirmation page will 


also provide a listing of all items that 
constitute the final application 
submission including all electronic 
application components, required 
hardcopy original signatures, and mail- 
in items, as well as the mailing address 
of the OPHS Office of Grants 
Management where all required hard 
copy materials must be submitted. 

As items are received by the OPHS 
Office of Grants Management, the 
electronic application status will be 
updated to reflect the receipt of mail-in 
items. It is recommended that the 
applicant monitor the status of their. 
application in the OPHS eGrants system 
to ensure that all signatures and mail-in 
items are received. 


Mailed or Hand-Delivered Hard Copy 
Applications 


Applicants who submit 
in hard copy (via mail or hand- 
delivered) are required to submit an - 
original and two copies of the 
application. The original application 
must be signed by an individual 
authorized to act for the applicant 
agency or organization and to assume 
for the organization the obligations 
imposed by the terms and conditions of 
the grant award. 

Mailed or hand-delivered applications 
will be considered as meeting the 
deadline if they are received by the 
OPHS Office of Grant Management on or 


_ before 5 p.m. Eastern Time on the 


deadline date specified in the DATES 
section of the announcement. The 
application deadline date requirement 
specified in this announcement 
supersedes the instructions in the 
OPHS-1. Applications that do not meet 
the deadline will be returned tothe ~ 
applicant unread. 


4. Intergovernmental Review 


This program is not subject to the 
intergovernmental review requirements 
of Executive Order 12372, 
“‘Intergovernmental Review of Federal 
Programs,” as implemented by 45 CFR 


part 100. 


5. Funding Restriclinis 


The allowability, allocability, 
reasonableness and necessity of direct 
and indirect costs that may be charged 
to OPHS grants are outlined in the 


_ following documents: OMB Circular A— 


21 (Institutions of Higher Education); 
OMB Circular A-87 (State and Local 
Governments); OMB Circular A—122 
(Nonprofit Organizations); and 45 CFR 
part 74, Appendix E (Hospitals). Copies . 
of the Office of Management and Budget 
(OMB) Circulars are available on the 
Internet at http://www.whitehouse.gov/ 
omb/grants/grants_circulars.html. 
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Applicants for cooperative agreements 
are expected to anticipate and justify 
their funding needs and the activities to 
be carried out with those funds in 
preparing the budget and accompanying 
narrative portions of their applications. 
If applicants are uncertain whether a 
particular cost is allowable, they should 
contact the OPHS Office of Grants 
Management at 240-453-8822 for 
further information. 


V. Application Review. Information 
1. Criteria 


Each application for a cooperative 
agreement grant project will be 
evaluated individually according to the 
following criteria by a panel of 
independent reviewers appointed by the 
OPHS. Before the review panel 
convenes, each application will be . 
screened for applicant organization 
eligibility, as well as to make sure the 
application contains all of the essential 
elements. 
Applicants that meet the requirements 
of this program announcement will be 
notified by the Office of Grants 
Management. A panel of at least three 
‘ reviewers will use the evaluation 
criteria listed below to determine the 
strengths and weaknesses of each 
application, provide comments and 
assign numerical scores. Applicants 

' should address each criterion in the 
project application. The point values 
(summing up to 100) indicate the 
maximum numerical weight each 
criterion will be accorded in the review 
process. 


Criterion 1: Objectives and Need for 
Assistance (30 Points) 


Applicants must demonstrate a clear 
understanding of the legislative goals 
and demonstrate how their approach to 
the project design will contribute to 
achieve the legislative goals. Applicants 
must also demonstrate an understanding 
- of the information and skills needed by 
the designated staff, as well as of the 
intended audience. Applicants should 
provide letters of commitment or 
Memoranda of Understanding from 
organizations, agencies and consultants 
that will be partners or collaborators in 
the proposed project. These documents 
should describe the role of the agency, 
organization or consultant and detail 
specific tasks to be performed. Specific 
review criteria include: 

(1). Extent to which the application 
reflects-an understanding of the 
legislative goals of the public awareness 
campaign for embryo donation and/or 
adoption, and implementation will 
contribute to achieving the legislative 
goals; 


(2) Extent to which the application 


-Clearly describes and documents an 


understanding of the need for assistance 
to support and/or enhance existing 
efforts regarding public awareness of 


_embryo donation and/or adoption; 


(3) Extent to which the application 
reflects a knowledge and understanding 
of the challenges involved with embryo 
donation and/or adoption, and in 
increasing public awareness about 
embryo donation and/or adoption; 

(4) Extent to which the application 
reflects a knowledge and understanding 
of the medical and legal framework of 
embryo donation and/or adoption, and 
the services and resources in the 
geographic area in which the proposed 
project will be conducted; 

(5) Extent to which the application 
explains how the proposed project will 
contribute to increased knowledge of 
the problems, issues, and effective 
strategies and best practices in the field 
of embryo donation and/or adoption; 
and 

(6) Extent to which the application 
presents a vision of how the project will 
advance embryo donation and/or 
adoption public awareness, and 
discusses broad contextual factors that 
will facilitate or impede increasing 
public awareness of embryo donation 
and/or adoption. 


Criterion 2: Approach (30 Points) 


In this section, applicants are 
expected to define goals and specific, 
measurable objectives for the project.: 


Goals are an end product of an effective 


project. Objectives are measurable steps 
for reaching goals. Applicants are 
advised to describe a preliminary, yet 
appropriate and feasible plan of action 
pertaining to the scope of the proposed 
project and provide details on how the 
proposed project will be accomplished. 
If the project involves partnerships with 
other agencies and organizations, then 
the roles of each partner should be 
clearly specified. Applicants are 
required to describe how the project 
will be evaluated to determine the 
extent to which it has achieved its 


- stated goals and objectives. Applicants 


are expected to present a project design 
that includes detailed procedures for 
documenting project activities that is 
sufficient to implement the goals and 
provide for an evaluation. The 
evaluation design is expected to include 
process and outcome analyses, if 
feasible. Applicants are expected to 
report on their evaluation results in 


their final report to the OPHS upon 


completion of the project period. 
Applicants are required to describe the 
activities that they will develop 
pursuant to the project. Applicants 


should discuss the intended audiences ‘ 


for these activities (e.g., ART centers, 
adoption organizations, practitioners, 
professional organizations that work 
with infertile couples, potential 
recipients, or donors) and present a 
dissemination plan specifying the 
venues for conveying the information. 
This criterion consists of four broad 
topics: (A) Project design,,(B) 
implementation, (C) evaluation, and (D) 
dissemination. Specific review criteria 


_ include: 


(A) Design of the Project 


(1) Extent to which the application 
reflects a familiarity with and 
understanding of professionally- 
recognized standards and/or other 
relevant Federal or State requirements 
pertaining to embryo donation and/or 
adoption. 

(2) Extent to which the proposed 
project goals, objectives and outcomes 
are clearly specified and measurable, 
and reflect an understanding of the 
context in which embryo donation and/ 
or adoption operates; and 

(3) Extent to which the application 
presents an approach that is: (a) 


. Competency based, (b) consistent with 


the nationally recognized guidelines, 
and (c) can be evaluated. 


(B) Implementation 


(1) Extent to which the application 
clearly describes and provides a 
justification for the selection of the 
geographic region that will be served by 
the project; 

2) Extent to which the application 
presents an appropriate, feasible and 
realistic plan for conducting the project; 

(3) Extent to which the application 
presents an appropriate, feasible and 
realistic plan for recruiting, selecting, 
and training individuals to conduct the © 
project; 

(4) Extent to which the application 
provides an appropriate, feasible and 
realistic plan for documenting project 
activities and results, that can be used 
to describe and evaluate the project, and 
participant satisfaction; and 

(5) Extent to which the proposed 
project will establish and coordinate 
linkages with other appropriate agencies 
and organizations. 


(C) Evaluation 


(1) Extent to which the methods of 
evaluation are feasible, comprehensive 
and appropriate to the goals, objectives 
and context of the project; 

(2) Extent to which the applicant - 
provides an appropriate, feasible and 
realistic plan for evaluating the project, 
including performance feedback and 
assessment of program progress that can 
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be used as a basis for program 
adjustments; 

(3) Extent to which the methods of 
evaluation include process and outcome 
analyses, as appropriate, for assessing 
the effectiveness of program strategies 
and the implementation process; and 

(4) Extent to which the methods of 
evaluation include the use of objective 
performance measures that are clearly 
related to the intended outcomes of the 
program and will produce quantitative 
and qualitative results. 


(D) Dissemination 


(1) Extent to which the application 
provides an appropriate, feasible and 
realistic plan for dissemination of 
information and related educational 
materials; 

(2) Extent to which the intended 
audience is clearly identified and 
defined and is appropriate to the goals . 
of the proposed program; 

(3) Extent to which the program’s 
products will be useful to the respective 
audiences; 

(4) Extent to which the applicant 
presents a realistic schedule for 


developing these products, and provides 


a dissemination plan that is appropriate 
in scope and budget to each of the 
audiences; and 

(5) Extent to which the products to be 
developed during the program are 
described clearly and will address the 
goal of dissemination of information 
and are designed to support evidence- 


based improvements of practices in the 
field. 


Criterion 3: Organizational Profile (20 
Points) 


Applicants need to demonstrate that 
they have the capacity to implement the 
proposed program. Capacity includes: 
(1) Previous experience with similar 
projects; (2) experience with the target 
audience; (3) qualifications and 
experience of the project leadership; (4) 
experience and commitment of any 
consultants and subcontractors; and, (5) 
appropriateness of the organizational 
structure. This criterion consists of three 
broad topics: (A) management plan, (B) 
staff qualifications, and (C) 
organizational capacity and resources. 

Applicants are expected to present a 
sound and feasible management plan for 
implementing the proposed program. 
This section should detail how the 
program will be structured and 
managed, how the timeliness of 
activities will be ensured, how quality 
control will be maintained, and how 
costs will be controlled. The role and 
responsibilities of the lead agency 
should be clearly defined and, if 
appropriate, applicants should discuss 


the management and coordination of 
activities carried out by any partners, 
subcontractors and consultants. 
Applicants should include a list of 
organizations and consultants who will 


. work with the project, along with a 


short description of the nature of their 
contribution or effort. Applicants are 
also expected to produce a time line that 
presents a reasonable schedule of target 
dates, and accomplishments. The time 
line should include the sequence and 
timing of the major tasks and subtasks, 
important milestones, reports, and 
completion dates. The application 
should also discuss factors that may 
affect project implementation or the ~ 
outcomes and present realistic strategies 
for the resolution of these difficulties. 

Applicants must provide evidence 
that project staff have the requisite 
experience, and expertise to carry out 
the proposed project on time, within 
budget, and with a high degree of 
quality. Include information on staff 
knowledge of the medical and legal 
issues concerning embryo donation and/ 
or adoption, and experience working in 
this area. Brief resumes of current and 
proposed staff, as well as job 
descriptions, should be included. 
Resumes must indicate the position that 
the individual will fill, and each 
position description must specifically — 
describe the job as it relates to the 
proposed project. 

Applicants must show that they have © 
the organizational capacity and 
resources to successfully carry out the 
project on time and to a high standard 
of quality, including the capacity to- 
resolve a variety of technical and 
management problems that may occur. 
If the proposed project involves 
partnering and/or subcontracting with 
other agencies/organizations, then the 
application should include an 
organizational capability statement for 
each participating organization 
documenting the ability of the partners 
and/or subcontractors to fulfill their 
assigned'roles and functions. Specific 
review criteria include: 


(A) Management Plan 


(1) Extent to which the management 
plan presents a realistic approach to 
achieving the objectives of the proposed 
project on time and within budget, 
including clearly defined ~ 
responsibilities, time lines and 
milestones for accomplishing project 
tasks; 

(2) Extent to which the role and 
responsibilities of the lead agency are 
clearly defined and the time 


commitments of the project director and 


other key project personnel (including 
consultants) are appropriate and 


_ and 


adequate to meet the objectives of the 


~ proposed project; and 


(3) Extent to which the applicant 
discusses factors that may affect the 
development and implementation of the 
project and presents realistic strategies | 
for the resolution of these difficulties. 


(B) Staff Qualifications 


(1) Extent to which the proposed 
project director, key project staff and 
consultants have the necessary technical 
skill, knowledge and experience to 
successfully carry out their 
responsibilities; and 

(2) Extent to which staffing is 
adequate for the proposed project, 
including administration, program 
services, data processing and analysis, - 
evaluation, reporting and 
implementation of the project. 


(C) Organizational Capacity and 
Resources 


(1) Extent to which the applicant and 
partnering organizations collectively. 
have experience in embryo donation 
and/or adoption consistent with 
professionally recognized guidelines; 

(2) Extent to which the applicant has 
experience in developing and 
implementing similar projects; and 

(3) Extent to which the applicant has 
adequate organizational resources for 
the proposed project, including 
administration, program operations, 
data processing and analysis, and 
evaluation. 


Criterion 4: Budget and Budget 
Justification (20 Points) 


Applicants are expected to present a 
detailed budget for both the first and 
second year budget periods. The budget 
is should present reasonable project 
costs, appropriately allocated across 
component areas and sufficient to 
accomplish the objectives. 
Consideration shall be given to project - 
delays due to start-up when preparing 
the budget. Applicants are expected to 
allocate sufficient funds in the budget to 


provide for two meetings each year with 


the Project Officer in Rockville, 
Maryland, and regular conference calls 
for programmatic collaboration during 
the performance of the project. Specific 
review criteria include: 

(1) Extent to which applicant 
demonstrates that the project costs and 
budget information submitted for the 
proposed program are reasonable and 
justified in terms of the proposed tasks 
and the anticipated results and benefits; 


(2) Extent to which the fiscal control 
and accounting procedures are adequate 
to ensure prudent use, proper and 
timely disbursement and an accurate 
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accounting of funds received under this 
announcement. 


Review and Selection Process 


Each application submitted to the 
OPHS Office of Grants Management will 
be screened to determine whether it was 
received by the closing date and time. 

The results of a competitive review 
are a primary factor in making funding 
decisions. In addition, Federal staff will 
conduct administrative reviews of the 
applications and, in light of the results 
of the competitive review, will 
recommend applications for funding to 
the ASH. The ASH may also solicit and 
consider comments from Office of 
Public Health and Science staff and 
others within DHHS in making funding 
decisions. Final grant awards decisions 
will be made by the ASH. The ASH will 
fund those projects which will, in his/ 
her judgment, best promote the 
purposes of this program, within the 
limits of funds available for such 
projects. 


VI. Award Administration Information 
1. Award Notices 


The OPHS does not release 
information about individual 
applications during the review process. 
When final decisions have been made, 
successful applicants will be notified by 
letter of the outcome of the final funding 
decisions. The official document 
notifying an applicant that a project as 
been approved for funding is the Notice 
of Grant Award (NGA), signed by the 
OPHS Grants Management Officer, 
which sets forth the amount of funds 
granted, the terms and conditions of the 
award, the effective date of the grant, 
the budget period for which initial 
support will be given, and the total 
project period for which support is 
contemplated. The ASH will notify an 
organization in writing when its 
application will not be funded. Every 
effort will be made to notify all 
unsuccessful applicants as soon as 
possible after final decisions are made. 


2. Administrative and National Policy 
Requirements 


In accepting this award, the grantee 
stipulates that the award and any 
activities thereunder are subject to all 
provisions in 45 CFR parts 74 (non- 
governmental) and 92 (governmental) 
currently in effect or implemented 
during the period of the grant. 

The DHHS Appropriations Act 
requires that when issuing statements, 
press releases, requests for proposals, 
bid solicitations, and other documents 
describing projects or programs funded 
in whole or in part with Federal money, 


grantees shall clearly state the 


percentage and dollar amount of the 
total costs of the program or project 
which will be financed with Federal 
money and the percentage and dollar 
amount of the total costs of the project 
or program that will be financed by non- 
governmental sources. 


3. Reporting Requirements 


A successful applicant under this 
notice will submit: (a) Progress reports; 
(b) annual Financial Status Reports; and 
(c) a final performance report, including 
an evaluation report, and Financial 
Status Report. Reporting formats are 
established in accordance with 
provisions of the general regulations 
which apply under 45 CFR parts 74 and 
92. Applicants must submit all required 
reports in a timely manner, in 
recommended formats and submit a 
final report on the project, including 


any information on evaluation results, at 


the completion of the project period. 

The final performance report should 
contain an overview of the program 
from start to finish, including 
information on: (a) Summary of the 
project, (b) state of the major goals and 
objectives of the project, (c) list of 
significant accomplishments, (d) 
description of innovative features, (e) 
statement of significant problems 
encountered and solutions developed, 
(f) a complete written disclosure of any 
invention, curriculum, publication, 
video, pamphlet conceived or produced 
as part of the grant funded project, (g) 
a copy of any products developed in 


_ association with the project. The final 


evaluation report should reflect an 
assessment of the program. It should 
describe factors contributing to both 
program success and problem areas. The 
report should include a description of 
the project’s objectives, interventions, 
evaluation model and hypotheses, 
findings and conclusions. The report 
should include a summary of the 
program statistics and findings. It 
should discuss the implications of 
project findings as they relate to the 
project objectives, as well as a set of 
recommendations based on the findings 
(where appropriate). The appendices to 
the evaluation report should include 
any data collection instruments and 
relevant references. Copies of any 
published articles, based on the project 
or project evaluation findings are also 
requested. 

Agencies receiving $500,000 or more 
in total Federal funds are required to 
undergo an annual audit as described in 
OMB Circular A—133, ‘Audits of States, 
Local Governments, and Non-Profit 
Organizations.” 


VII. Agency Contacts 


Office of Grants Management Contact: 
Robin Fuller Department of Health and 
Human Services, Office of Public Health 
and Science, OPHS Grants Management 
Office, 1101 Wootton Parkway, Suite 
550, Rockville, Maryland, 20852. E- 
mail: rfuller@osophs.dhhs.gov; 
telephone: 240-453-8822. 

Program Office Contact: Evelyn 
Kappeler, Department of Health and 
Human Services, Office of Public Health 
and Science, Office of Population 
Affairs, 1101 Wootton Parkway, Suite 
750, Rockville, Maryland, 20852. E- 
mail: Ekappeler@osophs.dhhs.gov; 
telephone: 240-453-2837. 


Dated: May 19, 2006. 
John O. Agwunobi, 


Assistant Secretary for Health, Office of 
Public Health and Science. 


[FR Doc. E6—8081 Filed 5-25-06; 8:45 am] 
BILLING CODE 4150-28-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Disease, Disability, and injury 
Prevention and Control Special 
Emphasis Panels (SEP): HIV III—OPT- 
Out Testing in Emergency Department 
Settings, Program Announcement (PA) 
PS06-—003 and Formative Internet- 
Based Interventions Research To 
Improve the Health and Reduce HIV 
Transmission Among HIV Positive 
Persons, PA PS06-004 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting: 


Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis 
Panel (SEP): HIV I1—OPT-Out Testing in 
Emergency Department Settings, PA PSO6— 
003 and Formative Internet-Based 
Interventions Research to Improve the Health 
and Reduce HIV Transmission Among HIV 
Positive Persons, PA PS06—004. 

Time and Date: 8 a.m.—5 p.m., June 22, 
2006 (Closed). 

Place: Marriott Suites Midtown, 35 14th 
Street, Atlanta, GA 30309, Telephone 404— 
876-8888. 

Status: The meeting will be closed to the 
public in accordance with provisions set 
forth in section 552b(c) (4) and (6), Title 5 
U.S.C., and the Determination of the Director, 
Management Analysis and Services Office, 
CDC, pursuant to Public Law 92-463. 

Matters to be Discussed: The meeting will 
include the review, discussion, and ; 
evaluation of applications received in 
response to “HIV III—OPT-Out Testing in 
Emergency Department Settings,” Program 
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Announcement (PA) PSO6-003 and 
“Formative Internet-Based Interventions 
Research to Improve the Health and Reduce 
HIV Transmission Among HIV Positive 
Persons,’ PA PS06-—004. 

For Further Information Contact: Chris 
Langub, Ph.D., Scientific Review 
Administrator, National Institute for 
Occupational Safety and Health, CDC, 1600 
Clifton Road NE., Mailstop D72, Atlanta, GA 
30333, Telephone 404-639-4640. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both CDC and the Agency for Toxic 
Substances and Disease Registry. 


Dated: May 19, 2006. 
Alvin Hall, 
Director, Management Analysis and Services 


Office, Centers for Disease Control and 
Prevention. 


[FR Doc. E6-8127 Filed 5-25-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Disease, Disability, and Injury 
Prevention and Control Special 
Emphasis Panels (SEP): HIV li— 
Identifying Ground-Breaking 
Behavioral interventions To Prevent 
HIV Transmission, Program 

_ Announcement (PA) 
Reducing Sexual Risk HIV Acquisition 
and Transmission, PA PS06-—007 and 
HIV Prevention Intervention Research 
With HIV Positive Incarcerated 
Populations, PA PS06-011 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting: 


Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis 
Panel (SEP): HIV Il—Identifying Ground- 
Breaking Behavioral Interventions to Prevent 
HIV Transmission, PA PS06-005; Reducing 
Sexual Risk HIV Acquisition and 
Transmission, PA PSO6-—007 and HIV 
Prevention Intervention Research with HIV 
Positive Incarcerated Populations, PA PSO06— 
011. 

Time and Date: 8 a.m.—5 p.m., June 21, 
2006 (Closed). 

Place: Marriott Suites Midtown, 35 14th 
Street, Atlanta, GA 30309, Telephone 
404.876.8888. 

Status: The meeting will be closed to the 
public in accordance with provisions set 
forth in section 552b(c) (4) and (6), Title 5 
U.S.C., and the Determination of the Director, 
Management Analysis and Services Office, 
CDC, pursuant to Public Law 92-463. 


Matters to be Discussed: The meeting will 
include the review, discussion, and 
evaluation of applications received in 
response to “HIV IIl—Identifying Ground- 
Breaking Behavioral Interventions to Prevent 
HIV Transmission,’’ PA PSO6-—005; 
“Reducing Sexual Risk HIV Acquisition and 
Transmission,” PA PS06-—007 and “HIV 
Prevention Intervention Research with HIV 
Positive Incarcerated Populations,” PA 
PS06-011. 

For Further Information Contact: Chris 
Langub, Ph.D., Scientific Review 
Administrator, National Institute for 
Occupational Safety and Health, CDC, 1600 
Clifton Road NE., Mailstop D72, Atlanta, GA 
30333, Telephone 404.639.4640. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both CDC and the Agency for Toxic 
Substances and Disease Registry. 


Dated: May 18, 2006. 
Alvin Hall, 
Director, Management Analysis and Services 


Office, Centers for Disease Control and 
Prevention. 


{FR Doc. E6-8128 Filed 5-25-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Disease, Disability, and !njury 
Prevention and Control Special 
Emphasis Panels (SEP): HIV i—Use of 
Respondent-Driven Sampling To 
Reach Bisexually Active MSM Program 
Announcement (PA) PS06-008; 
Reducing Sexual Risk for HIV 
Acquisition and Transmissions Among 
African American MSM, PA PS06-006; 
Strategies for Identifying At-Risk 
African American Men Who Have Sex 
With Men, PA PS06-—009 and Research 
To Evaluate an Effective Community 
Level Intervention Adapted for Black 
Men Who Have Sex With Men, PA 
PS06-010 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting: 


Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis 
Panel (SEP): HIV I—Use of Respondent- 
Driven Sampling to Reach Bisexually Active 
MSM, PA PS06-008; Reducing Sexual Risk 
for HIV Acquisition and Transmissions 
Among African American MSM, PA PS06- 
006; Strategies for Identifying At-Risk African 
American Men Who Have Sex With Men, PA 
PSO6-009 and Research to Evaluate an 
Effective Community Level Intervention 


Adapted for Black Men Who Have Sex With * 
Men, PA PSO6-010. 

Time and Date: 8 a.m.—5 p.m., June 20, 
2006 (Closed). 

Place: Marriott Suites Midtown, 35 14th 
Street, Atlanta, GA 30309, Telephone 
404.876.8888. 

Status: The meeting will be closed to the 
public in accordance with provisions set 
forth in section 552b(c)(4) and (6), Title 5 
U.S.C., and the Determination of the Director, 
Management Analysis and Services Office, 
CDC, pursuant to Public Law 92-463. 

Matters to be Discussed: The meeting will 
include the review, discussion, and 
evaluation of applications received in 
response to “Use of Respondent-Driven 
Sampling to Reach Bisexually Active MSM,” 
PA PS06-008; “Reducing Sexual Risk for HIV 
Acquisition and Transmissions Among 
African American MSM,” PA PSO6—006; 
“Strategies for Identifying At-Risk African 
American Men Who Have Sex With Men,” 
PA PS06-009 and “Research to Evaluate an 
Effective Community Level Intervention . 
Adapted for Black Men Who Have Sex With 
Men,” PA PSO6-010. 

For Further Information Contact: Jim 
Newhall, Ph.D., Scientific Review 
Administrator, Office of Public Health 
Research, CDC, 1600 Clifton Road NE., 
Mailstop D72, Atlanta, GA 30333, Telephone 
404.639.4641. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both CDC and the Agency for Toxic 
Substances and Disease Registry. 


Dated: May 19, 2006. 
Alvin Hall, 
Director, Management Analysis and Services - 


Office, Centers for Disease Control and 
Prevention. 


[FR Doc. E6—8130 Filed 5—25—06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


National Institute for Occupational 
Safety and Health, Safety and 
Occupational Health Study Section 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following committee 
meeting. 

Name: Safety and Occupational Health 
Study Section (SOHSS), National Institute for 
Occupational Safety and Health (NIOSH). 

Times and Dates: 

8 a.m.—5 p.m., June 13, 2006. 
8:30 a.m.—5 p.m., June 14, 2006. 

Place: Embassy Suites Hotel, 8978 
International Drive, Orlando, Florida 32819, 
Telephone 407.352.1400, Fax 407.363.1120. 
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Status: 


Open 8 a.m.—8:30 a.m., June 13, 2006. 
Closed 8:30 a.m.—5 p.m., June 13, 2006. 
Closed 8:30 a.m.—5 p.m., June 14, 2006. 

Purpose: The Safety and Occupational 
Health Study Section will review, discuss, 
and evaluate grant application(s) received in 
response to the Institute’s standard grants 
review and funding cycles pertaining to 
research issues in occupational safety and 
health and allied areas. 

It is the intent of the Institute to support 
broad-based research endeavors in keeping 
their program goals. This will lead to 
improved understanding and appreciation for 
the magnitude of the aggregate health burden 
associated with occupational injuries and 
illnesses, as well as to support more focused 
research projects, which will lead to 
improvements in the delivery of occupational 
safety and health services, and the 
prevention of work-related injury and illness. 
It is anticipated that research funding will 
promote these program goals. 

Matters to be Discussed: The meeting will 
convene in open session from 8 a.m.—8:30 
a.m. on June 13, 2006, to address matters 
related to the conduct of Study Section 
business. The remainder of the meeting will 
proceed in closed session. The purpose of the 
closed session is for the study section to 
consider safety and occupational health- 
related grant applications. These portions of 
the meeting will be closed to the public in 
accordance with provisions set forth in 
section 552b(c)(4) and (6), Title 5 U.S.C., and 
the Determination of the Director, 
Management Analysis and Services Office, 
Centers for Disease Control and Prevention, 
pursuant to section 10(d) Public Law 92-463. 

Agenda items are subject to change as 
priorities dictate. 

For Further Information Contact: Price 
Connor, Ph.D., NIOSH Health Scientist, 1600 
Clifton Road, NE., Mailstop E-20, Atlanta, 
Georgia 30333, telephone 404.498.2511, fax 
404.498.2569. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities for 
both CDC and the Agency for Toxic 
Substances and Disease Registry. 


Dated: May 22, 2006. 
Alvin Hall, 


Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention. 

[FR Doc. E6-8126 Filed 5-25-06; 8:45 am] 


BILLING CODE 4163-19-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS—668B, CMS—R- 
284, CMS—R-205, CMS-—10187, and CMS-— 
10116] 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the Agency’s function; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Post Clinical 
Laboratory Survey Questionnaire and 
Supporting Regulations in 42 CFR 
493.1771, 493.1773, and 493.1777; Use: 
To provide an opportunity and a 
mechanism for Clinical Laboratory 
Improvement Amendments of 1988 
(CLIA) laboratories surveyed by CMS or 
CMS’ agents to express their satisfaction 
and concerns about the CLIA survey 
process.; Form Number: CMS—668B 
(OMB#: 0938-0653); Frequency: 
Recordkeeping, Reporting—Biennially; 
Affected Public: Business or other for- 
profit and Not-for-profit institutions; 
Number of Respondents: 21,000; Total 
Annual Responses: 10,500; Total 
Annual Hours: 2,625. . 

2. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Medicaid 
Statistical Information System; Use: 
State data are reported by the Federally 
mandated electronic process, known as 
Medicaid Statistical Information System 
(MSIS). These data are the basis of 


actuarial forecasts for Medicaid service 
utilization and costs; of analysis and 
cost savings estimates required for 
legislative initiatives relating to 
Medicaid; and for responding to 
requests for information from CMS 
components, the Department, Congress 
and other customers.; Form Number: 
CMS-—R-284 (OMB#: 0938-0345); 
Frequency: Quarterly; Affected Public: 
State, Local or Tribal Government; 
Number of Respondents: 53; Total 
Annual Responses: 212; Total Annual 
Hours: 2,120. 

3. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Information 
Collection Requirements Referenced in 


‘HIPAA, Title 1 forthe Individual 


Market, supporting regulations at 45 
CFR 148.120, 148.122, 148.124, 148.126, 
and 148.128, and Forms/instructions; 
Use: The provisions of Title I of the 
Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) 
amend the Public Health Service Act 
(PHS Act) and are designed to make it 
easier for people to get access to health 
care coverage, reduce the limitations 
that can be put on the coverage, and 
limit the issuers’ ability to terminate 
coverage. This information collection 
requirement will ensure that issuers in 
the individual market comply with Title 
1 of HIPAA, provide individuals with 
certificates of creditable coverage 
necessary to demonstrate prior ~ 
creditable coverage, file the necessary 
documentation with CMS for review in 
States that have Federal direct 
enforcement, and ensure States’ 
flexibility to implement State alternative 
mechanisms. Individuals and their 
dependents need certificates of 


. creditable coverage to take advantage of 


the rights they have under HIPAA. 
States and CMS need the information 
supplied by issuers to properly perform 
their regulatory functions under HIPAA 
and or existing State law.; Form 
Number: CMS—R-205 (OMB#: 0938— 
0703); Frequency: Recordkeeping, Third 
party disclosure, and Reporting—On 
Occasion; Affected Public: Individuals 
or Households, Business or other for- 
profit, Not-for-profit institutions and 
Federal, State, Local or Tribal 
Government; Number of Respondents: 
1,042; Total Annual Responses: 
2,987,501; Total Annual Hours: 868,147. , 
4. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Evaluation of 
the Demonstration of Coverage of 
Chiropractic Services Under Medicare; 
Use: Section 651 of the Medicare 
Prescription Drug, Improvement and 
Modernization Act of 2003, authorizes a 
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two-year demonstration “‘to evaluate the 
feasibility and advisability of covering 
chiropractic services under Medicare’. 
The Demonstration aims to evaluate 
both the costs and the benefits of 
expanded coverage for chiropractic 
services. The evaluation will examine 
the achievements as well as the 
difficulties inherent in demonstration 
implementation. The study includes a 
descriptive evaluation of the program, a 
survey of a total of 2,000 beneficiaries 
using expanded services, analyses of 
medical claims to determine service 
utilization and expenditures, as well as 
the cost impact on the Medicare 
program. These data will allow the 
researchers to examine use, 
effectiveness, and satisfaction of 
Medicare beneficiaries with the 
chiropractic services they receive in 
relation to their demographic and 
clinical characteristics. The results will 
help CMS to understand the user’s 
experience with chiropractic services 
and with this Medicare demonstration.; 
Form Number: CMS-—10187 (OMB#: 
0938-New); Frequency: Reporting— 
Monthly; Affected Public: Individuals or 
Households; Number of Respondents: 
2000; Total Annual Responses: 2000; 
Total Annual Hours: 667. 


5. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Conditions of 
Payment of Power Mobility Devices, 
including Power Wheelchairs and 
Power-Operated Vehicles (CMS-—3017- 
IFC); Use: CMS—3017-IFC (Conditions 
for Payment of Power Mobility Devices, 
including Power Wheelchairs and 
Power-Operated Vehicles) provides 
further guidance with respect to the 
prescribing of and payment for Power 
Mobility Devices (PMDs). This rule 
defines the term power mobility devices 
(PMDs) as power wheelchairs and 
power operated vehicles (POVs or 
scooters). This rule conforms our 


regulations to section 302(a)(2)(E)(iv) of 


the Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 (MMA). The MMA mandated: (1) 
A face-to-face examination of the 
individual be conducted by a physician 
(as defined in section 1861(r)(1) of the 
Social Security Act (the Act)), a 
physician assistant, a nurse practitioner 
or a Clinical nurse specialist (as those 
terms are defined in section 1861(aa)(5) 
of the Act; and (2) that payment may not 
be made for a power wheelchair unless 
the physician or treating practitioner 
has written a prescription for the item. 
With this information collection 
request, CMS is seeking approval for the 
collection requirements associated with 


CMS-3017-IFC (70 FR 50940).; Form 
Number: CMS—10116 (OMB#: 0938— 
0971); Frequency: Recordkeeping and 
Reporting—On occasion; Affected 
Public: Business or other for-profit, Not- 
for-profit institutions, Federal 
government, State, Local, or Tribal 
governments; Number of Respondents: 
17,000; Total Annual Responses: 
37,400; Total Annual Hours: 37,400. 
To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or E- 


‘mail your request, including your 


address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786- 
1326. 

Written comments and 
recommendations for the proposed 
information collections must be mailed 
or faxed within 30 days of this notice 
directly to the OMB desk officer: OMB 
Human Resources and Housing Branch, 
Attention: Carolyn Lovett, New . 


Executive Office Building, Room 10235,. 


Washington, DC 20503. Fax Number: 
(202) 395-6974. 

Dated: May 15, 2006. 
Michelle Shortt, ~ 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
{FR Doc. E6—7944 Filed 5-25-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 


‘Services 


[CMS-4117-FN] 


Medicare Program; Approval of URAC 
for Deeming Authority for Medicare 
Advantage Health Maintenance 
Organizations and Local Preferred 
Provider Organizations 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Final notice. 


SUMMARY: This final notice announces 
the approval of URAC for deeming 
authority as a national accreditation 
organization for health maintenance 
organizations and local preferred 
provider organizations participating in 
the Medicare Advantage program, for a 
term of 6 years upon publication of this 
notice in the Federal Register. This 
notice describes the processes and 
criteria used in evaluating the 


application. We did not receive any ~ 
public comments during the public 
comment period, which ended on April 
28, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Shaheen Halim, Ph.D., (410) 786-0641. 


I. Background 


Under the Medicare program, eligible 
beneficiaries may receive covered 
services through a managed care 
organization (MCO) that has & Medicare 
Advantage (MA) (formerly, 
Medicare+Choice) contract with the 
Centers for Medicare & Medicaid . 
Services (CMS). The regulations 
specifying the Medicare requirements 
that must be met in order for an MCO 
to enter into an MA contract with CMS 
are located at 42 CFR part 422. These 
regulations implement Part C of Title 
XVIII of the Social Security Act (the 
Act), which specifies the services that 
an MCO must provide and the 
requirements that the organization must 
meet to be an MA contractor. Other 
relevant sections of the Act are Parts A 
and B of Title XVIII and Part A of Title 
XI pertaining to the provision of 
services by Medicare-certified providers 
and suppliers. 

Generally, for an organization to enter 
into an MA contract, the organization 
must be licensed by the State as a risk- 
bearing organization as set forth in part 
422 of our regulations. Additionally, the 
organization must file an application 
demonstrating that it meets other 
Medicare requirements in part 422 of 
our regulations. Following approval of 
the contract, we engage in routine 
monitoring and oversight audits of the 
MA organization to ensure continuing 
compliance. The monitoring and 
oversight audit process is 
comprehensive and uses a written 
protocol that itemizes the Medicare 
requirements the MA organization must 
meet. 

As an alternative for meeting some 
Medicare requirements, an MA | 
organization may be exempt from our 
monitoring of certain requirements in 
subsets listed in section 1852(e)(4)(B) of 
the Act as a result of an MA 
organization’s accreditation by a CMS- 
approved accrediting organization (AO). 
In essence, the Secretary ‘deems’ that 
the Medicare requirements are met 
based on a determination that the AO’s 
standards are at least as stringent as 
Medicare requirements. 

An organization that applies for MA 
deeming authority is generally 
recognized by the industry as an entity 
that accredits MCOs that are licensed as 
a health maintenance organization 
(HMO) or a preferred provider 
organization (PPO). As we specify at 
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§ 422.157(b)(2) of our regulations, the 
term for which an AO may be approved 
by us may not exceed 6 years. For 


- continuing approval, the AO must re- 


apply to us. 


II. Deeming Application Approval 
Process 


Section 1852(e)(4)(C) of the Act 
requires that within 210 days of receipt 
of an application, the Secretary shall 
determine whether the applicant meets 
criteria specified in section 1865(b)(2) of 
the Act. Under these criteria, the 
Secretary will consider for a national 
accreditation body, its requirements for 
accreditation, its survey procedures, its 
ability to provide adequate resources for 
conducting activities, its monitoring 
procedures for provider entities found 
out of compliance with the conditions 
or requirements, and its ability to 
provide the Secretary with necessary 
data for validation. 

Section 1865(b)(3)(A) of the Act 
further requires that we publish a notice 
identifying receipt of an organization’s 
application identifying the national 
accreditation body making the request, 
and providing at least a 30-day public 


comment period. We must publish a 


finding of approval or denial of the 
application within 210 days from the 
receipt of the completed application. 


Ill. Provisions of the Proposed Notice 


On March 24, 2006, we published a 
proposed notice in the Federal Register 
(71 FR 14922) announcing URAC’s 
October 12, 2005 application for 
deeming authority for MA HMOs and 
local PPOs in the following six areas: 

¢ Quality improvement. 

e Antidiscrimination. 

e Access to services. 

e Confidentiality and accuracy of 
enrollee records. 

e Information on advance directives. 

e Provider participation rules. 

In the proposed notice, we described 
our evaluation criteria. Under 
§ 422.158(a), this includes but is not 
limited to, the following: 

e The equivalency of URAC’s 
requirements for HMOs and PPOs to our 
comparable MA organization ~ 
requirements. 

e URAC’s survey process, to 
determine the following: 

+ The frequency of surveys. 

+ The types of forms, guidelines, and 
instructions used by surveyors. 

+ Descriptions of the accreditation 
decision making process, deficiency 
notification and monitoring process, 
and compliance enforcement process. 

e Detailed information about 
individuals who perform accreditation 
surveys including— 


+ Size and composition of the survey 
team; 

+ Education and experience 
requirements for the surveyors; 

‘+ In-service training required for 
surveyor personnel; 

+ Surveyor performance evaluation 
systems; and 

+ Conflict of interest policies relating 
to individuals in the survey and 
accreditation decision process. 

e Descriptions of the organization’s— 

+ Data management and analysis . 
system; 

+ Policies ahd procedures for 
investigating and responding to 
complaints against accredited 
organizations; 

+ Types and categories of 
accreditation offered and MA 
organizations currently accredited 
within those types and categories. 

In accordance with § 422.158(b) of our 


' regulations, the applicant must provide 


documentation relating to— 

e Its ability to provide data in a CMS 
compatible format; 

e The adequacy of personnel and 
other resources necessary to perform the 
required surveys and other activities; 
and 

e Assurances that it will comply with 
ongoing responsibility requirements 
specified in § 422.157(c) of our 
regulations. We also must have an’ 
opportunity to observe the applicant 
using the accreditation processes under 
which it intends to deem compliance. 
Those observational site visits allow us 
to verify that the information presented 
in the application is correct and to make 
a determination on the application. 

In accordance with section 
1865(b)(3)(A) of the Act, the proposed 


notice solicited public comment on the 


ability of URAC’s accreditation program 
to meet or exceed the Medicare 
requirements for which it seeks 
authority to deem. We did not receive 
any public comments in response to the 
proposed notice. 


IV. Evaluation of Application for 
Deeming Authority 


Following the receipt of URAC’s 
application for deeming authority on. 
October 12, 2005, for MA organizations 
that are licensed as either HMOs or 
PPOs, we began our review and 
evaluation under § 422.158(a) of the 
regulations. Our review and evaluation 
included, but was not limited to, the 
information and criteria provided in 
sections II and III of this final notice. 
Additionally, we observed on-site 
application of URAC’s accreditation 
processes twice at two separate 
managed care organizations. Following 
these two observational opportunities, 


we detetmined that URAC’s criteria and 
methods of evaluating MA plans meet or 
exceed ours. We grant approval of 
URAC’s application for deeming 
authority fer MA HMOs and local PPOs 
for a term of 6 years beginning upon 
publication of this final notice. 


V. Executive Order 12866 Statement 


In accordance with the provisions of 
Executive Order 12866, this regulation 
was not reviewed by the Office of 
Management and Budget. 


Authority: Sections 1852 and 1865 of the 
Social Security Act (42 U.S.C. 1395w—22 and * 
1395bb). 


(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Dated: May 17, 2006. 
Mark B. McClellan, 
Administrator, Centers for Medicare & 
Medicare Services. 
[FR Doc. E6-8135 Filed 5-25-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[CMS-1324-N] 


Medicare Program; Public Meeting in 
Calendar Year 2006 for New Clinicai 
Laboratory Tests for Payment 
Determinations 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Notice.. 


SUMMARY: This notice announces a 
public meeting to discuss payment 
determinations for specific new 
Physicians’ Current Procedural 
Terminology (CPT) codes for clinical 
laboratory tests. The meeting provides a 
forum for interested parties to make oral 
presentations and submit written 
comments on the new codes that will be 
included in Medicare’s Clinical 
Laboratory Fee Schedule for calendar 
year 2007, which will be effective on 
January 1, 2007. Discussion is directed 
toward technical issues relating to 
payment determinations for a specified 


_ list of new clinical laboratory codes. 


The development of the codes for 
clinical laboratory tests is performed by 
the CPT Editorial Panel and will not be 
discussed at the public meeting. 

DATES: The public meeting announced 
in this notice is scheduled for Monday, 
July 17, 2006 from 10 a.m. to 3 p.m. 


30424 


Federal Register/Vol: 71, No. 102/Friday, May 26, 2006/ Notices 


ADDRESSES: The public meeting will be 
held in the main auditorium of the 
central building of the Centers for 
Medicare & Medicaid Services, 7500 
Security Boulevard, Baltimore, MD 
21244. 


FOR FURTHER INFORMATION CONTACT: 
Anita Greenberg, (410) 786-4601. 
SUPPLEMENTARY INFORMATION: 


I. Background 


Section 531(b) of the Medicare, 
Medicaid, and State Child Health 
Insurance Program Benefits 
Improvement and Protection Act of 
2000 (BIPA), Pub. L. 106-554, mandated 
procedures that permit public 
consultation for payment 
determinations for new clinical 
laboratory tests under Part B of title _ 
XVIII of the Social Security Act (the 
Act) in a manner consistent with the 
procedures established for 
implementing coding modifications for 
International Classification of Diseases, 
Ninth Revision, Clinical Modification 
(ICD-9-CM). The procedures and public 
meeting announced in this notice for 
new clinical laboratory tests are in 
accordance with the procedures 
published on November 23, 2001 in the 
Federal Register (66 FR 58743) to 
implement section 531(b) of BIPA. Also, 
section 942(b) of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003 (MMA), Pub. 
L. 108-173, added section 
1833(h)(8)(B)(iii) to the Act to require 
that we convene a public meeting to 
receive comments and 
recommendations (and data on which 
recommendations are based) for 
establishing payment amounts for new 
clinical laboratory tests. 

A newly created CPT code can either 
represent a refinement or modification 
of existing test methods, or a 
substantially new test method. The 
newly created CPT codes for calendar 
year 2007 will be listed on our Web site 
http://www.cms.hhs.gov/ 
ClinicalLabFeeSched on or after June 19, 
2006. 

The first method, called cross- 
walking, is used when a new test is 
determined to be similar to an existing 
test, multiple existing test codes, or a 
portion of an existing test code. The 
new test code is then assigned the 
related existing local fee schedule 
amounts and resulting national 
limitation amount. The second method, 
called gap-filling, is used when no 
comparable, existing test is available. 
When using this method, instructions ° 
are provided to each Medicare carrier to 
determine a payment amount for its 
geographic area(s) for use in the first 


~ year, and the carrier-specific amounts 


are used to establish a national 
limitation amount for following years. 
For each new clinical laboratory test 
code, a determination must be made to 
either cross-walk or to gap-fill, and if 
cross-walking is appropriate, to identify 
which tests to cross-walk. 


Il. Format 


This meeting is open to the public. 
For registration information, see section 
Ill. The on-site check-in for visitors will 
be held from 9:30 a.m. to 10.a.m., 
followed by opening remarks. 
Registered persons from the public may 
discuss andrecommend payment, 
determinations for specific new CPT ~ 
codes for the 2007 Clinical Laboratory 
Fee Schedule. 

The public meeting is intended to 
provide expert input on the nature of 
new Clinical laboratory tests and receive 
recommendations to either cross-walk 
or gap-fil! for payment. Decisions 
regarding payment for the newly created 
Physicians’ Current Procedural 
Terminology (CPT) codes will not be 
made at this meeting. A summary of the 
new codes and the payment 
recommendations that are presented 
during the public meeting will be 
posted on our Web site by September 8, 
2006 and can be accessed at http:// 
www.cms.hhs.gov/ClinicalLabFeeSched. 
In addition, the summary of the meeting 
will list additional comments received 
on or before 15 days after the meeting. 
The summary will also display our 
tentative payment determinations, and 
interested parties may submit written 
comments on the tentative payment 
determinations by September 22, 2006 
to the following address: Centers for 
Medicare & Medicaid Services (CMS), 
Center for Medicare Management, 
Mailstop: C4—07-07, 7500 Security 
Boulevard, Baltimore, Maryland 21244— 
1850. 

Oral presentations must be brief, and 
must be accompanied by three written 
copies. Presenters may also make copies 
available for approximately 50 meeting 
participants. Presenters should address 
the new test code(s) and descriptor(s), 
the test purpose and method, costs and 
charges, and present a recommendation 
with rationale for one of two methods 
(cross-walking or gap-fill) for 
determining payment for new clinical 
laboratory codes. 


III. Registration Instructions 


CMM is coordinating the meeting _ 
registration. Beginning June 19, 2006, | 
registration may be completed on-line at 
http://www.cms.hhs.gov/ 
ClinicalLabFeeSched. The following 
information must be submitted when 


registering: Name; company name; 
address; telephone number(s); and E- 
mail address(es). 


When registering, individuals who 
want to make a presentation must also 
specify which new clinical laboratory 
test code(s) they will be presenting. A 
confirmation will be sent upon receipt 


-of the registration. Individuals may also 


register by calling Anita Greenberg at 
(410) 786-4601. Registration Deadline: 
Individuals must register by July 12, 
2006. 


IV. Security, Building, and Parking 
Guidelines 


The meeting will be held in a Federal 
government building; therefore, Federal 
security measures are applicable. In 
planning your arrival time, we 
recommend allowing additional time to 
clear security. In order to gain access to 
the building and grounds, participants 
must bring a government-issued photo 
identification and a copy of their 
written meeting registration 
confirmation. Persons without proper 
identification may be denied access to 
the building. 


Individuals who are not registered in 
advance will not be permitted to enter 
the building and will be unable to 
attend the meeting. The public may not. 
enter the building earlier than 30 to 45 
minutes prior to the convening of the 
meeting each day. 


Security measures also include 
inspection of vehicles, inside and out, at 
the entrance to the grounds. In addition, 
all persons entering the building must 
pass through a metal detector. All items 
brought to CMS, whether personal or for 
the purpose of demonstration or to 
support a presentation, are subject to 
inspection. 


V. Special Accommodations 


Individuals attending the meeting 
who are hearing or visually impaired 
and have special requirements, or a 
condition that requires special 
assistance, should provide the 
information upon registering for the 
meeting. 

Authority: Sections 1102, 1833, and 1871 
of the Social Security Act (42 U.S.C. 1302, 42 
U.S.C. 13951, and 42 U.S.C..1395hh). 
(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare— 
Supplementary Medical Insurance Program.) 

Dated: April 19, 2006. 

Mark B. McClellan, 

Administrator, Centers for Medicare & 
Medicaid Services. 

[FR Doc. E6—7503 Filed 5-25-06; 8:45 am] 
BILLING CODE 4120-01-P 
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DEPARTMENT OF HEALTH AND . 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2006N-0184] 


Agency information Collection 
Activities; Proposed Collection; 
Comment Request; Investigational 
‘Device Exemptions Reports and 
Records 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
. opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
Investigational Device Exemptions 
Reports and Records. 

DATES: Submit written or electronic 
comments on the collection of 
information by July 25, 2006. 
ADDRESSES: Submit electronic 
comments on the collection of 

_ information to: http://www.fda.gov/ 
dockets/ecomments. Submit written 
comments-on the collection of 
information to the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. All 
comments should be identified with the 
docket number found in brackets in the 
heading of this document. 

FOR FURTHER INFORMATION CONTACT: 
Denver Presley, Office of Management 
Programs (HFA-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1472. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third p 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 


proposed collection of information, 
including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 

With respect to the following 
collection of information, FDA invites 
comments on these topics: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of FDA’s functions, including whether 
the information will have practical 
utility; (2) the accuracy of FDA’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques, 
when appropriate, and other forms of 
information technology. 


Investigational Device Exemptions 
Reports and Records—21 CFR 812 
(OMB Control Number 0910-0078) 


Section 520(g) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360j(g)) establishes the statutory 
authority to collect information 
regarding investigational devices, and 
establishes rules under which new 
medical devices may be tested using 
human subjects in a clinical setting. The 
Food and Drug Administration 
Modernization Act of 1997 added 
section 520(g)(6) to the act and 
permitted changes to be made to either 
the investigational device or to the 
clinical protocol without FDA approval 
of an investigational device exemption 
(IDE) supplement. 

An IDE allows a device, which would 
otherwise be subject to provisions of the 
act, such as premarket notification or 
premarket approval, to be used in 
investigations involving human subjects 


. in which the safety and effectiveness of 


the device is being studied. The purpose 
of part 812 (21 CFR part 812) is to 
encourage, to the extent consistent with 
the protection of public health and 
safety and with ethical standards, the 
discovery and development of useful 
devices intended for human use. The 
IDE regulation is designed to encourage 
the development of useful medical 
devices, and allow investigators the 
maximum freedom possible, without 
jeopardizing the health and safety of the 
public or violating ethical standards. 

To do this, the regulation provides for 
different levels of regulatory control 


depending on the level of potential risk 
the investigational device presents to 
human subjects. Investigations of 
significant risk devices, ones that 
present a potential for serious harm to 
the rights, safety or welfare of human 
subjects, are subject to the full 
requirements of the IDE regulation. 
Nonsignificant risk device 
investigations, ones that do not present 
a potential for serious harm, are subject 
to the reduced burden of the abbreviated 
requirements. 

The regulation also includes 
provisions for treatment IDEs. The 
purpose of these provisions is to 
facilitate the availability, as early in the 
device development process as possible, 
of promising new devices to patients 
with life-threatening or serious : 
conditions for which no comparable or 
satisfactory alternative therapy is 
available. 

Section 812.10 allows the sponsor of 
the IDE to request a waiver to all of the 
requirements of part 812. This 
information is needed for FDA to 
determine if waiver of the requirements 
of part 812 will impact the public’s 
health and safety. 

Sections 812.20, 812.25, and 812.27, 
consist of the information necessary to 
file an IDE application with FDA. The 
submission of an IDE application to 
FDA is required only for significant risk 
device investigations. Section 812.20 
lists the data requirements for the 
original IDE application; §812.25 lists 
the contents of the investigational plan; 
and § 812.27 lists the data relating to 
previous investigations or testing. The 
information in this original IDE 
application is evaluated by the Center 
for Devices and Radiological Health to 
determine whether the proposed 
investigation will reasonably protect the 
public health and safety, and for FDA to 
make a determination to approve the | 
IDE. 

Once FDA approves an IDE 
application, a sponsor must submit 
certain requests and reports. Under 
§ 812.35 a sponsor who wishes to make 
a change in the investigation which 
affects the scientific soundness of the 
study or the rights, safety, or welfare of 
the subjects is required to submit a 
request for the change to FDA. Under 
§ 812.150 a sponsor is required to 
submit reports to FDA. These requests 
and reports are submitted to FDA as 
supplemental applications. This 
information is needed for FDA to assure 
protection of human subjects and to 
allow review of the study’s progress. 

Section 812.36(c) identifies the 
information necessary to file a treatment 
IDE application. FDA uses this 
information to determine if wider 
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distribution of the device is in the 
interests of the public health. Section 
812.36(f) identifies the reports required 
to allow FDA to monitor the size and 
scope of the treatment IDE, to assess the 
sponsor’s due diligence in obtaining 
marketing clearance of the device and to 
ensure the integrity of the controlled 
clinical trials. 

Section 812.140 lists the 


including correspondence and reports 
concerning the study; records of receipt, 
use or disposition of devices; records of 
each subject’s case history and exposure 
to the device; informed consent 
documentation; study protocol and 
documentation of any deviation from 
the protocol. Sponsors are required to 
maintain records including 


nonsignificant risk determination, 
records on device name and intended 
use, study objectives, investigator 
information, investigational review 
board (IRB) information, and statement 
on the extent that good manufacturing 
practices will be followed. 

The most likely respondents to this 
information collection will primarily be 


correspondence and reports concerning 
the study; records of shipment and 
disposition; signed investigator 
agreements; adverse device effects _ 
information; and, for a nonsignificant 
risk device study, an explanation of the 


medical device manufacturers, 
investigators, hospitals, health 
maintenance organizations, and 
businesses. 

FDA estimates the burden of this . 
collection of information as follows: 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN? 


recordkeeping requirements for 
investigators and sponsors. FDA 
requires this information for tracking 
and oversight purposes. Investigators 
are required to maintain records, 


Annual Frequency per ~ 
Response 


Total Annual Re- 
sponses 


‘ Hours per Re- 
21 CFR Section | No. of Respondents sponse: Total Hours 


812.10 


1 1 


812.20, 812.25, 
and 812.27 


600 0.5 


812.35 and 
812.150 (re- 
ports for sig- 
nificant risk 
studies) 


812.150 (reports 
for non-signifi- 
cant risk stud- 
ies) 


812.36(c) 


812.36 (f) 
Total 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN’ 


21 CFR Section - gp gg tid per Total Annual Records “lee. Total Hours 
812.140 Original 600 05 275 10 2,750 
812.140 Supple- 

mental 600 7 4,700 : 4,700 
812.140 Non-sig- 

nificant ; 600 1 600 ; 6 3,600 
Total 11,050 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


DEPARTMENT OF HEALTH AND 


Dated: May 18, 2006. The Food and Drug Administration | 
Jeffrey Shuren, HUMAN SERVICES (FDA) is announcing an amendment to 
' Assistant Commissioner for Policy. the notice of meeting of the Orthopaedic 
" [FR Doc. E6-8125 Filed 5-25-06; 8:45 am] Food and Drug Administration and Rehabilitation Devices Panel of the 
BILLING CODE 4160-01-S : Orthopaedic and Rehabilitation Medical Devices Advisory Committee. 


This meeting was announced in the 
Federal Register of April 19, 2006 (71 
FR 20111). The amendment is being 
made to reflect a change in the 
Procedure portion of the document, 
specifically due to a change in the 
scheduling of the oral presentations 


Devices Panel of the Medical Devices 
Advisory Committee; Amendment of 
Notice 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice 


= 
| 


Federal Register/Vol. 71, No. 102/Friday, May 26, 2006/ Notices 


30427 


from the public. There are no other 
changes. 


FOR FURTHER INFORMATION CONTACT: 
Janet L. Scudiero, Center for Devices 
and Radiological Health (HFZ—410), 
Food and Drug Administration, 9200 
Corporate Blvd., Rockville, MD 20850, 
301-594—1184, ext. 176, or FDA 
Advisory Committee Information Line, 
1-800-741-8138 (301-443-0572 in the 
Washington, DC area), code 
3014512521. Please call the Information 
Line for up-to-date information on this’ 
meeting. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of April 19, 2006, FDA 
announced that a meeting of the 
Orthopaedic and Rehabilitation Devices 
Panel of the Medical Devices Advisory 
Committee would be held on June 2, 
2006, from 8:30 a.m. to 3:30 p.m. On 
page 20111, in the second and third 
columns, the Procedure portion is 
amended to read as follows: 

Procedure: Interested persons may 
present data, information, or views, 
orally or in writing, on issues pending 
before the committee. Written 
submissions may be made to the contact 
person on or before May 19, 2006. Oral 
presentations from the public will be 
scheduled for approximately 30 minutes 
at the beginning of the committee 
deliberations and for approximately 30 
minutes near the end of the 
deliberations. Time allotted for each 
presentation may be limited. Those 
desiring to make formal oral ~ 
presentations should notify the contact 
person and submit a brief statement of 
the general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time requested to make 
their presentation on or before May 19, 
2006. 

This notice is issued under the 
Federal Advisory Committee Act (5 
U.S.C. app. 2) and 21 CFR part 14, 
relating to the advisory committees. 


Dated: May 18, 2006. 
Randall W. Lutter, 


Associate Commissioner for Policy and 
Planning. 


[FR Doc. E6—8088 Filed 5—25-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 

ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Tetrahalogenated Compounds Useful as 
Inhibitors 

Description of Technology: Cancer is 
the second leading cause of death in 
United States and it is estimated that 
there will be approximately 600,000 
deaths caused by cancer in 2006. A 
major drawback of the existing 


- chemotherapies is the cytotoxic side- 


effects that are associated with them. 
Thus, there is a need to develop new 
therapeutic approaches with reduced 
side-effects. 

Anti-angiogenic therapy is a recent 
approach in cancer therapeutics 
targeting the formation of blood vessels 
that are necessary for tumor growth. 
Recently, the anti-angiogenic molecule 
bevacizumab (Avastin) has gained 
approval from the FDA for the first-line 
treatment of metastatic colon cancer in 
combination with standard 
chemotherapy. Another promising anti- 
angiogenic molecule is thalidomide. 
Thalidomide has been approved as an 
anti-cancer agent and for other use in 
Europe and Australia. However, its use 
as a drug has been limited by its effect 
as a teratogen, necessitating the 
development of new thalidomide 
analogs with improved efficacy and 
reduced toxicity. 

This technology describes synthesis of 
several tetrahalogenated thalidomide 
derivatives that are potentially more 
anti-angiogenic than thalidomide. More 
specifically, two series of analogs based 
on two major common pharmacophores 
have been synthesized. One series 
preserves the thalidomide common 
structure, while the other series 
contains a different common structure 


(tetrafluorobenzamides). Several analogs 
from both series have shown significant 
anti-angiogenic properties, in vitro. This 
technology has therapeutic potential for 
a broad spectrum of cancer related 
diseases alone, or in combination with 
existing therapies. 

Applications: Novel tetrahalogenated 
thalidomide analogs containing the 
thalidomide pharmacophore with 
improved anti-angiogenic activity; 
Novel tetrahalogenated thalidomide 
analogs containing d different common 
structure (tetrafluorobenzamides) with 
considerable anti-angiogenic activity; 
Use of the compounds for the treatment 
of several cancers; Use of the 
compounds for the treatment other 
diseases including autoimmune 
diseases. 

Market: 600,000 deaths from cancer 
related diseases estimated in 2006. The 
technology platform involving novel 
anti-angiogenic small molecule cancer 
therapy technology has a potential 
market of more than 2 billion U.S. 
dollars. The technology platform has 
additional market in treating several 
other clinical problems such as 
autoimmune diseases. 

Development Status: The technology 
is currently in the pre-clinical stage of 
development. 

Inventors: William D. Figg (NCI), Erin 
Lepper (SAIC), et al. 

Publications: 

SS Ng et al., “Antitumor effects of 
thalidomide analogs in human prostate 
cancer xenografts implanted in 
immunodeficient mice,” Clin Cancer 
Res. 2004 Jun 15; 10 (12 Pt 1):4192-7. 

WL Dahut et al., “Randomized phase 
II trial of docetaxel plus thalidomide in 
androgen-independent prostate cancer,” 
J] Clin Oncol. 2004 Jul 1; 22 (13): 2532-— 
9. 

S Kumar et al., “Antimyeloma activity 
of two novel N-substituted and 
tetraflourinated thalidomide analogs,” 
Leukemia 2005 Jul; 19 (7):1253-61. 

Patent Status: U.S. Provisional 
Application filed 13 Apr 2006 (HHS 
Reference No. E-—080—2006/0—US-—01). 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: David A. 
Lambertson, PhD.; 301-435-4632; 
lambertsond@od.nih.gov. 

Collaborative Research Opportunity: 
The National Cancer Institute, Center for 
Cancer Research, Medical Oncology 
Branch, Molecular Pharmacology 
Section is seeking statements of 
capability or interest from parties 
interested in collaborative reseatch to 
further develop, evaluate, or 
commercialize tetrafluorinated 
compounds as anti-cancer therapeutics. 
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Please contact Dr. W. Figg at 301-402- 
3623 for more information. 


Anti-Notch-1 Monoclonal Antibodies 
for Inducing Cellular Differentiation 
and Apoptosis 


Description of Technology: As cancer 
cells progress towards more aggressive , 
forms, they often become highly 
resistant to drug or radiation-induced 
apoptosis, generally through the loss of 
functien p53, a gene which can trigger 
apoptosis in response to DNA damage. 
Thus, novel strategies to induce 
apoptosis in tumor cells, especially p53- 
deficient cells, is an attractive and an 
active area of research. 


Using a model constituted by a p53- 
deficient mouse leukemia cell line, PHS 
scientists found that: (1) Antisense 
synthetic DNA oligonucleotides and 
stable incorporation of an antisense 
gene (a model for gene therapy) 
targeting notch-1, when given together 
with a differentiation-inducing 
antitumor drug, cause the cells to 
respond by massive apoptosis rather 
than differentiation; (2) stable 
incorporation of an antisense notch-1 
gene increases apoptosis in these cells 
even in the absence of any antitumor 
drugs. This suggests that antisense 
Notch-i treatment, by antisense 
oligonucleotides or by gene therapy, 
may be used alone or together with anti- 
cancer drugs to cause apoptosis in 
tumor cells. 


_ This invention provides 
compositions, pharmaceutical 
compositions, and methods for 
stimulating/increasing cell 
differentiation, and is particularly 
related to the treatment of tumors which 
have increased Notch-1 expression. A 
polyclonal and/or monoclonal antibody 
generated against human Notch-1 
Epidermal Growth Factor (‘“‘EGF’’) that 
recognizes an extracellular epitope of - 
Notch-1 and that stimulates target cell 
differentiation in the presence of a 
differentiation inducing agent is 
disclosed as is the hybridoma which 
produces these antibodies. 


Inventors: Lucio L Miele and Chana Y. 
Fuchs (FDA). 

Patent Status: PCT Application No. 
PCT/US99/23162 filed 01 Oct 1999, 
which published as WO 00/20576 on 13 
‘Apr 2000 (HHS Reference No. E-176- 
1998/1—PCT-01); U.S. Patent 
Application No. 11/069,208 filed 28 Feb 
2005, claiming priority to 02 Oct 1998 
(HHS Reference No. E-176-1998/1-US- 
08). 

Licensing Contact: David A. 
Lambertson, PhD.; 301-435-4632; 
lambertsond@od.nih.gov. 


Novel Bis-Acridones as Anti-Tumor 
Agents: Potential for Treating Drug 
Resistant Tumors 


Description of Technology: Cancer is 
the second leading cause of death in 
United States and it is estimated that 
there will be approximately 600,000 
deaths caused by cancer in 2006. 
Current chemotherapies are mostly 
based on the use of small molecules. A 
major drawback of these existing 
chemotherapies is the acquired or 
inherent resistance of certain tumors 
against these drugs. Treating resistant 
tumors has been a major challenge in 
the successful management of cancer, 
necessitating the development of new 
therapies to treat resistant tumors and 
thus expanding the life expectancy of 
cancer patients. 

The present invention discloses ma 
derivatives of Bis-acridones and related 
molecules and their pharmaceutically 
acceptable salts and their use as anti- 
tumor agents. Some of the derivatives 
have high anti-tumor activity both in 
vitro and in vivo. In addition to its anti- 
tumor activity these above mentioned 
compounds have been shown to be 
potent irreversible inhibitors of P- 
glycoprotein, a member of the ABC 
transporter protein family that has a 
major role in conferring multi-drug 
resistance. Therefore, these compounds 
have the potential of being used in 
combination with traditional 
chemotherapy to treat drug resistant 
tumors. In addition, to its anti- 
neoplastic property some of the 
derivatives of this family of compounds 
have been shown to have anti-HIV 
property. 

Inventors: Michejda et 
al. (NCI). 

Publications: 

WM Cholody et ai., 
“‘Bisimidazoacridones and related 
compounds: New antineoplastic agents 
with high selectivity against colon 
tumors,”’ J Med Chem. 1995 Aug 4; 38 
(16): 3043-52. 

JA Turpin et al., “Inhibition of 
acute-, latent-, and chronic- -phase 
human immunodeficiency virus type 1 
(HIV-1) replication by a 
bistriazoloacridone analog that 
selectively inhibits HIV—1 
transcription,’ Antimicrob Agents 
Chemother. 1998 Mar; 42 (3):487—94. 

Patent Status: U.S. Patent No. 
5,508,289 issued 16 Apr 1996 (HHS 
Reference No. E-106—1994/0-US-01); 
European Patent No. 0750612 issued. 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Michelle A. 
Booden, PhD.; 301-451-7337; 
boodenm@mail.nih.gov. 


Collaborative Research Opportunity: 
The National Cancer Institute, Center for 
Cancer Research is seeking statements of 
capability or interest from parties 
interested in collaborative research to 
further develop, evaluate, or 
commercialize certain derivatives of 
Bis-acridones and related molecules as 
well as their pharmaceutically 
acceptable salts as anti-tumor agents. 
Please contact Kathy Higinbotham at 
301-846-5465 or higinbok@mail.nih.gov 
for more information. 


-Dated: May 19, 2006. 
David R. Sadowski, 


Acting Director, Division of Technology 
Development and Transfer, Office of 
Technology Transfer, National Institutes of 
Health. 

[FR Doc. E6-8167 Filed 5-25-06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. ~ 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 

ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Antibodies That Specifically Recognize 
$100A15, a Protein Involved in 
Epidermal Differentiation and 
Inflammation 


Description of Technology: This 
technology describes rabbit polyclonal 
antibodies that recognize the human 
and mouse S$100A15 proteins. S100A15 
is involved in epidermal differentiation 
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and inflammation, and is dysregulated 
in skin tumors and inflammatory 
psoriasis. 

Applications: Diagnostic tool for 
evaluation of agents that alter skin 
pathology; research tool to probe the 
role of S100A15 during epidermal 
maturation, skin carcinogenesis, and 
inflammation; diagnostic tool for the 
clinical evaluation of skin tumors and 
inflammatory diseases such as psoriasis. 

Development Status: Early stage. 

Inventors: Ronald Wolf, Stuart H. 
Yuspa, Paul Goldsmith, and Christopher 
J. Voscopoulos (NCI). 

Publication: R. Wolf et al., “The 
mouse S100A15 ortholog parallels 
genomic organization, structure, gene 
expression, and protein-processing 
pattern of the human S100A7/A15 
subfamily during epidermal 
maturation,” ] Invest Dermatol advance 
online publication 09 March 2006, doi: 
10.1038/sj.jid.5700210. 

Patent Status: HHS Reference No. E- 
145-—2006/0—Research Tool. 

Licensing Status: Available for non- 
exclusive licensing under a Biological 
Materials License. 

Licensing Contact: Marlene K. Astor, 
JD, MS, MIP; 301/435-4426; 
ms482m@nih.gov. 


Potent Pharmacophoric Delta- and Mu- 
Opioid Receptor Antagonists and 
Conversion of Endomorphin Mu-Opioid 
Agonists to Antagonists 


Description of Technology: The 
inhibition (antagonism) of mu-opioid 
receptors is a critical human health 
topic, since this receptor is the key 
- element in the neural reward pathway 
in the central nervous system 
responsible for craving and addiction to 
food, alcohol or various drugs, such as 
morphine and its derivatives. 
Furthermore, antagonists to these 
receptors are absent in nature. This 
invention provides compositions for 
new modified opioid antagonists. 

For example, a series of dimeric N,N- 
dimethyl-Dmt-Tic (2’,6’-dimethyl-L- 
tyrosyl-1,2,3,4-tetrahydroisoquinoline-3- 
carboxylic acid) analogues were 
covalently linked tail-to-tail through 
diaminoalkane, and symmetric or 
asymmetric 3,6-diaminoalkyl-2(1H)- 
pyrazinone moieties. The latter 
compounds exhibit dual antagonism 
toward delta- and mu-opioid receptors 
providing a means to simultaneously 
regulate two independent opioid 
receptors to combat addiction, 
tolerance, and alcohol dependency. Dmt 
is the essential pluripotent amino acid 
residue that regulates binding to all 
opioid receptor molecules,.which are 
classified into delta, mu, and kappa 
subtypes depending on the type of 


interacting opioid. Compounds from 
another.class of mu-opioid antagonists 
were also prepared, including [N-allyl- 
Dmt1ilendomorphin-1 (N-allyl-Dmt-Pro- 
Trp-Phe-NH2) and [N-allyl- 
Dmti]endomorphin-2 (N-allyl-Dmt-Pro- 
Phe-Phe-NH2). 

The former set of dimeric compounds 
readily pass through the epithelial 
barriers in the gut and brain when 
injected systematically or taken orally. 
Additionally, these bivalent ligands 
would be attractive in drug design due 
to their stability to proteolytic 
degradation. That they are also slightly 
more hydrophobic may increase 
potency by their ability to transit 
membranes. 

Application: Potential opiate, food 
and alcohol addiction therapeutics. 

Development Status: Early stage. 

Inventors: Lawrence H. Lazarus 
(NIEHS) et al. 

Publications: 

T Li et al., “Potent Dmt-Tic 
pharmacophoric delta- and mu-opioid 
receptor antagonists,” (2005) Med 
Chem. 48:8035—44. 

T Li et al., “New series of potent 
delta-opioid antagonists containing the 
H-Dmt-Tic-NH-hexyl-NH-R motif,” 
(2005) Bioorg Med Chem Lett. 15:5517- 
20. 

Patent Status: U.S. Provisional 
Application No. 60/714,071 filed 04 Feb 
2005 (HHS Reference No. E—305—2005/ 
0-US-01). 

Licensing Status: This technology is 
available for exclusive, co-exclusive, or 
nonexclusive licensing. 

Licensing Contact: Marlene K. Astor, 
JD, MS, MIP; 301/435-4426; 
ms482m@nih.gov. 

Collaborative Research Opportunity: 
The National Institute of Environmental 
Health Sciences, Laboratory of 
Pharmacology and Chemistry, 
Medicinal Chemistry Group, is seeking 
statements of capability or interest from 
parties interested in collaborative 
research to further develop, evaluate, or 
commercialize this technology. Please 
contact John S. Penta, PhD. at 919-541— 
3696 or penta@niehs.nih ‘gov for more 


information. 


Novel Glycated Peptides and Proteins 
as Biomarkers for Diabetes Control 


Description of Technology: A primary 
goal of diabetes therapy is to improve 
control of blood glucose levels (known 
as glycemic control) in patients. 
Prospective studies of both Type 1 and 
Type 2 diabetes indicate that careful 
glycemic control significantly reduces 
the risk of microvascular, neurological, 
and cardiovascular complications of 
diabetes. 


The current method to monitor 
glycemic control is by measurement of 
the relative concentration of glycated 
red-cell hemoglobin (HbA1C). However, 
levels of HbA1C, an intracellular 
protein, reflect glycemic control over a 
timeframe of several months. They are 
also susceptible to a variety of 
perturbing factors such as hematologic 
disorders, kidney disease, aspirin or 
penicillin use, or alcohol intake. 

This technology describes a family of 
novel glycated peptide and protein 
biomarkers for glycemic control, as well 
as a method to monitor glycemic control 
in diabetic patients. In contrast to 
HbA1C, which is an intracellular 
protein, the glycated proteins described 
in this invention are found in blood 
plasma, and might reflect changes in 
glycemic control more rapidly, and with 
more sensitivity. A test developed using 
this technology could be envisioned to 
supplement or replace current 
monitoring of glycemic control by 
HbA1C. Also described are methods for 
making antibodies and aptamers that - 
bind the described glycated peptides 
and proteins, and a database listing 
glycated peptide concentrations in 
diabetic and contro] samples. 

Applications: Diagnostic tool to 
monitor glycemic control in diabetic or 
at-risk individuals; markers to track 
development of diabetes complications. 

Development Status: Early stage. 

Inventors: Perry J. Blackshear 
(NIEHS). 

Patent Status: U.S. Provisional 
Application No. 60/779,710 filed 06 Mar 
2006 (HHS Reference No. E-057—2005/ 
0—US-—01). 

Licensing Status: This technology is 
available for exclusive, co-exclusive, or 
nonexclusive licensing. 

Licensing Contact: Marlene K. Astor, 
JD, MS, MIP; 301/435-4426; 
ms482m@nih.gov. 

Collaborative Research Opportunity: 
The National Institute of Environmental 
Health Sciences, Office of Clinical 
Research, is seeking statements of 
capability or interest from parties 
interested in collaborative research to 
further develop, evaluate, or 
commercialize this technology. Please 
contact John S. Penta, PhD. at 919-541- 
3696 or penta@niehs.nih.gov for more 
information. 


Dated: May 18, 2006. 
David R. Sadowski, 


Acting Director, Division of Technology 
Development and Transfer, Office of 
Technology Transfer, National Institutes of 
Health. 


[FR Doc. E6—8168 Filed 5—25—06; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 


ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Influenza DNA Vaccine That Protects 
Against Lethal H5N1 Challenge 


Description of Technology: Concerns 
about a potential! influenza pandemic 
and its prevention dominate health 
news, with new cases of bird (avian) 
influenza (H5N1 strain) cases being 
reported on a daily basis. Vaccination is 
one of the most effective ways to 
minimize suffering and death from 
influenza. Currently, there is not an 
effective vaccine to protect against the 
H5N1 strain, thought to be a leading 
pandemic candidate. The technology 
described here relates toa DNA 
influenza vaccine encoding the matrix 2 
(M2) protein, which is highly conserved 
among different influenza strains. The 
M2 component can be used either alone 
or in combination with other influenza 
components. Specifically, mouse 
studies showed that the use of M2 from 
H1N1 strain protected against a lethal 
challenge with H5N1 strain. The current 
technology offers several advantages 
over traditional influenza vaccine 
approaches, including (a) ease and 
speed of production without need for 
eggs, (b) no surveillance to determine 
dominant strain(s); and (c) no potential 
for antigenic shift as observed for the 


components (HA and NA) of current 
influenza vaccines. 

Inventors: Suzanne L. Epstein et al. 
(CBER/FDA). 

Patent Status: U.S. Provisional 
Application No. 60/785,152 filed March 
27, 2006 (HHS Reference No. E-076— 
2006/0—US-01). 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Susan Ano, PhD.; 
301/435-5515; anos@mail.nih.gov. 

Collaborative Research Opportunity: 
The Food and Drug Administration’s 
Center for Biologics Evaluation and 
Research (CBER) is seeking statements 
of capability or interest from parties 
interested in collaborative research to 
further develop, evaluate, or 
commercialize this technology. Please 
contact Beatrice Droke at 301/827-7008 
or bdroke@oc.fda.gov for more 
information. 


Methods for Inhibiting HIV and Other 
Viral Infections by Modulating 
Ceramide Metabolism 


Description of Technology: This 
invention provides methods of 
inhibiting or preventing HIV—1 
infections by inducing either the de 
novo biosynthesis of ceramide, or by 
activating enzymes (e.g., 
sphingomyelinase) involved in the 
generation of ceramide at the plasma 
membrane, or by direct incorporation of 
exogenous ceramide into target cell 
membranes. The invention describes 
methods for administration a retinamide 
compound particularly an N-(aryl) 
retinamide compound such as N-(4- 
hydroxypheny]) retinamide (4—HPR) 
resulting in increased plasma membrane 
ceramide levels, which results in the 
inhibition of HIV—1 infection in 
monocyte/macrophages by perturbing 
membrane organization. Irfaddition, 
because of its low toxicity in non-tumor 
cells, 4-HPR and related compounds are 
particularly suitable for long-term 
preventative or therapeutic 
administration to subjects suffering from 
an HIV infection or who are at risk of 
contracting an HIV infection. Thus, this 
invention provides a novel means of 
treating or inhibiting HIV and other 
viral infections by administering a 
retinamide compound to a patient 
suffering from or susceptible to such a 
viral infection. 

Inventors: Robert P. Blumenthal et al. 
(NCI). 

Publications: 

1. C.M. Finnegan et al., “Ceramide, a 
target for antiretroviral therapy,” Proc. 
Natl. Acad. Sci. USA. (2004 Oct 26) 
101(43):15452-15457. 

2. C.M. Finnegan and R. Blumenthal, 
“Fenretinide inhibits HIV infection by 


promoting viral endocytosis,” Antiviral 
Res. (2006 Feb) 69(2):116-123. 

Patent Status: U.S. Provisional 
Application No. 60/528,411 filed 
December 9, 2003 (HHS Reference No. 
PCT 
Application No. PCT/US2004/41512 
filed December 9, 2004, which 
published as WO 2005/072091 on 
August 11, 2005 (HHS Reference No. E- 
265-—2003/0—PCT-02). 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Sally Hu, PhD., 
M.B.A.; 301/435-5606; 
hus@mail.nih.gov 

Collaborative Research Opportunity: 
The National Cancer Institute, Center for 
Cancer Research Nanobiology Program, 
is seeking statements of capability or 
interest from parties interested in 
collaborative research to further 
develop, evaluate, or commercialize the 
clinical potential of sphingolipid-based 
antiviral therapies. Please contact 
Melissa Maderia at 
maderiam@mail.nih.gov or by phone at 
301/846-5465 for more information. 


Methods and Compositions for the 
Inhibition of HIV-1 Replication 
Description of Technology: This 
invention relates to methods and 
compositions for the attenuation of 
HIV-1 replication in human cells, and 
especially in CD4+ human peripheral 
blood mononuclear cells, such as blood 
monocyte-derived macrophages by 
targeting a host cell protein. HIV—1 
infected macrophages typically resist 
cell death, support viral replication, and 
facilitate HIV—1 transmission. We found 
that the gene encoding cyclin- 
dependent kinase inhibitor 1A 
(CDKN1A) is consistently expressed 
following virus binding, and re-. 
expressed at the peak of HIV-1 
replication. The protein encoded by this 
gene, also known as p21, is associated 
with cell cycle regulation, anti-apoptotic 
response and cell differentiation. 
Increased levels of p21 may enhance 
survival and long-term persistence of 
HIV-1 infected macrophages. Following 
identification of p21 as a candidate 
molecule in facilitating viral replication, 
efforts to curtail its role were 
investigated as a mode of blunting 
infection in macrophages. RNA 
interference (siRNA) represents a tool to 
regulate gene expression and when 
siRNA specific for p21 or p21-specific 
oligonucleotides were transfected into 
primary macrophages to silence the 
expression of p21, HIV infection was 
aborted, thereby validating p21 asa ~ 
cellular factor essential to productive 
HIV infection in this population. 
Extending these observations, a 
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pharmacologic agent known to 
influence p21 expression, the synthetic 
triterpenoid and peroxisome 
proliferator-activated receptor gamma 
(PPARg) ligand, 2-cyano-3,12- 
dioxooleana-1,9-dien-28-oic acid 
(CDDO) or its derivative di-CDDO, was 
shown to moderate virally-induced p21 
expression and concurrently dampen 
HIV infection. CDDO is part of a class 
of synthetic triterpenoids based on 
natural products resembling steroids in 
their biogenesis and in their pleiotropic 
actions. A newly developed CDDO 
derivative, which is orally bioavailable, 
also suppresses HIV. These results, 
coupled with the evidence that 
macrophage p21 is a requisite 
macrophage facilitator of viral 
replication, intensify the interest to 
further develop these compounds as 
antiretroviral agents. The anti-retroviral 
effect of CDDO was evident when 
peripheral blood mononuclear cells 
(PBMC) were infected with a T-tropic 
(X4) or dual tropic viral (R5X4) strain of 
HIV-1. These studies suggest that these 
triterpenoids may aid in the control of 
retroviral replication. Neither p21 
oligonucleotides nor CDDO were toxic 
to the cultured macrophages or 
peripheral blood mononuclear cells. 
Thus, p21 inhibitors could be safe and 
effective anti-HIV therapeutic 
candidates to be used independently 
and/or in conjunction with current anti- 
retroviral therapy. In this regard, CDDO 
will be entered into human trials for the 
first time in the near future for its anti- 
cancer indications, thereby determining 
its maximally tolerated dose for use in 
subsequent HIV/AIDS clinical trials. 
Current anti-retroviral therapy, often 
characterized by high toxicity and the 
emergence of drug resistant virus 
strains, may be augmented through the 
identification of these and other new 
anti-viral agents targeting host cellular 
molecules less prone to mutational 
events. 

Inventors: Sharon M. Wahl, Nancy 
Vazquez-Maldonado, Teresa Greenwell- 
Wild (NIDCR). 

Publications: 

1. S.M. Wahl et al., ‘““HIV accomplices 
and adversaries in macrophage 
infection,” J. Leukoc. Biol. 2006, in 
press. 

2. N. Vazquez et al., ““Human 
immunodeficiency virus type 1-induced 
macrophage gene expression includes 
the p21 gene, a target for viral 
regulation,” J. Virol. (2005 Apr) 
79(7):4479-4491. 

Patent Status: U.S. Provisional 
Application No. 60/516,794 filed 
November 4, 2003 (HHS Reference No. 
E-114—2003/0—US-—01); PCT 
Application No. PCT/US2004/36492 


filed November 3, 2004, which 
published as WO 2005/046732 on May 
26, 2005 (HHS Reference No. E-114— 
2003/0—PCT-02) 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Sally Hu, PhD., 
M.B.A.; 301/435-5606; 


-hus@mail.nih.gov 


Collaborative Research Opportunity: 
The National Institute of Dental and 
Craniofacial Research, Oral Infection 
and Immunity Branch, is seeking 
statements of capability or interest from 
parties interested in collaborative 
research to further develop, evaluate, or 
commercialize this technology. Please 
contact David W. Bradley, PhD., at 
bradleyda@nidcr.nih.gov or by phone at 
301/402-0540 for more information. 


Dated: May 18, 2006. 
David R. Sadowski, 


Acting Director, Division of Technology 
Development and Transfer, Office of 
Technology Transfer, National Institutes of 
Health. 

[FR Doc. E6-8176 Filed 5-25-06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Center on Minority Health and 
Health Disparities; Notice of Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Advisory Council on Minority 
Health and Health Disparities. 

The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Advisory 


Council on ee Health and Health 
Disparities. 


Date: June 13, 2006. 

Closed: 8:30 a.m. to 10 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, Two 
Democracy Plaza, 6707 Democracy 
Boulevard, Suite 800, Bethesda, MD 20892. 

Open: 10 a.m. to 5 p.m. 

Agenda: The agenda will include Opening 
Remarks, Administrative Matters, Director’s 
Report, NCMHD, IC Strategic Plan Report, 
NIH Minority Research Training Programs 
Update, NCMHD Program Highlights, and 
other business of the Council. 

Place: National Institutes of Health, Two 
Democracy Plaza, 6707 Democracy 
Boulevard, Suite 800, Bethesda, MD 20892. 

Contact Person: Donna Brooks, Asst. 
Director for Administration, National Center 
on Minority Health and Health Disparities, 
National Institutes of Health, 6707 
Democracy Blvd., Suite 800, Bethesda, MD 
20892. 301-435-2135. 
brooksd@ncmhd.nih.gov. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 


Dated: May 18, 2006. 
Anna Snouffer, 


Acting Director, Office of the Federal niin 
Committee Policy. 


[FR Doc. 06-4893 Filed 5-25-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the. 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Allergy, Immunology, 
and Transplantation Research Committee, 
Allergy, Immunology and Transplantation 
Research Committee (AITRC). 

Date: June 12, 2006. 
Time: 8 a.m. to 5 p.m. 
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Agenda: To review and evaluate grant 
applications. 

Place: Double Tree Rockville, 1750 
Rockville Pike, Rockville, MD 20852. 

Contact Person: Mercy R. PrabhuDas, PhD., 
Scientific Review Administrator, Scientific 
Review Program, Division of Extramural 
Activities, National Institutes of Health/ 
NIAID, 6700B Rockledge Drive, MSC 7616, 
Bethesda, MD 20892-7616. 301-451-2615. 
mp457n@nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 


Dated: May 18, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-4890 Filed 5-25-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Dental & 
Craniofacial Research; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
_ individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 


Dental and Craniofacial Research Special 
Emphasis Panel, 06-82, Review R21s. 

Date: June 19, 2006. 

Time: 10 a.m. to 12 p.m. 

Agenda: To review and evaluate grant 
applications 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892. (Telephone Conference Call). 

Contact Person: Sooyoun (Sonia) Kim, MS, 
Associate SRA, 45 Center Dr, 4An 32B, 
Division of Extramural Research, National 
Inst. of Dental & Craniofacial Research, 
National Institute of Health, Bethesda, MD 
20892. (301) 594-4827. 
kims@email.nidr.nih.gov. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-93, Review F30, F32, 
RO3. 


Date: June 20, 2006. 

Time: 1:30 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892. (Telephone Conference Call). 

Contact Person: Rai K. Krishnaraju, PhD., 
MS, Scientific Review Administrator, 
Scientific Review Branch, National Inst. of 
Dental & Craniofacial Research, National 
Institutes of Health, 45 Center Dr., Rm. 4An 
32J, Bethesda, MD 20892. 301-594-4864. 
kkrishna@nidcr.nih.gov. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-77, Review R01. 

Date: June 20, 2006. 

Time: 3 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892. (Telephone Conference Call). 

Contact Person: Sooyoun (Sonia) Kim, MS, 
Associate SRA, 45 Center Dr., 4An 32B, 
Division of Extramural Research, National 
Inst. of Dental & Craniofacial Research, 
National Institue of Health, Bethesda, MD 
20892. (301) 594-4827. 
kims@email.nidr.nih.gov. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-76, Review R01. 

Date: July 13, 2006. 

Time: 12 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, : 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892. (Telephone Conference Call). 

Contact Person: Sooyoun (Sonia) Kim, MS, 
Associate SRA, 45 Center Dr., 4An 32B, 
Division of Extramural Research, National 
Inst. of Dental & Craniofacial Research, 
National Institute of Health, Bethesda, MD 
20892. (301) 594-4827. 
kims@email.nidr.nih.gov. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-84, Review R21. 

Date: July 19, 2006. 

Time: 2 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892 (Telephone Conference Call). 

Contact Person: Sooyoun (Sonia) Kim, MS, 
Associate SRA, 45 Center Dr., 4An 32B, 
Division of Extramural Research, National 
Inst. of Dental & Craniofacial Research, 
National Institute of Health, Bethesda, MD 
20892. (301) 594-4827. 
kims@email.nidr.nih.gov. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-92, Review R03. 

Date: August 4, 2006. 

Time: 11 a.m. to 12 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892 (Telephone Conference Call). 


Contact Person: Mary Kelly, Scientific 
Review Specialist, National Institute of 
Dental & Crainofacial Res., 45 Center Drive, 
Natcher Bldg., Rm. 4AN38J, Bethesda, MD 
20892-6402. (301) 594-4809. 
mary_kelly@nih.gov. 

(Catalgoue of Federal Domestic Assistance 
Program Nos. 93.121, Oral Diseases and 
Disorders Research, National Institutes of 
Health, HHS) 


Dated: May 18, 2006. 


- Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-4891 Filed 5-25-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institutes of Deafness and 
Other Communication Disorders; 
Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Communication 
Disorders Review Committee. 

Date: June 21-22, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Wyndham Washington, DC, 1400 M 
Street, NW., Washington, DC 20005. 

Contact Person: Melissa J. Stick, PhD., 
MPH, Chief, Scientific Review Branch, 
Scientific Review Branch, Division of 
Extramural Research, NIDCD/NIH, 6120 
Executive Blvd., Bethesda, MD 20892. 301— 
496-8683. 


(Catalogue of Federal Domestic Assistance 

Program Nos. 93.173, Biological Research 

Related to Deafness and Communicative 

Disorders, Natiomal Institutes of Health, HHS) 
Dated: May 18, 2006. 

Anna Snouffer, 

Acting Director, Office of Federal Advisory 

Committee Policy. 

[FR Doc. 06-4892 Filed 5-25-06; 8:45am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Toxicology Program (NTP); 
NTP Workshop: Biomarkers for 
Toxicology Studies 


AGENCY: National Institute of 
Environmental Health Sciences . 
(NIEHS), National Institutes of Health 
(NIH). 

ACTION: Workshop announcement and 
request for comments. 


SUMMARY: For more than a quarter 
century, the NTP testing program has 
provided extensive and useful scientific 
information for predicting human health 
hazards and protecting public health. 
The NTP periodically conducts reviews 
of models used in its testing program to 
critically analyze their predictive power 
and determine whether study protocols 
should be altered. As part of this effort, 
the NTP is convening a workshop titled 
“Biomarkers for Toxicology Studies.” 
The meeting will be held on September 
20-21, 2006, at the NIEHS in Research 
Triangle Park, NC. 

The workshop will include plenary 
sessions and three simultaneous 
breakout group sessions for in-depth 
discussion. The workshop’s overall goal 
is to identify biomarkers for 
carbohydrate/lipid metabolism and lung 
and cardiac function and then evaluate 
their utility for inclusion in rodent 
toxicology studies to better characterize 
endpoints of environmentally induced 
diseases or biological processes related 
to disease etiology. This meeting is open 
to the public with time set aside for 
public comments during the plenary 
session on the first day. The public is 
invited to attend the breakout groups as 
observers. 

A copy of the agenda and any 
additional information about the 
workshop, including background 
materials, public comments, and invited 
participants, will be posted on the NTP 
Web site when available (see NTP Web 
site http://ntp.niehs.nih.gov select 
“Calendar of Upcoming Events’’). 
DATES: The workshop will be held on 
September 20—21, 2006, and begin each 
day at 8:30 a.m. and end at 
approximately 5 p.m. on September 20 
and approximately 12:30 p.m. on 
September 21. 

Comments: Written comments should 
be received by September 6, 2006, to 
allow time for adequate review before 
the meeting. Individuals wishing to 
make oral public comments are asked to 
contact Ms. Denise Lasko (see FOR 
FURTHER INFORMATION CONTACT below) 


by September 6, 2006, and if possible, 
to send a copy of the statement or 
talking points at that time. 
Registration: Individuals who plan to 
attend are encouraged to register online 
at the NTP Web site http:// 
ntp.niehs.nih.gov/ select “Calendar of 
Upcoming Events” as soon as possible 


- because seating is limited. 


Persons needing special assistance, 
such as sign language interpretation or 
other reasonable accommodation in 
order to attend, should contact 919- 
541-2475 voice, 919-541-4644 TTY 
(text telephone), through the Federal 
TTY Relay System at 800-877-8339, or 
by e-mail to niehsoeeo@niehs.nih.gov. 
Requests should be made at least 7 days 
in advance of the event. 

ADDRESSES: The workshop will be held 
in the Rodbell Auditorium, Rall 
Building at the NIEHS, 111 T.W. 
Alexander Drive, Research Triangle 
Park, NC 27709. 

FOR FURTHER INFORMATION CONTACT: 
Requests for public comment and any 
other correspondence should be 
submitted to Ms. Denise Lasko (NIEHS, 
P.O. Box 12233, MD A3-01, Research 
Triangle Park, NC 27709; telephone: 
919-541-0530, fax: 919-541-0295; or e- 
mail: lasko@niehs.nih.gov). 


SUPPLEMENTARY INFORMATION: 


Background 


The term biomarker is often used to 
refer to indicators of exposure and 
response in biological systems. 
Biomarker measurements can 
potentially be used as indicators of 
disease etiology or biological function; 
however, their utility is a function of 
how well the biomarker is understood. 
In addition, biomarkers measured in 
animal models should be applicable to 
humans. 

The plenary session on the first day 
will include overview talks. Each 
breakout group will address the 
identification of biomarkers for lung 
function, cardiac function, or 
carbohydrate/lipid metabolism and 
discuss their possible inclusion in 
rodent toxicology studies to better 
characterize endpoints of 
environmentally induced diseases or 
biological processes related to disease 
etiology. The breakout groups will 
present their findings during plenary on 
September 21 followed by a general, 
open discussion. 


Request for Comments 


Each organization is allowed one 
speaker during the public comment 
period. At least 7 minutes will be 
allotted to each speaker and, if time 
permits, may be extended to 10 minutes. 


Registration for oral comments will also . 
be available onsite, although time 
allowed for presentation by on-site 
registrants may be less than that for pre- 
registered speakers and will be 
determined by the number of persons 
who register at the meeting. 

Written statements can supplement 
and may expand the oral presentation. 
If registering onsite and reading from 
written text, please bring 50 copies of 
the statement for distribution and to 
supplement the record. Written 
comments received in response to this 
notice will be posted on the meeting 
page for this event on the NTP Web site 
(http://ntp.niehs.nih.gov select 
“Calendar of Upcoming Events.” 
Persons submitting written comments 
should include their name, affiliation, 
mailing address, phone, fax, e-mail, and 
sponsoring organization (if any) with 
the document. 

Dated: May 17, 2006. 

Samuel H. Wilson, 

Deputy Director, National Institute of 
Environmental Health Sciences and National 
Toxicology Program. 

{FR Doc. E6—8172 Filed 5—25—06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Substance Abuse and Mental Heaith 
Services Administration 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request : 


In compliance with section 
3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995 concerning 
opportunity for public comment on 
proposed collections of information, the 
Substance Abuse and Mental Health 
Services Administration (SAMHSA) 
will publish periodic summaries of 
proposed projects. To request more 
information on the proposed projects or 
to obtain a copy of the information 
collection plans, call the SAMHSA 
Reports Clearance Officer on (240) 276- 
1243. 

Comments are invited on: (a) Whether 
the proposed collections of information 
are necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on 
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respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 


Proposed Project: Protection and 
Advocacy for Individuals With Mental 
Illness (PAIMI) Final Rule, 42 CFR Part 
51 (OMB No. 0930-0172)—Extension 


These regulations meet the directive 
under 42 U.S.C. 10826(b) requiring the 
Secretary to promulgate final 
regulations to carry out the PAIMI Act. 
The regulations contain information 
collection requirements. The Act 
authorized funds to support activities 
on behalf of individuals with significant 
(severe) mental illness (adults) or 
emotional impairment (children/youth) 
42 U.S.C. at 10802(4)]. However, only 
entities designated by the governor of 
each State and six (6) territories (the 
American Indian Consortium, American 
Samoa, Guam, the Northern Mariana 
Islands, Puerto Rico, and the U.S. Virgin 
Islands), and the Mayor of the District 
of Columbia to protect and advocate the 
rights of persons with developmental 
disabilities under Title I, Subtitle C— 
Protection and Advocacy of Individual 
Rights, of the Developmental 
Disabilities Assistance and Bill of Rights 
Act of 2000 [42 U.S.C. 150041 et seq.) 
are eligible to receive PAIMI grants [42 
U.S.C. at 10802(2)]. PAIMI grants are 
based on a formula prescribed by the 
Secretary [42 U.S.C. at 10822(a)(1)(A)]. 


On January 1, each eligible State 
protection and advocacy (P&A) system 
is required to prepare and transmit to 
the Secretary and head of the State 
Mental Health Agency, in which the 
system is located, a report describing its 
activities, accomplishments, and 
expenditures during the most recently 
completed fiscal year. Section 10824(a) 
of the Act requires that the State P&A 


system’s annual reports to the Secretary, 


shall describe its activities, 
accomplishments, and expenditures to 
protect the rights of individuals with 
mental illness supported with payments 
from PAIMI Program allotments. These 
include: 

e The number of (PAIMI-eligible) 
individuals with mental illness served; 

e A description of the types of 
activities undertaken; 

e A description of the types of 
facilities providing care or treatment to 
which such activities are undertaken; 

e A description of the manner in 
which the activities are initiated; 

e A description of the 
accomplishments resulting from such 
activities; 

e A description of systems to protect 
and advocate the rights of individuals 
with mental illness supported with 
payments from PAIMI Program 
allotments; 

e A description of activities 
conducted by States to protect and 
advocate such rights; 


e A description of mechanisms 
established by residential facilities for 
individuals with mental illness to 
protect such rights; and, 

e A description of the coordination 
among such systems, activities and 
mechanisms; 

e Specification of the number systems 
that are public and nonprofit systems 
established with PAIMI Program 
allotments; 

for activities and 
services to improve the protection and 
advocacy of the rights of individuals 
with mental illness and a description of _ 
the needs for such activities and 
services which have not been met by the 
State P&A systems established under the 
PAIMI Act** [The PAIMI Rules 42 CFR 
part 51 at section 51.32(b) States that 
P&A systems may place restrictions on 
case or client acceptance criteria 
developed as part of its annual PAIMI 
priorities. However, prospective clients 
must be informed of any such 
restrictions at the time they request 
service]. 

This summary report must include a 
separate section, prepared by the PAIMI 
Advisory Council, that describes the 
council’s activities and its assessment of 
the operations of the State P&A system. 
[42 U.S.C. 10805(7)]. 

The burden estimate for the annual 
State P&A system reporting 
requirements for these regulations is as 
follows: 


42 CFR citation 


Number of 
respondents 


Responses Burden per 
per response 
respondent (hrs.) 


51.(8)(a)(2) Program Performance Report 
51.8(8)(a)(8) Advisory Council Report ..................cceccceeceeceeeseeeeeceeteeseeeeseneeeens 57 
51.10 Remedial Actions: 
Implementation Status Report 6 
51.23(c) Reports, materials and fiscal data provided to cereal: Council .. 57 


51.25(b)(2) Grievance Procedure 
Total 


1 26.0 14,596 
1 10.0 1570 
1 8.0 48 
3 2.0 36 
1 1.0 
1 


Send comments to Summer King, 
SAMHSA Reports Clearance Officer, 
Room 7—1044, One Choke Cherry Road, 
Rockville, MD 20857. Written comments 
should be received within 60 days of 
this notice. 


Dated: May 18, 2006. 
Anna Marsh, 
Director, Office of Program Services. 
(FR Doc. E6—8116 Filed 5-25-06; 8:45 am] 
BILLING CODE 4162-20-P 


1 Burden hours associated with these reports are approved under OMB Control No. 0930-0169. 


DEPARTMENT OF HOMELAND 
SECURITY 


Citizenship and Immigration Services 


Agency Information Collection 
Activities; Revision of a Currently 
Approved Information Collection; 
Comment Request 


ACTION: Notice of 60-day information 
collection under review: Petition for 
Alien Fiance(e); Form I-129F. OMB 
Control No. 1615-0001. 


The Department of Homeland 
Security (DHS), U.S. Citizenship and 
Immigration Services (USCIS) has 
submitted an emergency information 
collection request (ICR) utilizing 
emergency review procedures, to the 
Office of Management and Budget 
(OMB) for review and clearance in 
accordance with section 
1320.13(a)(1)(ii) and (a)(2)(iii) of the 
Paperwork Reduction Act of 1995. The 
USCIS has determined that it cannot 
comply with the normal clearance 
procedures under this part because 
normal clearance procedures are likely 
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to prevent or disrupt the collection of 
information. 

If granted, the emergency approval i is 
only valid for 180 days. All comments 
and/or questions pertaining to this 
pending request for emergency approval 
must be directed to OMB, Office of 
Information and Regulatory Affairs, 
Attention: Desk Officer, Department of 
Homeland Security, 725—17th Street, 
NW., Suite 10235, Washington, DC 
20503. 

During the first 60 days of this period, 
a regular review of this information 
collection is also being undertaken. 
Written comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
Department of Homeland Security 
- (DHS), USCIS, Director, Regulatory 
Management Division, Clearance Office, 
111 Massachusetts Avenue, 3rd floor, 
Washington, DC 20529. Comments may 
also be submitted to DHS via facsimile 
to 202-272-8352 or via e-mail at 
rfs.regs@dhs.gov. When submitting 
comments by e-mail please make sure to 
add OMB Control No. 1615-0001 in the 
subject box. Written comments and 
suggestions from the public and affected 
agencies should address one or more of 
the following four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and. 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
_ collection of information on those who 
are to respond, including through the 
use of appropriate automated, 

- electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Revision of a currently approved 
information collection. 

(2) Title of the Form/Collection: 
Petition for Alien Fiance(e). 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Homeland Security 
sponsoring the collection: Form I-129F. 


U.S. Citizenship and Immigration 
Services. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Individuals or Households. 
This information is collected by USCIS 
to determine whether satisfactory 


- evidence has been submitted by a U.S. 


citizen to establish that the parties are 


married, in the case of a citizen seeking - 


to obtain a nonimmigrant visa for his or 
her spouse. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: 200,000 responses at 1 hour 
and 30 minutes (1.50) per response. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 300,000 hours. 

If you have additional comments, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions, or 
additional information, please visit the 
USCIS Web site at: http://uscis.gov/ 
gra hics/formsfee/forms/pra/index. htm. 

If additional information is required 
Barr USCIS, Regulatory Management 
Division, 111 Massachusetts Avenue, 
3rd Floor, Washington, DC 20529, (202) 
272-8377. 


Dated: May 23, 2006. 
Richard A. Sloan, 
Director, Regulatory Management Division, 
U.S. Citizenship and Immigration Services. 
[FR Doc. E6—-8206 Filed 5-25-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


immigration and Customs 
Enforcement 


Agency Information Collection 
Activities: Extension of an Existing 
Information Collection; Comment 
Request 


ACTION: 30-Day Notice of Information 
Collection under Review; Exemption 
from NSEERS Registration 
Requirements (OMB Control No. 1653-— 
0035). 


The Department of Homeland 
Security, Immigration and Customs 
Enforcement (ICE) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and clearance in 
accordance with the Paperwork 
Reduction Act of 1995. The information 
collection was previously published in 
the Federal Register on February 28, 
2006 at 71 FR 10044, allowing for a 60- 
day public comment period. No 


comments were received by ICE on this 


-proposed information collection. 


The purpose of this notice is to allow 
an additional 30 days for public 
comments. Comments are encouraged 
and will be accepted until June 26, 
2006. This process is conducted in 
accordance with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
Department of Homeland Security 
(DHS), USCIS, Director, Regulatory 
Management Division, Clearance Office, 
111 Massachusetts Avenue, 3008, 
Washington, DC 20529. Comments may 
also be submitted to DHS via facsimile 
to 202-272-8352 or via e-mail at 
rfs.regs@dhs.gov. When submitting 
comments by e-mail please make sure to 
add OMB Control Number 1653-0035. 
Written comments and suggestions from 
the public and affected agencies should 
address one or more of the following 
four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 


- other forms of information technology, 


e.g., permitting electronic submission of 


responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of currently approved 
collection. 

(2) Title of the Form/Collection: 
Exemption from NSEERS Registration 
Requirements. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Homeland Security 
sponsoring the collection: No Agency 
Form Number. U.S. Immigration and 
Customs Enforcement. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals and 
Households. This information collection 


30436 


Federal Register/Vol. 71, No. 102/Friday, May 26, 2006/ Notices 


allows an alien to seek an exemption 
from the NSEERS registration 
requirements by submitting a letter to 
the Department of Homeland Security 
containing specific information. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: 5,800 responses at 30 minutes 
(.5 hours) per response. 

_ (6) An estimate of the total public 
burden (in hours) associated with the 
collection: 2,900 annual burden hours. 

If you have additional comments, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions, or 
additional information, please visit the 
USCIS Web site at: http://uscis.gov/ 
graphics/formsfee/forms/pra/index.htm. 

If additional information is required 
cha USCIS; Regulatory Management 
Division, 111 Massachusetts Avenue, 
3rd Floor, oie DC 20529, (202) 
272-8377. 


_ Dated: May 23, 2006. 
Richard A. Sloan, 


Director, Regulatory Management Division, 
U.S. Citizenship and Immigration Services. 


(FR Doc. E6—8209 Filed 5-25-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5037-N-28] 


Pre-Foreclosure Sales Program 


AGENCY: Office of the Chief Information 
Officer, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 


Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

The respondents are lenders, 
counselors, and homeowners who are . 
attempting to sell properties prior to 
foreclosure. The information collection 
is a record of the process from the 
borrower’s application to participate in 
the program and the lender’s approval, 
to the Department’s review and 
approval of the specifics of the sale. 
Homeowners participating in the 
program must also receive housing 
counseling and the confirmation that 
the counseling has been performed must 
be documented. 

DATES: Comments Due Date: June 26, 
2006. 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
approval Number (2502-0464) and 
should be sent to: HUD Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax: 202-395-6974. 

FOR FURTHER INFORMATION CONTACT: 
Lillian Deitzer, Reports Management 
Officer, QDAM, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410; e- 
mail Lillian Deitzer at 
Lillian_L_Deitzer@HUD.gov or 
telephone (202) 708-2374. This is not a 
toll-free number. Copies of available 
documents submitted to OMB may be 
obtained from Ms. Deitzer or from 
HUD’s Web site at 
http://www5.hud.gov: 63001/po/i/icbts/ 
collectionsearch.cfm. 


SUPPLEMENTARY INFORMATION: This 
notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB a 
request for approval of the information 


collection described below. This notice 
is soliciting comments from members of 
the public and affected agencies 
concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of — 
information; (3) enhance the quality, 


utility, and clarity of the information to 


be collected; and (4) minimize the 
burden of the collection of information 
on those who are to respond; including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 


This notice also lists the following 


. information: 


Title of Proposal: Pre-Foreclosure 
Sales Program. 

_OMB Approval Number: 2502-0464. 
Form Numbers: HUD-90035, HUD- 
90036, HUD-90038, HUD-90045, HUD- 

90041, HUD-90051, HUD-90052. 

Description of the Need for the 
Information and Its Proposed Use: The 
respondents are lenders, counselors, 
and homeowners who are attempting to 
sell properties prior to foreclosure. The 
information collection is a record of the 
process from the borrower’s application 
to participate in the program and the 
lender’s approval, to the Department’s 
review and approval of the specifics of 
the sale. Homeowners participating in 
the program must also receive housing 
counseling and the confirmation that 
the counseling has been performed must 
be documented. 

Frequency of Submission: On 
occasion. 


_ Number of 
respondents 


Annual 
responses 


Hours per 


response = Burden hours 


Reporting Burden 


25,025 2.10 


0.20 10,369 


Total Estimated Burden Hours: 
10,369. 

Status: Extension of a currently 
approved collection. 


Authority: Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 35, as 
amended. 


Dated: May 19, 2006. 
Lillian L. Deitzer, 
Departmental Paperwork Reduction Act 


Officer, Office of the Chief Information 


Officer. 
[FR Doc. E6-8191 Filed 5-25-06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5037-N-27] - 
Request for Termination of Multifamily 
Mortgage Insurance 


AGENCY: Office of the Chief Information 
Officer, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
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Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 
This information is submitted to HUD 
as notification that the mortgagor and 
mortgagee mutually agree to terminate 
HUD multifamily mortgage insurance. 


DATES: Comments Due Date: June 26, 
2006. 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
approval Number (2502-0416) and 
should be sent to: HUD Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax: 202-395-6974. 

FOR FURTHER INFORMATION CONTACT: 
Lillian Deitzer, Reports Management 
Officer, QDAM, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410; e- 


mail Lillian Deitzer at 
Lillian_L_Deitzer®HUD.gov or 
telephone (202) 708-2374. This is not a 
toll-free number. Copies of available 
documents submitted to OMB may be 
obtained from Ms. Deitzer or from 
HUD’s Web site at 
http://www5.hud.gov:63001/po/i/icbts/ 
collectionsearch.cfm. 


SUPPLEMENTARY INFORMATION: This 
notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB a 
request for approval of the information 
collection described below. This notice 
is soliciting comments from members of 


- the public and affecting agencies 


concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) Evaluate the 
accuracy of the agency’s estimate of the 


burden of the proposed collection of 
information; (3) Enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) Minimize the 
burden of the collection of information 
on those who are to respond; including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

This notice also lists the following 
information: 

Title of Proposal: Request for 
Termination of Multifamily Mortgage 
Insurance. - 

OMB Approval Number: 2502-0416. 

Form Numbers: HUD-9807. 

Description of the Need for the 
Information and Its Proposed Use: This . 
information is submitted to HUD as 
notification that the mortgagor and 
mortgagee mutually agree to terminate 
HUD multifamily mortgage insurance. 

Frequency of Submission: On 
occasion. 


Number of Annual ‘Hours per Burden 
respondents responses response hours 
Reporting Burden 500 2.60 0.20 260 


Total Estimated Burden Hours: 260. 

Status: Extension of a currently 
approved collection. 

Authority: Section 3507 of the Paperwork” 
Reduction Act of 1995, 44 U.S.C. 35, as 
amended. 

Dated: May 17, 2006. 

Lillian L. Deitzer, 

Departmental Paperwork Reduction Act 
Officer, Office of the Chief Information 
Officer. 

[FR Doc. E6-8192 Filed 5-25-06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5041-N-17] 


Notice of Proposed Information 
Collection: Comment Request; 
Request for Approval of Advance of 
Escrow Funds 


AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 


_ ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
will be submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 


soliciting public comments on the 
subject proposal. 

DATES: Comments Due Date: July 25, 
2006. 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
Control Number and should be sent to: 
Lillian Deitzer, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
SW., L’Enfant Plaza Building, Room 
8003, Washington, DC 20410, or 
Lillian_L_ Deitzer@hud.gov. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Malloy, Acting Director, Office of 
Multifamily Housing Development, 
Department of Housing and Urban 


. Development, 451 7th Street, S“V., 


Washington, DC 20410, telephone (202) 
708—1142 (this is not a toll free number) 
for copies of the proposed forms and 
other available information. 
SUPPLEMENTARY INFORMATION: The 
Department is submitting the proposed 
information collection to OMB for 
review, as required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35, as amended). 

This Notice is soliciting comments 
from members of the public and affected 
agencies concerning the proposed 
collection of information to: (1) Evaluate 
whether the proposed collection is 


necessary for the proper performance of - 
the functions of the agency, including 
whether the information will have 
practical utility; (2) Evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) Enhance the quality, © 
utility, and clarity of the information to 
be collected; and (4) Minimize the 
burden of the collection of information 
on those who are to respond; including 
the use of appropriate automated 
collection techniques or other forms of 


_ information technology, e.g., permitting 


electronic submission of responses. 

This Notice also lists the following 
information: 

Title of Proposal: Request for 
Approval of Advance of Escrow Funds. 

OMB Control Number, if applicable: 
2502-0018. 

Description of the need for the 
information and proposed use: The 
information collected on the ‘Request 
for Approval of Advance of Escrow 
Funds” form is to ensure that escrowed . 
funds are disposed of correctly for 
completion of offsite facilities, = - 
construction changes, construction cost 
not paid at final endorsement, non- 
critical repairs and capital needs 
assessment. The mortgagor must request 
withdrawal of escrowed funds through 
a depository (mortgagee). The HUD staff, 
Mortgage Credit Examiner, Inspector, 
and Architect, must use information 
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collected to approve the withdrawal of 
escrowed funds for each item. 

Agency form numbers, if applicable: 
HUD-92464. 

Estimation of the total numbers of 
hours needed to prepare the information 
collection including number of 
respondents, frequency of response, and 
hours of response: The estimated total 
number of burden hours needed to 
prepare the information collection is 
702; the number of respondents is 936 
generating approximately 936 annual 
responses; the frequency of response is 
on occasion; and the estimated time 
needed to prepare the response is 2 
hours. 

Status of the proposed information 
collection: Extension of a currently 
approved collection. 


Authority: The Paperwork Reduction Act 
of 1995, 44 U.S.C., Chapter 35, as amended. 
Dated: May 19, 2006. 
Frank L. Davis, 
General Deputy Assistant Secretary for 
Housing-Deputy Federal Housing 
Commissioner. _ 
[FR Doc. E6-8193 Filed 5-25-06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5045—N-21] 


Federal Property Suitable as Facilities 
To Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 

ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 

FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, room 7266, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Washington, DC 
20410; telephone (202) 708-1234; TTY 
number for the hearing- and speech- 
impaired (202) 708-2565 (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 1-800-927-7588. » 
SUPPLEMENTARY INFORMATION: In 
accordance with 24 CFR part 581 and 
section 501 of the Stewart B. McKinney 
Homeless Assistance Act (42 U.S.C. 
11411), as amended, HUD is publishing 
this Notice to identify Federal buildings 
and other real property that HUD has 
reviewed for suitability for use to assist 
the homeless. The properties were 
reviewed using information provided to 


HUD by Federal landholding agencies 
regarding unutilized and underutilized 
buildings and real property controlled 
by such agencies or by GSA regarding 
its inventory of excess or surplus 
Federal property. This Notice is also 
published in order to comply with the 
December 12, 1988 Court Order in 
National Coalition for the Homeless v. 
Veterans Administration, No. 88—2503-— 


OG (D.D.C.). 


Properties reviewed are listed in this 
Notice according to the following 
categories: Suitable/available, suitable/ 
unavailable, suitable/to be excess, and 
unsuitable. The properties listed in the 
three suitable categories have been 
reviewed by the landholding agencies, 
and each agency has transmitted to 
HUD: (1) Its intention to make the 
property available for use to assist the 
homeless, (2) its intention to declare the 
property excess to the agency’s needs, or 
(3) a statement of the reasons that the 
property cannot be declared excess or 
made available for use as facilities to 
assist the homeless. 

Properties listed as suitable/available 
will be available exclusively for 
homeless use for a period of 60 days 
from the date of this Notice. Where 
property is described as for ‘‘off-site use 
only” recipients of the property will be 
required to relocate the building to their 
own site at their own expense. 
Homeless assistance providers 
interested in any such property should 
send a written expression of interest to 
HHS, addressed to John Hicks, Division 
of Property Management, Program 
Support Center, HHS, room 5B—17, 5600 
Fishers Lane, Rockville, MD 20857; 
(301) 443-2265. (This is not a toll-free 
numiber.) HHS will mail to the 
interested provider an application 
packet, which will include instructions 
for completing the application. In order 
to maximize the opportunity to utilize a 
suitable property, providers should 
submit their written expressions of 
interest as soon as possible. For 
complete details concerning the 
processing of applications, the reader is 
encouraged to refer to the interim rule 
governing this program, 24 CFR part 
581. 

For properties listed as suitable/to be 
excess, that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law, subject to screening for other 
Federal use. At the appropriate time, - 
HUD will publish the property ina 
Notice showing it as either suitable/ 
available or suitable/unavailable. 

For properties listed as suitable/ 
unavailable, the landholding agency has 
decided that the property cannot be 


declared excess or made available for 
use to assist the homeless, and the 
property will not be available. 

Properties listed as unsuitable will 
not be made available for any other 
purpose for 20 days from the date of this 
Notice. Homeless assistance providers 
interested in a review by HUD of the 
determination of unsuitability should 
call the toll free information line at 1— 
800-927-7588 for detailed instructions 
or write a letter to Mark Johnston at the 
address listed at the beginning of this 
Notice. Included in the request for 
review should be the property address 
(including zip code), the date of 
publication in the Federal Register, the 
landholding agency, and the property 
number. 

For more information regarding 
particular properties identified in this 
Notice (i.e., acreage, floor plan, existing 
sanitary facilities, exact street address), 
providers should contact the 
appropriate landholding agencies at the 
following addresses: GSA: Mr. John 
Kelly, Acting Deputy Assistant 
Commissioner, General Services =a 
Administration, Office of Property 
Disposal, 18th & F Streets, NW., 
Washington, DC 20405; (202) 501-0084; 
INTERIOR: Ms. Linda Tribby, 
Acquisition & Property Management, 
Department of the Interior, 1849 C 
Street, NW., MS5512, Washington, DC 
20240; (202) 513-0747; NAVY: Mr. 
Warren Meekins, Department of the 
Navy, Real Estate Services, Naval 
Facilities Engineering Command, 
Washington Navy Yard, 1322 Patterson 
Ave., SE., Suite 1000, Washington, DC 
20374-5065; (202) 685—9305; (These are 
not toll-free numbers). 


Dated: May 18, 2006. 
Mark R. Johnston, 
Acting Deputy Assistant Secretary for Special 


Needs. 


Title V, Federal Surplus Property 
Program Federal Register Report for 5/ 
26/06 : 


Suitable/Available Properties 
Buildings (by State) 
New York 


Fleet Mgmt. Center 

5—32nd Street 

Brooklyn Co: NY 11232- 

Landholding Agency: GSA 

Property Number: 54200620015 

Status: Surplus 

Comment: 12,693 sq. ft., most recent use— 
motor pool, heavy industrial 

GSA Number: 1-G—NY-—0872B 


Unsuitable Properties 
Buildings (by State) 
Alaska 

NPS Building 
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Tract CAKR 06-101A 

Kotzebue Co: AK 99752— 
Landholding Agency: Interior 
Property Number: 61200620004 
Status: Unutilized 

Reason: Contamination 


Guam 


Bldgs. 403, 404 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 
Landholding Agency: Navy 
Property Number: 77200620013 
Status: Unutilized 

Reason: Secured Area 


‘Bldgs. 464, 729 


Marianas Support Activity 


Santa Rita Co: Naval Magazine GU 


Landholding Agency: Navy 
Property Number: 77200620014 
Status: Unutilized 

Reason: Secured Area 


Bldgs. 836, 837 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620015 

Status: Unutilized 

Reasons: Secured Area; Extensive 
deterioration 

Bldg. 11XC7 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620016 

Status: Unutilized_ 

Reasons: Secured Area; Extensive 
deterioration 


Bldgs. 23YC1, 23YC2, 23YC3 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620017 

Status: Unutilized 

Reasons: Secured Area; Extensive 
deterioration 

Bldgs. 23YC4, 23YC5 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620018 


_ Status: Unutilized 


Reasons: Secured Area; Extensive 
deterioration 

Bldgs. 24YC7, 24YC8 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620019 

Status: Unutilized 

Reasons: Secured Area; Extensive 
deterioration 

Bldgs. 26YC3, 26YC5 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620020 

Status: Unutilized 

Reasons: Secured Area; Extensive 
deterioration 


Old Bus Stop 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 
Landholding Agency: Navy 
Property Number: 77200620021 


Status: Unutilized 

Reasons: Secured Area; Extensive 
deterioration 

2 Guard Houses 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620022 

Status: Unutilized 

Reasons: Secured Area; Extensive 
deterioration 

9 Magazines 

Marianas Support Activity 

Santa Rita Co:'Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620023 

Status: Unutilized 

Reasons: Secured Area; Extensive 
deterioration 


Washington 


815 Building. 

2905 C Street, SW 

Auburn Co: King WA 98001 

Landholding Agency: GSA 

Property Number: 54200620018 

Status: Excess 

Reason: Within 2000 ft. of flammable or 
explosive material 

GSA Number: 9-G—WA-1233 


Land (by State) 
Illinois 


1.16 acres 

1716 W. Pershing Road 

Chicaga Co: IL 

Landholding Agency: GSA 

Property Number: 54200620016 

Status: Excess 

Reason: Contamination 

GSA Number: 1-J—IL-719 

Oregon 

2.5 acres 

200 N.W. Graham Road 

Troutdale Co: OR 97060 

Landholding Agency: GSA 

Property Number: 54200620017 

Status: Excess 

Reasons: Within 2000 ft. of flammable or 
explosive material; Within airport runway 
clear zone 

GSA Number: 9-D—OR-0746 


[FR Doc. E6-7871 Filed 5-25-06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Information Collection Renewai To Be 
Sent to the Office of Management and 
Budget (OMB) for Approval Under the 
Paperwork Reduction Act; OMB 
Control Number 1018-0014; Special 
Use Permit Application for National 
Wildlife Refuges in Alaska 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice; request for comments. 


SUMMARY: We (Fish and Wildlife 
Service, Service) plan to request that 


OMB renew approval for our 
information collection associated with 
the application for special use permits 
on national wildlife refuges in Alaska. 
The current OMB control number for 
this information collection is 1018— 
0014, which expires September 30, 
2006. We will request that OMB renew 
approval of this information collection 
for a 3-year term. 
DATES: You must submit comments on 
or before July 25, 2006. 
ADDRESSES: Send your comments on the 
information collection to Hope Grey, 
Information Collection Clearance 
Officer, Fish and Wildlife Service, MS 
222—ARLSQ, 4401 N. Fairfax Drive, 
Arlington, VA 22203 (mail); 
hope_grey@fws.gov (e-mail); or (703) 
358-2269 (fax). 
FOR FURTHER INFORMATION CONTACT: To 
request explanatory information about 
our information collection request or the 
related form, contact Hope Grey at the 
addresses above or at (703) 358-2482. 
SUPPLEMENTARY INFORMATION: OMB 
regulations at 5 CFR part 1320, which 
implement provisions of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.), require that interested members 
of the public and affected agencies have 
an opportunity to comment on 
information collection and 
recordkeeping activities (see 5 CFR 
1320.8(d)). Federal agencies may not 
conduct or sponsor and a person is not 
required to respond to a collection of - 
information unless it displays a 
currently valid OMB control number. 
The National Wildlife Refuge System 
Improvement Act of 1997, which 
amends the National Wildlife Refuge. 
Administration Act (16 U.S.C. 668dd— 
668ee), requires that we authorize 
economic activities on any national 
wildlife refuge by permit only when the 
activity will not be incompatible with 
the purpose(s) for which the refuge was 
established. The Alaska National 
Interest Lands Conservation Act 
(ANILCA) (16 U.S.C. 410hh-—3233 and 
43 U.S.C. 1602-1784) provides for the 
disposition and use of a variety of 
federally owned lands in Alaska. 
Sections 302 and 303 of ANILCA 
identify the purposes for which each 
refuge in Alaska was established and 
how we will manage each refuge. 
Section 304 of ANILCA prohibits us 
from permitting any use of Alaska 
refuges unless the use is compatible 
with the purposes of the refuge, and 
requires that we prescribe regulations 
and impose terms and conditions as~ 
may be necessary and appropriate to 
ensure activities permitted under any 
use are so compatible. Various other 
sections of ANILCA prescribe additional 
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conditions and requirements for us to 
permit uses on national wildlife refuges 
in Alaska. 

(1) Section 810 requires that we 
evaluate the effects of any proposed use 
on subsistence uses and needs. 

(2) Section 1303 establishes 
requirements and conditions for 
permitting use or construction of cabins, 

-and states that we will issue no special 
use permits for cabins unless the permit 
applicant provides certain items of 
information. 

(3) Section 1307 contains provisions 
concerning persons and entities to ; 
whom we are to give special rights and 
preferences with respect to providing 
commercial visitor services (except for 
guided hunting and sport fishing 
services) on units of the National 
Wildlife Refuge System in Alaska. 

Our general refuge regulations 

provide for public entry for specialized 
purposes, including economic activities 
such as the operation of guiding, 
outfitting, and other visitor services on 
refuges by concessionaires or 
cooperators under appropriate contracts 

or legal agreements (see 50 CFR 25.61) 

or special use permits (see 50 CFR 


26.22(b) and 26.25). Alaska refuge 
regulations provide the authorities and 
procedures for issuing permits on 
Alaska refuges, most of which are for 
providers of services and facilities to the 
public (see 50 CFR 36.37 and 36.41). We 
issue permits for a specific period as 
determined by the type and location of 
the use or visitor service provided. 

In addition to the above permits, 
Kodiak National Wildlife Refuge issues 
special use permits to allow public 
recreational use of certain easement 
lands in accordance with the terms of a 
private land conservation easement 
among the United States, the State of 
Alaska, and Koniag, Inc. Our previous 
request for approval of this information 
collection did not include burden 
estimates for these permits. When we 
send our renewal request to OMB, we 
will increase our burden estimates (see - 
table below) to include the Kodiak 
permits. 

We use information provided on the 
permit application to determine if the 
applicant is qualified and eligible for a 
permit. For competitively awarded 
permits, we use the information to 
ensure that we select the most qualified 


applicants to receive the benefit of a 
refuge permit. Where applicable, we 
also use the information to determine 
the applicant’s eligibility for special 
rights and preferences required by 
section 1307 of ANILCA. Refuge 
managers must determine or ensure that 
the proposed uses are compatible with 
the purposes of the refuge, provide safe 
and high-quality visitor services to the 
public, and are consistent with other 
statutory and regulatory requirements 
for management of Alaska refuges. 
Alaska refuge managers need the 


. information requested on the permit 


application to evaluate potential 
impacts of the proposed uses on refuge 
resources and other refuge users. 

Title: Special Use Permit Application 
for National Wildlife Refuges in Alaska. 
OMB Control Number: 1018-0014. 

Form Number: FWS Form 3-2001. 

Frequency of Collection: On occasion. 

Description of Respondents: 
Individuals and households, business 
and other for-profit institutions, not-for- 
profit institutions, farms, and State, 
local, or tribal governments. 

Information Collection Burden 
Estimate: 


Type of permit application 


Annual number of 
respondents 


Completion 
time 
(hours) 


Annual burden 
(hours) 


Competitively issued permit 


Non-competitively issued permit 


Combined Total 


180 
410 


5,400 
328 


590 5,728 


We invite comments concerning this 
proposed information collection on: (1) 
Whether or not the collection of 
information is necessary for the proper 
performance of our functions, including 
whether or not the information will 

‘ have practical utility; (2) the accuracy of 
our estimate of the burden of the 
collection of information; (3) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; and 
(4) ways to minimize the burden of the 
collection of information on 
respondents. This information 
collection is part of a system of records 
covered by the Privacy Act (5 U.S.C. 
552(a)). 


Dated: May 19, 2006. 
Hope G. Grey, 


Information Collection Clearance Officer, 
Fish and Wildlife Service. 


[FR Doc. E6—8198 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Draft Environmental Assessment/ 
Habitat Conservation Pian; Issuance of 
a Section 10(a)(1)(B) Permit for 
incidental Take of the Golden-Cheeked 
Warbler and Black-Capped Vireo by 
TXU Electric Delivery During the 
Construction and Operation of a 16- 
Mile 138 kV Transmission Line in 
Portions of Bell and Coryell Counties, 
™ 


AGENCY: U.S. Fish and Wildlife Service, 
Interior. 

ACTION: Notice of availability; receipt of 
application. 


SUMMARY: TXU Electric Delivery 
(Applicant) has applied to the U.S. Fish 
and Wildlife Service (Service) for an 
incidental take permit (TE—125388—0) 
pursuant to section 10(a)(1)(B) of the 
Endangered Species Act (Act) of 1973, 
as amended. The requested permit, 
which is for a period of five years, 
would authorize incidental take of the 


golden-cheeked warbler (Dendroica 
chyrosparia) and black-capped vireo 
(Vireo atricapilla). The proposed take 
would occur as a result ofthe 
construction and continued operation of 
a 16-mile (26-kilometer), 138 kV 
transmission line within Bell and 
Coryell counties, Texas. We invite the 
public to review and comment on the 
permit application and associated draft 
Environmental Assessment/Habitat 
Conservation Plan (EA/HCP). 

DATES: To ensure consideration, written 
comments must be received on or before 
July 25, 2006. 

ADDRESSES: Persons wishing to review 
the application may obtain a copy by 
writing to the Regional Director, U.S. 
Fish and Wildlife Service, P.O. Box 
1306, Room 4102, Albuquerque, New 
Mexico 87103. Persons wishing to 
review the draft EA/HCP may obtain a 
copy by contacting Scott Rowin, U.S. 
Fish and Wildlife Service, 10711 Burnet 
Road, Suite 200, Austin, Texas 78758 
(512/490-0057). Documents will be 
available for public inspection by 
written request, by appointment only, 
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during normal business hours (8 a.m. to 
4:30 p.m.) at the Service’s Austin office. 
Written data or comments concerning 
the application and draft EA/HCP 
should be submitted to the Supervisor, 
U.S. Fish and Wildlife Service, 10711 
Burnet Road, Suite 200, Austin, Texas 
78758. Please refer to permit number 
TE-125388-0 when submitting 
comments. All comments received, 
including names and addresses, will 
become a part of the official 


administrative record and may be made 


available to the public. 


FOR FURTHER INFORMATION CONTACT: 
Scott Rowin at U.S. Fish and Wildlife 


_Service Austin office, 10711 Burnet 


Road, Suite 200, Austin, Texas 78758 
(512) 490-0057 or by e-mail, 
Scott_Rowin@fws.gov. 


SUPPLEMENTARY INFORMATION: The 
Applicant has applied to the Service for 
a section 10(a)(1)(B) incidental take 
permit for a period of five years in order 
to authorize incidental take of the 
golden-cheeked warbler and black- 
capped vireo. 

Section 9 of the Act prohibits the 
“taking” of endangered species such as 
the Houston toad. However, the Service, 
under limited circumstances, may issue 
permits to take endangered wildlife 
species incidental to, and notthe « 
purpose of, otherwise lawful activities. 

We provide this notice under section 
10(c) of the Act (16 U.S.C. 1531 et seq.) 
and its implementing regulations (50 
CFR 17.22), and the National 
Environmental Policy Act (42 U.S.C. 
4371 et seq.) and its implementing 
regulations (40 CFR 1506.6). 

As identified in the draft EA/HCP, 
two alternate alignments (A and B) exist 
along Sevenmile Mountain for a 
distance of approximately two miles. It 
is unknown at this time which 
alignment will be selected for the 
transmission line. However, the 
Applicant requests the issuance of the 
permit to authorize incidental take of 
the endangered golden-cheeked warbler 
and black-capped vireo for either 
alignment. Regardless of which 
alignment is selected, the level of 
mitigation proposed in this permit is 
based on the maximum acreage of 
impacts that would result from the 
installation of the proposed 
transmission line. The proposed 
transmission line would be installed in 
response to increased demands for such 
services resulting from a growing 
population within the Applicant’s 
service area. 

The addition of this transmission line 
would provide the capacity and 
flexibility needed to continue to provide 


reliable service to the Killeen— 
—— Cove loads. 

The action authorized under this 
permit, if issued, would include the 
installation of a 138 kV transmission 
line for a distance of approximately 16 
miles between the existing TXU Electric 
Delivery Copperas Cove Substation and 
the Brazos Electric Power Cooperative 
Ding Dong Substation. The proposed 
right-of-way width of the Proposed 
Alternative would vary between 16 feet 
and 70 feet. The proposed area to be 
permitted encompasses 1,365 acres and 
would encompass all areas of direct and 
indirect impact. 

The alternative was selected by the 
Applicant and the Service as the 
preferred action as it would allow the 
development of the project while the 
HCP would minimize and offset the 
potential impact to the golden-cheeked 
warbler and black-capped vireo by 
providing for offsite conservation 
measures, which would be utilized to 
better manage the recovery of the 
species. 

Applicant: TXU Electric Delivery has 
developed an HCP which has been 
included as part of the preferred 
alternative that would substantially 
avoid impacts to the golden-cheeked 
warbler and black-capped vireo. Impacts 
that cannot be avoided would be 
minimized and mitigated to the 
maximum extent practicable. Mitigation 
efforts under the proposed HCP would 
include, contributing $1,690,000 to 
establish a non-wasting endowment for 
the golden-cheeked warbler and black- 
capped vireo management on the 4,500- 
acre Parrie Haynes Ranch (Ranch). 
Based on negotiations between TXU 
Electric Delivery, the Service, Texas 
Parks and Wildlife Department (TPWD), 
Texas Parks and Wildlife Foundation, . 
and the Parrie Haynes Trust/Texas 
Youth Commission (landowner), which 
were initiated on November 15, 2005, 
this funding will be used for the 
establishment of the Ranch as an 
endangered species management site as 
mitigation for the affected golden- 
cheeked warbler and black-capped vireo 
habitat. Even though no endangered 
species management currently occurs on 
the Ranch, golden-cheeked warblers and 
black-capped vireos currently utilize 
significant amounts of habitat within 
the property, thus providing an ideal 
location for mitigation and enhanced 
species management. Additionally, the 
property is located adjacent to Fort 
Hood, creating an even larger block of 
actively managed habitat for both 
species. 

The mitigation funding proposal 
consists of the creation of a non-wasting 
endowment fund to be maintained by 


the Texas Parks and Wildlife 
Foundation, a non-profit organization. 
As determined by Texas Parks and 
Wildlife Foundation, to maintain the 
endowment and management of the site 
in perpetuity, approximately three to 
four percent of the interest will be rolled 
back into the account each year for 
inflation. The remaining interest will be 
used for endangered species restoration/ 
enhancement activities and to funda © 
TPWD Wildlife Biologist/Technician 
position for endangered species 
management of the site. Once the 
endowment is established, TPWD will 
be responsible for on-going operations, 
management, and reporting. 

The mitigation proposal will enable 
the Service and TPWD to actively 
manage significantly more golden- 
cheeked warbler and black-capped vireo 
habitat as opposed to acquiring habitat 
elsewhere. The proposal will assist the 
Service and TPWD in developing sound 
land management plans and practices, 
including but not limited to, assessing 
habitat conditions, developing land and 
wildlife/endangered species 
management plans, endangered species 
monitoring, vegetation management/ 
manipulation, cowbird management, 
livestock management, exotic species 
control, public education, and fencing 
and other access provisions. 


Richard McDonald, 

Acting Regional Director, Region 2, 
Albuquerque, New Mexico. 

[FR Doc. E6—8118 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Draft Comprehensive Conservation 
Plan and Environmental Assessment 
for Mingo, Pilot Knob, and Ozark 
Cavefish National Wildlife Refuges 
(NWRs), Wayne and Stoddard 
Counties, MO 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of availability. 


SUMMARY: The U.S. Fish and Wildlife 
Service announces that the Draft 
Comprehensive Conservation Plan 
(CCP) and Environmental Assessment 
(EA) is available for Mingo, Pilot Knob, 
and Ozark Cavefish NWRs, Missouri. 
The CCP was prepared pursuant to 
the National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997, and the 
National Environmental Policy Act of 
1969. Goals and objectives in the CCP 
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describe how the agency intends to 
manage the refuge over the next 15 
years. 


DATES: Comments on the Draft CCP/EA 
must be received on or before July 10, 
2006. 

ADDRESSES: Copies of the Draft CCP are 
available on compact disk or hard copy; 
you may obtain a copy by writing to: 
U.S. Fish and Wildlife Service, Division 
of Conservation Planning, Bishop Henry 
Whipple Federal Building, 1 Federal 
Drive, Fort Snelling, Minnesota 55111 
or you may access and download a copy 
via the planning Web site at http:// 
www. fws.gov/midwest/planning/mingo/ 
index.html. 

All comments should be addressed to 
Mingo National Wildlife Refuge, 
Attention: CCP Comment, 24279 State 
Highway 51, Puxico, MO 63960, or 
direct’e-mail to r3planning@fws.gov. 
Comments may also be submitted 
through the Service’s regional Web site 
at http://www.fws.gov/midwest/ 
planning/. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Burchett at (573) 222-3589. 
SUPPLEMENTARY INFORMATION: 
Established in 1944 under authority of 
the Migratory Bird Treaty Act, the 
21,592-acre Mingo NWR serves as a 
resting and wintering area for migratory 
waterfowl. A shallow basin, the Refuge 
lies in an abandoned channel of the 
Mississippi River bordered on the west 
by the Ozark Plateau and on the east by 
Crowley’s Ridge. The Refuge contains 
approximately 15,000 acres of 
bottomland hardwood forest, 5,000 
acres of marsh and water, 1,100 acres of 
cropland and moist soil units, and 
nearly 500 acres of grassy openings. 
During fall and spring migration, the 
Refuge wetlands support thousands of 
waterfowl. 

The EA evaluates four different 
approaches, or alternatives, to the future 
management of Mingo NWR, and two 
alternatives for Pilot Knob and Ozark 
Cavefish NWRs. The plan also identifies 
wildlife-dependent recreational 
opportunities available to the public. 

The preferred alternative for Mingo 
includes increased opportunities for 
hunting, fishing, wildlife observation 
and photography, environmental 
education and interpretation. It would 
continue with improvements to the 
drainage system, slightly increase the 
amount of bottomland forest, and 
maintain a variety of open habitats. 

The preferred alternative for Pilot 
Knob includes increased community 
outreach to improve communication 
with local residents, guided public 
access to the summit of Pilot Knob, and 
increased law enforcement. 


The preferred alternative for Ozark 
Cavefish includes opening the Refuge to 
compatible wildlife dependent public 
uses, working with surrounding land 
owners to improve water quality, and 
developing a formal agreement with the 
Missouri Department of Conservation 
for the cooperative management of this 
remote site and their adjacent property. 

The National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997 (16 U.S.C. 
668dd-668ee et seq.), requires the 
Service to develop a CCP for each 
National Wildlife Refuge. The purpose 
in developing a CCP is to provide refuge 
managers with a 15-year strategy for 
achieving refuge purposes and 
contributing toward the mission of the 
National Wildlife Refuge System, 


consistent with sound principles of fish ~ 


and wildlife management, conservation, 
legal mandates, and Service policies. In 
addition to outlining broad management 
direction for conserving wildlife and 
their habitats, the CCP identifies 
wildlife-dependent recreational 
opportunities available to the public, 
including opportunities for hunting, 
fishing, wildlife observation and 
photography, and environmental 
education and interpretation. We will 
review and update these CCPs at least 
every 15 years in accordance with the 
National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997, and the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321-4370d). 


Dated: April 5, 2006. 
Charles M. Wooley, 
Acting Regional Director, U.S. Fish and 
Wildlife Service, Fort Snelling, Minnesota. 
[FR Doc. E6—8119 Filed 5—25—06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Record of Decision for the Final 
Comprehensive Conservation Plan and 
Environmental impact Statement for 
Driftiess Area National Wildlife Refuge 
in Illinois, lowa, and Wisconsin 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of availability of record 
of decision. 


SUMMARY: The U.S. Fish and Wildlife 
Service announces the decision and 
availability of the Record of Decision 
(ROD) for the Final Comprehensive 
Conservation Plan (CCP) and 


Environmental Impact Statement (EIS) 
for Driftless Area National Wildlife 
Refuge (NWR) in accordance with 40 
CFR 1506.6(b). A thorough analysis of 
the environmental, social, and economic 
considerations was completed and 
included in the Final CCP/EIS. The 
Final CCP/EIS was released to the 
public and a Notice of Availability was 
published in the Federal Register, 71 FR 
5874, February 3, 2006. The ROD 
documents the selection of Alternative 
C, the Preferred Alternative in the Final 
CCP/EIS. The ROD was signed by the ~ 
Regional Director, U.S. Fish and 
Wildlife Service, Midwest Region, on 
April 18, 2006. 

ADDRESSES: The ROD and Final CCP/EIS 
may be viewed at Driftless Area 
National Wildlife Refuge Headquarters. 
You may obtain a copy of the ROD at 
the planning Web site at hitp:// 
www.fws.gov/midwest/planning/ 
DriftlessArea or by writing to the 
following address: U.S. Fish and 
Wildlife Service, Division of 
Conservation Planning, Bishop Henry 
Whipple Federal Building, 1 Federal 
Drive, Fort Snelling, Minnesota 55111. 
FOR FURTHER INFORMATION CONTACT: 
Cathy Henry at (563) 873-3423. 
SUPPLEMENTARY INFORMATION: The CCP/ 
EIS for the Driftless Area National 
Wildlife Refuge will provide 
management guidance for conservation 
of Refuge resources and public use 
activities during the next 15 years. 
Three alternatives and their 
consequences were described in detail 
in the Draft and Final Environmental 
Impact Statement. Under all alternatives 
recovery plans for the Iowa Pleistocene 
snail and the Northern monkshood 
would be updated, cultural resources 
would be protected, and the Refuge’s 
Fire Management Plan would guide 
prescribed fire and wildfire 
suppression. 

Alternative A—No Action. Present 
management practices would continue 
under this Alternative. The No Action 
alternative is a status quo alternative 
where current conditions and trends 


‘continue. The alternative served as the 


baseline to compare and contrast with 
the other alternatives. 

Acquisition efforts would not occur 
under this alternative becausé there 
would be no approved expanded 
acquisition boundary. 

Alternative B—Habitat Protection 
Emphasis. Under this alternative the 
primary focus of Refuge activities would 
be on the permanent protection of 
endangered species habitat through land 
acquisition and minimal physical 
disturbance of endangered species 
habitat. The expanded acquisition area 
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for the Refuge would include a total of 
6,000 acres in 22 counties in four states 
as described in a Land Protection Plan 
(Appendix J of the Final EIS). The 3,400 
acres specified in this alternative is the 
estimated acreage that would be 
protected within the 15-year life of the 
CCP given anticipated levels of willing 
sellers, funding, and Refuge personnel. 

Alternative C—Habitat Protection, 
Increased Management, and Integrated 
Wildlife-dependent Recreation 
(Preferred Alternative). Under this 
alternative the focus would be on the 
permanent protection of endangered 
species habitat and additional algific 
slopes through land acquisition and 
active management of endangered 
species habjtat. New information and 
threats increase the need for active 
management. Fewer acres acquired in 
this alternative would allow limited 
Refuge resources to address all impacts 
to the habitat. The total expanded 
acquisition area for the Refuge would 
include 6,000 acres in 22 counties in 
four states as described in a Land 
Protection Plan (Appendix J of the Final 
EIS). The 2,275 acres specified in this 
alternative is a realistic estimate of the 
acreage that would be protected within 
the 15-year life of the CCP given 
anticipated levels of willing sellers, 
funding, and the need to accomplish 
other Refuge objectives in this 
alternative. The Service has selected 
Alternative C, the Preferred Alternative, 
for the Refuge. Alternative C addresses 
the key issues identified during the 
planning process and will best achieve 
the purposes and goals of the Refuge as 
well as the mission of the National 
Wildlife Refuge System. This decision 
includes adoption of Comprehensive 
Conservation Plan Chapters (Appendix 
A), and the Land Protection Plan 
(Appendix J of the Final CCP/EIS). 
Implementation of the CCP will occur 
over the next 15 years and will depend 
on future staffing levels, funding, and 
willing sellers. 

The Service’s Basis for the Decision: 
Alternative C is the most 
environmentally preferable alternative. 
Alternative C is likely to lead to the 
delisting of the Iowa Pleistocene snail 
and significant progress in the recovery 
of Northern monkshood and Leedy’s 
roseroot, as well as beneficial effects for 
other trust species. Algific talus slopes 
are more likely to benefit under the 
management proposed in Alternative C 
than the other alternatives. Alternative 
C is also expected to lead to more public 
support and more public opportunities 
than the other alternatives. Alternative 
A was not selected because it would not 
lead to reaching recovery goals or. 
delisting of species. Alternative B was 


- 


not selected because minimal 
management would likely lead to 
negative effects on algific talus slopes 
and delisting of species might not occur. 
The rationale for choosing the selected 
alternative as the best alternative for the 
CCP/EIS is based on the impact of this 
alternative on the issues and concerns 
that surfaced during the planning 
process. The environmental impacts of 
the three alternatives were analyzed as 
to how they would impact: (1) Habitat 
management; (2) visitor services; (3) 
refuge expansion; and (4) species 
assessments. Because all practicable 
means to avoid or minimize 
environmental harm have been 
incorporated into the preferred 
alternative, no mitigation measures have 
been identified. 


Dated: May 1, 2006. 
Charles M. Wooley, 


Acting Regional Director, U.S. Fish and 
Wildlife Service, Fort Snelling, Minnesota. 


{FR Doc. E6—8124 Filed 5—25—06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Indian Affairs 


_ Submission of Information Collection 


to the Office of Management and 
Budget for Review Under the 
Paperwork Reduction Act 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, this 
notice announces that the Bureau of 
Indian Affairs is submitting the 
information collections titled Tribal 
Colleges and Universities Annual 
Report Form, 25 CFR 41.9, OMB Control 
No. 1076-0105, and the Tribal Colleges 
and Universities Grant Application 
Form, 25 CFR 41.8, OMB Control No. 


- 1076-0018, to the Office of Management 


and Budget for review and approval. 


DATES: Submit written comments on or 
before June 26, 2006. 


ADDRESSES: Written comments should 
be sent directly to the Desk Officer for 
the Department of the Interior, Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, by 
e-mail to OFRA_DOCKET@omb.eop.gov 
or by facsimile to (202) 395-6566. 
Please send-a copy of your comments 
to Kevin Skenandore, Acting Director, 
Bureau of Indian Affairs, Office of 
Indian Education Programs, 1849 C 
Street, NW., Mail Stop 3609—MIB, 
Washington, DC 20240-0001. You may 


also send comments via facsimile to 
202-208-3271. 


FOR FURTHER INFORMATION CONTACT: You - 
may request further information or 
obtain-copies of the information 
collections request submission from 
Keith Neves, (202) 208—3601 or Chris 
Redman, (202) 208-4397, Education 


_ Planning Specialists. 


SUPPLEMENTARY INFORMATION: Each tribal 
college and university receiving 
financial assistance under the Tribally 
Controlled College or University 
Assistance Act of 1978 (Act) is required 
by the Act, and by 25 CFR Part 41, to 
provide an accounting of amounts and 
purposes for which financial assistance 
was expended for the preceding 
academic year. A request for comments 
on this information collection request 
was published in the Federal Register 
on January 3, 2006 (71 FR 126). No 


comments were received regarding these 


information collection forms. 


Request for Comments 


You are invited to comment on the 
following items to the Desk Officer at 
OMB at the citation in the ADDRESSES 
section: 


(a) The necessity of this information 
collection for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; 

(b) The accuracy of the agency’s 
estimate of the burden (hours and cost) 
of the collection of information, 
including the validity of the 
methodology and assumptions used; 


(c) Ways we could enhance the 
quality, utility and clarity of the 
information to be collected; and 

(d) Ways we could minimize the 
burden of the collection of the 
information on the respondents, such as 
through the use of automated collection 
techniques or other forms of information 
technology. 


Please note that an agency may not 
sponsor or request, and an individual 
need not respond to, a collection of 
information unless it has a valid OMB 
Control Number. 


OMB is required to make a decision 
concerning this information collection 
request between 30 and 60 days after 
publication of this document in the 
Federal Register. Therefore, a comment 


- will receive the best consideration by 


OMB if it is submitted early during this 
comment period. 

In this notice, the Bureau of Indian 
Affairs is soliciting comments to the 
following information collection: 
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(1) Tribal Colleges and Universities 
Annual Report Form 


Title of Collection: Tribal Colleges and 
Universities Annual Report Form, 25 
CFR 41.9. 

OMB Control Number: 1076-0105. 

Type of review: Renewal. 

Brief description of collection: The 
information, a report on how grant 
funds were used, is mandatory by 
Public Law 95-471 for the respondent to 
receive or maintain a benefit, 
specifically grants for students. 

Respondents: Tribal College and 
University administrators. 

Number of Respondents: 25. 

Estimated time of respondents: 6 
hours. 

Frequency of response: Annually. 

Total annual burden to respondents: 
150 hours. 


(2) Tribal Colleges and Universities - 
Grant Application Form 


Title of Collection: Tribal Colleges and 
Universities Grant Application Form, 25 
CFR 41.8. 

OMB Control Number: 1076-0018. 

Type of review: Renewal. 

Description of Collection: The 
information, application for grant funds, 
is mandatory by Public Law 95-471 for 
the respondent to receive or maintain a 
benefit, i.e., grants for students. 

Respondents: Tribal College and 
University administrators. 

Number of Respondents: 25. 

__ Estimated time of respondents: 6 
_ hours. 

Frequency of response: Annually. 

Total annual burden to respondents: 
150 hours. 


Dated: May 22, 2006. 
Michael D. Olsen, 


Acting Principal Deputy Assistant Secretary— 
Indian Affairs. 


[FR Doc. E6-8185 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-6w-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CO-921-06-1320-EL; COC 69881] 


Notice of Invitation for Coal 
Exploration License Application, 
Colorado 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Invitation for Coal 
Exploration License Application, 
Juniper Coal Company, COC 69881, 
Colorado. 


SUMMARY: Pursuant to the Mineral 
Leasing Act of February 25, 1920, as 


amended by section 4 of the Federal 
Coal Leasing Amendments Act of 1976, 
90 Stat. 1083, 30 U.S.C. 201(b), and to 
Title 43, Code of Federal Regulations, 
subpart 3410, all interested qualified 
parties, as provided in 43 CFR 3472.1 
are hereby invited to participate with 
Juniper Coal Company on a pro rata cost 
sharing basis in a program for the 
exploration of coal deposits owned by 
the United States of America containing 
the following described lands in Routt 
County, Colorado. 


T.5N.,R. 89 W., 6th P.M. 

Sec. 9, lots 5-8, inclusive, 9-13, inclusive; 

Sec. 10, lots 5-15, inclusive; 

Sec. 11, lots 6, 16, and 17; 

Sec. 14, lots 10, and 15-17, inclusive, Tr. 
52, lot 10, E“SWY%4NW'4, 
an 
4; 

Sec. 15, lots 1-16, inclusive; 

Sec. 16, lots 1-10, inclusive; 

Sec. 21, all; 

Sec. 22, all; 

Sec. 23, all; 

Sec. 24, all; 

Sec. 25, all; 

Sec. 26, all; 

Sec. 27, all; 

Sec. 28, 

Sec. 35, NEY, and EY2NW14; 

sec. 36, N¥2. 

The area described contains approximately 

7,033.53 acres. 

DATES: Written Notice of Intent To 
Participate in Exploration License COC 
69881 should be addressed to the 
attention of the following persons and 
must be received by them 30 days after 
publication of this Notice of Invitation 
in the Federal Register. 

ADDRESSES: Karen Zurek, CO—921, Solid 
Minerals Staff, Division of Energy, 
Lands and Minerals, Colorado State 
Office, Bureau of Land Management, 
2850 Youngfield Street, Lakewood, 
Colorado 80215; and Jerry Nettleton, 
Environmental Manager, Juniper Coal 
Company, 29515 Routt County, Rd. #27, 
Oak Creek, Colorado 80467. 


FOR FURTHER INFORMATION CONTACT: 
Karen Zurek at (303) 239-3795. 
SUPPLEMENTARY INFORMATION: The 
application for coal exploration license 
is available for public inspection during 
normal business hours under serial 
number COC 69881 at the Bureau of 
Land Management, Colorado State ~ 
Office, 2850 Youngfield Street, 
Lakewood, Colorado 80215, and at the 
Little Snake Field Office, 455 Emerson 
St., Craig, Colorado 81625. The 
proposed exploration program is fully 
described and will be conducted 


- pursuant to an exploration plan to be 


approved by the Bureau of Land 
Management. The authority for this 
notice is 43 CFR 3410.2—1(c)(1). 


Dated: April 14, 2006. 
Karen Zurek, 


Solid Minerals Staff, Division of Energy, 
Lands and Minerals. 


{FR Doc. E6-8090 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-JB-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[ID-933—1430-EU; IDI-2400C, IDI-32131] 


Termination of Desert Land Entry 
Classification, Idaho 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: This notice terminates a non- 
suitable Desert Land Entry classification 
on 3.09 acres, so the land can be 
patented under sections 203 and 209 of 
the Federal Land Policy and 
Management Act of 1976, as amended. 


DATES: Effective Date: May 26, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Cathie Foster, BLM Idaho State Office, 
1387 S. Vinnell Way, Boise, Idaho 
83709, (208) 373-3863. 


SUPPLEMENTARY INFORMATION: On 
December 29, 1969, 3.09 acres were 
classified as non-suitable for entry 
under the Desert Land Act of March 3, 
1877, as amended and supplemented 
(43 U.S.C. 321, et seq.). The 
classification is hereby terminated and 
the segregation for the following 
described lands is hereby terminated: 


T.11N.,R.18E., 
Section 35: Lot 5. 

The area described above aggregates 3.09 
acres in Custer County. 


At 9 a.m. on May 26, 2006, the Desert 
Land Entry classification identified 
above will be terminated. The lands will 
remain closed to location and entry 
under the public land laws and the 
mining laws, as they are currently _ 
segregated for direct sale. 


Jimmie Buxton, 


. Chief, Branch of Lands, Minerals and Water 


Rights, Resource Services Division. 
[FR Doc. E6—8094 Filed 5—25—-06; 8:45 am] 
BILLING CODE 4310-GG-P 
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DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[(WY-060-1320-EL), WYW154432] 


Notice of Availability of Maysdorf Coal 
Lease Application Draft Environmentai 
impact Statement and Federal Coal 
Notice of Hearing, Wyoming 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Availability (NOA) of 
a draft environmental impact statement 
(DEIS) and notice of public hearing for 
coal lease by application (LBA) 
WYW154432 in the decertified Powder 
River Federal Coal Production Region, 
‘Wyoming. 


SUMMARY: Under the National 
Environmental Policy Act (NEPA) and 
the implementing regulations, the 
Bureau of Land Management (BLM) 
announces the availability of the 
Maysdorf Coal DEIS and announces a 
public hearing pursuant to 43 Code of 
Federal Regulations (CFR) 3425.4. 
DATES: Requests to be included on the 
mailing list and to receive copies of the 
DEIS and notification of the comment 
period and hearing date should be sent 
to the address, facsimile number, or 
electronic address listed below. Written 
comments on the DEIS will be accepted 
for 60 days following the date that the 
Environmental Protection Agency (EPA) 
publishes their NOA of the DEIS in the 
Federal Register. The BLM asks that 
those submitting comments on the DEIS 
make them as specific as possible with 
reference to page numbers and chapters 
of the document. Comments that 
contain only opinions or preferences 
will not receive a formal response; 
however, they will be considered and 
included as part of the BLM decision- 


making process. The public hearing will — 


be held at 7 p.m. MST, on June 13, 2006, 
at the Clarion Hotel, 2009 South 
Douglas Highway, Gillette, Wyoming. 
ADDRESSES: Please address questions, 
comments, or concerns to the Casper 
Field Office, Bureau of Land 
Management, Attn: Nancy Doelger, 2987 
Prospector Drive, Casper, Wyoming 
82604, fax them to 307—261-—7587, or 
send e-mail comments to the attention 
of Nancy Doelger at 
casper_wymail@blm.gov. A copy of the 
DEIS has been sent to affected Federal, 
State, and local Government agencies; 
persons, and entities identified as 
potentially being affected by a decision — 
to lease the Federal coal in this tract; 
and persons who indicated to the BLM 
that they wished to receive a copy of the. 
DEIS. Copies of the DEIS are available 


for public inspection at the following 
BLM office locations: BLM Wyoming 
State Office, 5353 Yellowstone Road, 
Cheyenne, Wyoming 82009; and BLM 
Casper Field Office, 2987 Prospector 
Lane, Casper, Wyoming 82604. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Doelger or Mike Karbs at the © 
above address, or telephone: 307—261-— 
7600. 


SUPPLEMENTARY INFORMATION: The DEIS 
analyzes and discloses to the public 
direct, indirect, and cumulative 
environmental impacts of issuing a 
Federal coal lease in the Wyoming 
portion of the Powder River Basin. The 
purpose of the public hearing is to 
solicit comments on the DEIS on the 
proposed competitive sale of the Federal 
coal in the Maysdorf Coal tract, and on 
the fair market value and maximum 
economic recovery of the Federal coal. 
The BLM is considering a coal lease 
issuance as a result of a September 20, 
2001 application made by Cordero 
Mining Company (CMC) to lease Federal 
coal near the Cordero Rojo Mine 
approximately 15 miles south-southeast 
of Gillette, Wyoming. in Campbell 


County, Wyoming. 


Cordero, the operator of the mine, 
applied to lease the tract as a 
maintenance tract to extend the life of 
their existing mining operations under 
the provisions of the Leasing on 
Application regulations at 43 CFR 3425. 
This tract, case number WYW154432, is 
referred to as the Maysdorf Coal tract. 

On November 8, 2004, BLM received 
a request from CMC to modify the 
Maysdorf Coal tract. The following 
lands in Campbell County, Wyoming are 
included in the tract as currently filed: 


T. 46 N., R. 71 W., 6th P.M., Wyoming 

Sec. 4: Lots 5, 6, 7 10 (E% E12), 

Sec. 10: Lots 1, 2, 3 S12), 4 (N%2, 
$14), 5 (N12, S12), 6 (N%, 

Sec. 11: Lots 1 through 8, 9 (N¥2, N¥% S12), 
10 (N12, S14), 11 N¥%2 S14), 12 
(N42, N12 S12); 


_T.47N.,R. 71 W, 6th P.M., Wyoming 


Sec. 8: Lots 3 through 6, 11 through 13; 
Sec. 21: Lots 1, 2, 3 (EVv2 E12), 6 (E% EW), 
7 through 10, 11 E14), 14 {E%2 E'%), 
15, 16; 
Sec. 28: Lots 1, 2, 3 (E12 E12), 6 (E12 E’%), 
7 through 10, 11 (E%2 E12), 14 EW), 
15, 16; 
Sec. 33: Lots 1, 2, 3 (E% E12), 6 (E12 E12), 
7 through 10, 11 (E*%2 14 
15, 16; 
Total Acres: 2,219.39 acres, more or less. 
The tract as currently filed includes an 
estimated 230.30 milion tons of in-place 
coal. 


The Cordero Rojo Mine is adjacent to 
the lease application area and has an 


approved mining and reclamation plan 
from the Land Quality Division of the 
Wyoming Department of Environmental 
Quality (DEQ). The Mine has an 
approved air quality permit from the Air 
Quality Division of the Wyoming DEQ 
to mine up to 65 million tons of coal per 
year. 

The Office of Surface Mining 
Reclamation and Enforcement (OSM), 
the Land Quality Division of the 
Wyoming Department of Environmental 
Quality (WDEQ), and the Wyoming 
State Planning Office (WSPO) are 
cooperating agencies in the preparation 
of the DEIS. If the tract is leased as a 
maintenance tract, the new lease will be 
incorporated into the existing mining 
and reclamation plan for the adjacent 
mine. The Secretary of the Interior must 
approve the revision to the Mineral 
Leasing Act (MLA) mining plan before 
the Federal coal can be mined. If the 
tract is leased, OSM is the Federal 
agency that would be responsible for 
recommending approval, approval with 
conditions, or disapproval of the revised 
MLA mining plan to the Office of the 
Secretary of the Interior. WDEQ has 
entered into a cooperative agreement 
with the Secretary of the Interior to 
regulate surface coal mining operations 
on Federal and non-Federal lands 
within the State of Wyoming. WSPO 
coordinates planning within state 
agencies and facilitates collaboration 
among the agencies, the Federal 
Government, other states, the private 
sector, and the general public. 

The DEIS analyzes leasing the tract as 
applied for as described above as a 
separate Proposed Action. Under this 
alternative, a competitive sale would be 
held and a lease issued for Federal coal 


in the tract as applied for by Cordero. As_ 


part of the coal leasing process, BLM 
has identified and is.evaluating other 
tract configurations which add Federal 
coal to avoid bypassing coal or to 
prompt competitive interest in the 
unleased Federal coal in this area. The 
tract configurations that BLM has 
identified are described and analyzed as 
separate alternatives in the DEIS. Under 
these alternatives, a competitive sale 
would be held and a lease issued for 
Federal coal lands included in a tract 
modified by the BLM. The DEIS also 
analyzes the alternative of rejecting the 
application to lease Federal coal as the 
No Action Alternative. The Proposed 
Action and Alternatives being 


‘considered in the DEIS are in 


conformance with the “Approved 
Resource Management Plan for Public 
Lands Administered by the Bureau of 
Land Management Buffalo Field Office” 
(April 2001). 
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Comments, including names and 
street addrésses of respondents, will be 
available for public review at the Casper 
Field Office at the address listed above 
during regular business hours (7:45 a.m. 
through 4:30 p.m.), Monday through 
Friday, except holidays. Individual 
respondents may request 
- confidentiality. If you wish to withhold 
your name or street address from public 
review or from disclosure under the 
Freedom of Information Act, you must 
state this prominently at the beginning 
of your written comment. Such requests 
will be honored to the extent allowed by 


law. All submissions from organizations . 


or businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, will be 
made available for public inspection in 
their entirety. 


Robert A. Bennett, 
State Director. 


[FR Doc. E6-8085 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-22-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


Notice of intent To Prepare a Resource 
Management Plan Revision (RMPR) for 
the Taos Field Office, New Mexico, and 
Associated Environmental Impact 
Statement (EIS) 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of intent. 


SUMMARY: The Bureau of Land 
Management (BLM) Field Office, Taos, 
_ New Mexico, intends to prepare a 
Resource Management Plan Revision 
with an associated Environmental 
Impact Statement (EIS) for the Taos 
Field Office and by this notice is 
announcing public scoping meetings. 
The RMPR will revise the existing Taos 
Resource Management Plan. 
DATES: The BLM will announce public 
scoping meetings to identify relevant 
issues through local news media, 
newsletters and the BLM Web site 
http://www.nm.blm.gov/tafo/taos_rmpa/ 
taos_rmpa.htm at least 15 days prior to 
the first meeting. We will provide 
formal opportunities for public 
participation upon publication of the 
Draft RMPR/EIS. 
ADDRESSES: You may submit comments 
by any of the following methods: 

e Web site: http://www.nm.blm.gov/ 
tafo/taos_rmpr/taos_rmpr.htm. 

e Fax: (505) 758-1620. 


e Mail: Attn: RMPR Comments, BLM- 
Taos, 226 Cruz Alta Rd., Taos, NM 
87571. 

Documents pertinent to this proposal 
may be examined at the Taos.Field 
Office. . 


FOR FURTHER INFORMATION CONTACT: For 
further information and/or to have your 


_name added to our mailing list, contact 


Ms. Sharon ‘“‘Sher’’ Churchill, telephone 
(505) 751-4725; e-mail 
sharon_churchill@nm.blm.gov. 


SUPPLEMENTARY INFORMATION: This 
document provides notice that the BLM 
Field Office, Taos, New Mexico, intends 
to prepare a RMPR with associated EIS 
for the Taos Field Office and announces 
public scoping Ineetings. 

The planning area is located in Taos, 


Rio Arriba, Santa Fe, Colfax, Harding, 


Los Alamos, Mora, San Miguel and 
Union counties in the state of New 
Mexico. This planning activity 
encompasses approximately 593,659 
surface acres of public land and 


4,331,946 acres of Federal mineral 


estate. The plan revision will fulfill the 
obligations set forth by the National 
Environmental Policy Act (NEPA), the 
Federal Land Policy and Management 
Act (FLPMA), and BLM management 
policies. The BLM will work 
collaboratively with interested parties to 
identify the management decisions that 
are best suited to local, regional, and 
national needs and concerns. 

The purpose of the public scoping 
process is to determine relevant issues 
that will influence the scope of the 
environmental analysis and EIS 
alternatives. These issues also-guide the 
planning process. You may submit 
comments on issues and planning 
criteria in writing to the BLM at any 
public scoping meeting or you may 
submit them to the BLM using one of 
the methods listed in the ADDRESSES 
section above. To be most helpfyl, you 
should submit formal scoping 


comments within 30 days after the last . 


public meeting. The minutes and list of 
attendees for each scoping meeting will 
be available to the public and open for 
30 days after the meeting to any 
participant who wishes to clarify the 
views he or she expressed. indivigiual 
respondents may request 
confidentiality. If you wish to withhold 
your name and/or address from public 
review or disclosure under the Freedom 
of Information Act, you must state this 
prominently at the beginning of your 
written comment. The BLM will honor 
such requests to the extent allowed by 
law. All submissions from organizations 


-or businesses, and from individuals 


identifying themselves as 
representatives or officials of 


" organizations or businesses, are 


available for public inspection in their 
entirety. 

Preliminary issues and management 
concerns have been identified by BLM 
personnel, other agencies, and in 
meetings with individuals and user 
groups. They represent the BLM’s 
knowledge to date regarding the existing 
issues and concerns with current land 
management. The major issues that will 
be addressed in this planning effort 
include land tenure adjustment, land 
uses, special area designations, visual 
resource management, off-highway 
vehicle use, and minerals materials. 
After public comments as to what issues 
the plan revision should address are | 
gathered, they will be placed in one of 
three categories: 

1. Issues to be resolved in the plan 
revision; 

2. Issues to be resolved through policy 
or administrative action; or 

3. Issues beyond the scope of this plan 
revision. 

The BLM will provide an explanation 
in the plan revision as to why we placed 
an issue in category two or three. In 
addition to these major issues, a number 
of management questions and concerns 
will be addressed in the plan revision. 
The public is encouraged to help 
identify these questions and concerns 


during the scoping phase. 


Preliminary planning criteria are: 

1. Actions must comply with laws, 
regulations, executive orders, and BLM 
Manual (i.e., supplemental program 
guidance). 

2. Actions must be reasonable, 


achievable, allow for flexibility where 


appropriate, and support adaptive 
management principles. 

3. The Taos RMP Revision will 
change Field Office management 
guidance in a number of program areas 
by either modifying existing direction or 
adding new direction. As appropriate, . 
RMPR guidance will be developed 
within an adaptive management’ 
framework, providing context and 
identifying processes and tools for 
implementing adaptive management. 

4. The planning process will include 
an environmental impact statement that _ 
complies with National Environmental 
Policy Act standards. 

5. The planning process will follow 
guidance provided in the BLM Land Use 
Planning Handbook H—1610-1. 

6. The planning process will be 
conducted using an interdisciplinary 
approach. 

7. While ensuring conformance with 
BLM policies and Federal laws, the 
planning team and Taos Field Office 
manager will strive to make 
Revision decisions consistent with 
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existing plans and policies of adjacent 
local, state, and Federal agencies, to the 
extent possible. 

8. A collaborative approach to public 
and agency participation will be used 
throughout the planning process. The 
Taos RMP Revision planning team will 
work collaboratively with county, 
municipal and Tribal governments; 
other Federal, state and local agencies; 
interested individuals and groups; and 
other BLM staff groups. 

9. The Economic Profile System (EPS) 
will be used as one source of 
demographic and economic data for the 
planning process. EPS data will provide 
important baseline data and contribute 
to estimates of existing and future 
(projected) social and economic 
conditions. Socio-cultural and economic 
analysis will subsequently be performed 
to identify impacts of the potential 
management alternatives on the diverse 
populations within the planning area. 

10. As required in the Land Use 
Planning Handbook H—1610-1, EPS 
workshops will be conducted with 
community participants from Santa Fe 
and Rio Arriba Counties. These 
workshops will be held to foster strong 
working relationships with county 
residents and to share information and 
perspectives about local economic 
conditions. 

11. The RMP Revision process will 
foster participation of Native American 
tribal governments and will provide 
strategies for protection of cultural 
resources and traditional cultural 
practices on public lands. 

12. The RMP Revision process will 
emphasize focused, collaborative work 
with communities to identify public 
lands and resources upon which they 
currently rely and/or will rely in the 
future. This work will center on 
identifying current and future land use 
and land ownership patterns that 
support communities while meeting 
BLM’s overarching mission and goals, 
and identifying areas with potential for 
a modified or new special designation 
status and associated benefits to local 
communities, the general public and 
BLM. 

13. The RMP Revision will recognize 
valid existing rights related to the use of 
public lands. 

The BLM will use an interdisciplinary 
approach to develop the plan revision in 
order to consider the variety of resource’ 
issues and concerns identified. 
Specialists with expertise in the 
following disciplines will be involved 
in the planning process: sociology and 
economics; archaeology; paleontology; 
lands and realty; outdoor recreation; 
visual resource management; 
transportation management; minerals 


and geology; vegetation management 
(including forest and fire ecology); 
hydrology; soils; wildlife and 
Threatened and Endangered species 
management; and fisheries. 


Dated: April 20, 2006. 
Linda S.C. Rundell, 
New Mexico State Director. 
[FR Doc. E6-8087 Filed 5—25—06; 8:45 am] 
BILLING CODE 4310-FB-P 


DEPARTMENT OF THE INTERIOR ~ 


Bureau of Land Management 
[WY-920—1310-El; WYW133962] 


Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease. 


SUMMARY: Under the provisions of 30 
U.S.C: 188(d) and (e), and 43 CFR 
3108.2—3(a) and (b)(1), the Bureau of 
Land Management (BLM) received a _ 
petition for reinstatement from Encana 
Energy Resources for noncompetitive oil 
and gas lease WYW133962 for land in 
Sweetwater County, Wyoming. The 
petition was filed on time and was 
accompanied by all the rentals due 
since the date the lease terminated 
under the law. 

FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Pamela J. 
Lewis, Chief, Branch of Fluid Minerals 
Adjudication, at (307) 775-6176. 
SUPPLEMENTARY INFORMATION: The 


- lessees have agreed to the amended 


lease terms for rentals and royalties at 
rates of $5.00 per acre or fraction 
thereof, per year and 167 percent, 
respectively. The lessees have paid the 
required $500 administrative fee and 
$166 to reimburse the Department for 
the cost of this Federal Register notice. 
The lessees have met all the 
requirements for reinstatement of the 
lease as set out in sections 31(d) and (e) 
of the Mineral Lands Leasing Act of 
1920 (30 U.S.C. 188), and the Bureau of 
Land Management is proposing to 
reinstate lease WYW133962 effective 
October 1, 2004, under the original 
terms and conditions of the lease and 
the increased rental and royalty rates 
cited above. BLM has not issued a valid 
lease affecting the lands. 


Pamela J. Lewis, 


_ Chief, Branch of Fluid Minerals Adjadicnticn: 


[FR Doc. E6—8107 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-22-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[WY-920—1310—El; WYW143159] 


Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease 


AGENCY: Bureau of Land Managesient, 
Interior. 

ACTION: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease. 


SUMMARY: Under the provisions of 30 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2—3(a) and (b)(1), the Bureau of 
Land Management (BLM) received a 
petition for reinstatement from Pennaco 
Energy Inc. for noncompetitive oil and 
gas lease WYW143159 for land in 
Campbell and Johnson Counties, 
Wyoming. The petition was filed on 
time and was accompanied by all the 
rentals due since the date the lease 
terminated under the law. 


FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Pamela J. 
Lewis, Chief, Branch of Fluid Minerals 
Adjudication, at (307) 775-6176. 
SUPPLEMENTARY INFORMATION: The lessee 
has agreed to the amended lease terms 
for rentals and royalties at rates of $5.00 
per acre or fraction thereof, per year and 
167/s percent, respectively. The lessee 
has paid the required $500 
administrative fee and $166 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
sections 31(d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 


_ lease WYW143159 effective February 1, 


2005, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited. 
above. BLM has not issued a valid lease 
affecting the lands. 


Pamela J. Lewis, 

Chief, Branch of Fluid Minerals Adjudication. 
[FR Doc. E6-8108 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-22-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[WY-920-1310-9EI; WYW148949] 


Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease 


AGENCY: Bureau of Land Management, 
Interior. 
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ACTION: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease. 


SUMMARY: Under the provisions of 30 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2—3(a) and (b)(1), the Bureau of 
Land Management (BLM) received a 
petition for reinstatement from Hot 
Springs Resources Ltd. for competitive 
oil and gas lease WYW148949 for land 
in Natrona County, Wyoming. The 
petition was filed on time and was 
accompanied by all the rentals due 
since the date the lease terminated 
under the law. 

FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Pamela J. 
Lewis, Chief, Branch of Fluid Minerals 
Adjudication, at (307) 775-6176. 
SUPPLEMENTARY INFORMATION: The lessee 
has agreed to the amended lease terms 
for rentals and royalties at rates of 10.00 
per acre or fraction thereof, per year and 
167/s percent, respectively. The lessee 
has paid the required $500 
administrative fee and $166 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
sections 31(d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW148949 effective October 1, 
2005, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 

- above. BLM has not issued a valid lease 
affecting the lands. 


Pamela J. Lewis, 
Chief, Branch of Fluid Minerals Adjudication. 


[FR Doc. E6-8110 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-22-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[WY-920-1310-9El; WYW156167] 


Wyoming: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease. 


SUMMARY: Under the provisions of 30. 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2—3(a) and (b)(1), the Bureau of 
Land Management (BLM) received a 
petition for reinstatement from Hot 
Springs Resources Ltd. for competitive 


oil and gas lease WYW156167 for land 
in Natrona County, Wyoming. The 
petition was filed on time and was 
accompanied by all the rentals due 
since the date the lease terminated 
under the law. 

FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Pamela J. 
Lewis, Chief, Branch of Fluid Minerals 
Adjudication, at (307) 775-6176. 
SUPPLEMENTARY INFORMATION: The lessee 
has agreed to the amended lease terms 
for rentals and royalties at rates of 
$10.00 per acre or fraction thereof, per 
year and 16% percent, respectively. The 
lessee has paid the required $500 
administrative fee and $166 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 


“sections 31(d) and (e) of the Mineral 


Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW156167 effective October 1, 
2005, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. BLM has not issued a valid lease 
affecting the lands. 


Pamela J. Lewis, 

Chief, Branch of Fluid Minerals Adjudication. 
[FR Doc. E6-8111 Filed 5-25-06; 8:45 am] 
BILLING CODE 4310-22-P 


- INTERNATIONAL TRADE 


COMMISSION 


Proposed Agency Information 
Collection; Comment Request 


AGENCY: United States International 
Trade Commission. 


ACTION: Notice of proposed information 
collection and request for comment. 


DATES: Effective Date: May 19, 2006. 
SUMMARY: Pursuant to the Paperwork 
Reduction Act of 1995, the U.S. 
International Trade Commission intends 
to seek approval from the Office of 
Management and Budget for a three-year 
extension of the currently approved 
DataWeb user registration form (OMB 
No.: 3117-0190) in connection with the 
ITC DataWeb. The user registration form 


’ is required to accurately analyze usage 


and data reports generated by user 
sectors and to save user product and 
country lists for user reference during 
future logins. 

Comments concerning the proposed - 
information collection are requested in 
accordance with 5 CFR 1320.8(d). 
DATES: To be assured of consideration, 
written comments must be received not 


later than 60 days after publication of 
this notice. 


ADDRESSES: Signed comments should be 
submitted to Marilyn Abbott, Secretary, 
U.S. International Trade Commission, 


_ 500 E Street SW., Washington, DC 


20436. All comments should be specific, 
indicating which part of the form is 
objectionable, describing the concern in 
detail, and including specific suggested 
revisions. or language changes. 


FOR FURTHER INFORMATION CONTACT: A 
copy of the proposed form is available 
on the internet at http:// 
dataweb.usitc.gov/scripts/user_set.asp 
under “Create New Account”. A copy of 
the draft Supporting Statement to be 
submitted to the Office of Management 
and Budget may be obtained from Peg 
MacKnight, Office of Operations, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436 
(telephone no. 202-205-343; e-mail 
peggy.macknight@usitc.gov). 


Request for Comments 


Comments are solicited as to (1) 
whether the proposed information 
collection is necessary for the proper 
performance of the functions of the 
agency, including whether the 


information will have practical utility; 


(2) the accuracy of the agency’s estimate 
of the burden of the proposed 
information collection, including the 
validity of the methodology and 
assumptions used; (3) the quality, 
utility, and clarity of the information to 
be collected; and (4) minimization of the 
burden of the proposed information 
collection on those who are to respond 
(including through the use of 
appropriate automated, electronic, 
mechanical, or other forms of 
information technology, e.g., permitting 
electronic submission of responses). 


Summary of the Proposed Information 
Collection 


The forms are for use by the 
Commission in connection with the ITC 
DataWeb. The ITC DataWeb provides 
on-line, rapid and customized retrieval 
of U.S. trade and tariff data and has 
been an Internet tool primarily for 
government users. The user registration 
forms are required to accurately track 
usage, data reports generated, and costs 
by user sectors and to save user product 
and country lists for user reference 
during future logins. The forms appear 
on the ITC DataWeb internet site (http:// 


-dataweb.usitc.gov) and need to be filled 


out only once. 
Summary of Proposal 
(1) Number of forms submitted: One. 
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(2) Title of forms: ITC Tariff and Trade 
DataWeb: “Create New User Account 
Form.” 

(3) Type of request: Extension. 

(4) Frequency of use: Single data 
gathering. 

(5) Description of respondents: 
Government and private sector users of 
the on-line ITC DataWeb. 

(6) Estimated number of respondents: 
20,000 Annually. 

(7) Estimated total number of minutes 
to complete the forms: 2.0 Minutes. 

(8) Information obtained from the 
forms that qualify as confidential 
business information will be so treated 
by the Commission and not disclosed in 
a manner that would reveal the 
individual operations of a firm. | 

Hearing impaired individuals are 
advised that information on this matter 
can be obtained by contacting our TTD 
terminal (telephone no. 202-205-1810). 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). 

By order of the Commission. 

Issued: May 22, 2006. 

Marilyn R. Abbott, 

Secretary to the Commission. 

[FR Doc. E6-8093 Filed 5-25-06; 8:45 am] 
BILLING CODE 7020-02-P 


DEPARTMENT OF LABOR 
Office of the Secretary 


Submission for OMB Review: 
Comment Request 


May 18, 2006. 

The Department of Labor (DOL) has 
submitted the following public 
information collection request (ICR) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995 (Pub. L. 104-13, 
44 U.S.C. chapter 35). A copy of this 
ICR, with applicable supporting 
documentation, may be obtained by 
contacting Darrin King on 202-—693- 
4129 (this is not a toll-free number) or 
e-mail: king.darrin@dol.gov. 

Comments should be sent to Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for the Bureau 
of Labor Statistics (BLS), Office of 
Management and Budget, Room 10235, 
Washington, DC 20503, 202-395-7316 
(this is not a toll-free number), within 
30 days from the date of this publication 
in the Federal Register. 

The OMB is particularly interested in 

.comments which: 

e Evaluate whether the proposed 

collection of information is necessary 


for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or — 
other forms of information technology, 
e.g., permitting electronic submission of 


_ Tesponses. 


Agency: Bureau of Labor Statistics. 

Type of Review: Reinstatement, with 
change, of a previously approved 
collection of information. 

Title: CPS Volunteer Supplement. 

OMB Number: 1220-0176. 

Frequency: Annually. 

Type of Response: Reporting. 

Affected Public: Individuals or 
households. 

Number of Respondents: 112,000. 

Number of Annual Responses: 
112,000. 

Estimated Time Per Response: 4 
minutes. 

Total Burden Hours: 7,467. 

Total Annualized capital/startup 
costs: $0. 

Total Annual Costs (operating/ 
maintaining systems or purchasing 
services): $0. 

Description: The Volunteer 
Supplement will provide information 
on the total number of individuals in 
the U.S. involved in unpaid volunteer 
activities, measures of the frequency or 
intensity with which individuals 
volunteer, types of organizations that 
facilitate volunteerism, the activities in 
which volunteers participate, and the 
prevalence volunteering abroad. It will 
also provide information on civic 
engagement. 


Ira L. Mills, 
Departmental Clearance Officer. 


[FR Doc. E6-8142 Filed 5-25-06; 8:45 am] 
BILLING CODE 4510-24-P 


DEPARTMENT OF LABOR 
Office of the Secretary 


Submission for OMB Review: 
Comment Request 


May 22, 2006. : 
The Department of Labor (DOL) has . 
submitted the following public 


information collection request (ICR) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 


_ Reduction Act of 1995 (Pub. L. 104-13, 


44 U.S.C. chapter 35). A copy of this 
ICR, with applicable supporting 
documentation, may be obtained by 
contacting Darrin King on 202-693-— 
4129 (this is not a toll-free number) or 
e-mail: king.darrin@dol.gov. 

Comments should be sent to Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for the 
Occupational Safety and Health 
Administration (OSHA), Office of 
Management and Budget, Room 10235, 
Washington, DC 20503, 202-395-7316 
(this is not a toll-free number), within 
30 days from the date of this publication 
in the Federal Register. 

The OMB is particularly interested in 
comments which: ' 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the - 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Agency: Occupational Safety and 
Health Administration. 

Type of Review: Extension of 
currently approved collection. 

Title: Reports of Injuries to Employees 
Operating Mechanical Power Presses (29 
CFR 1910.217(g)). 

OMB Number: 1218-0070. 

Frequency: On occasion. 

Type of Response: Reporting and 
Recordkeeping. 

Affected Public: Business or other for- 
profit; Not-for-profit institutions; 
Federal Government; and State, Local, 
or Tribal Government. 

Number of Respondents: 49. 

Number of Annual Responses: 49. 

Estimated Time per Response: 20 
minutes. 

Total Burden Hours: 16. 

Total Annualized capital/startup 
costs: $0. 
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Total Annual Costs (operating/ 
maintaining systems or purchasing 
services): $0. 

Description: In the event an employee 
is injured while operating a mechanical 
power press, 29 CFR 1910.217(g) 
requires an employer to provide 
information to OSHA regarding the 
accident within 30 days of the accident. 
This information includes the 
employer’s and employee’s names, 
workplace address and location, injury 
sustained, task being performed when 
the injury occurred, number of operators 
required for the operation and the 
number of operators provided with 
controls and safeguards, cause of the 
accident, type of clutch, safeguard(s), 
and feeding method(s) used, and means 
used to actuate the press stroke. These 
reports are a source of up-to-date 
information on power press machines. 
Particularly, this information identifies 
the equipment used and conditions 
associated with these injuries. 


Ira L. Mills, 
Departmental Clearance Officer. 


{FR Doc. E6-8148 Filed 5-25-06; 8:45 am] 
BILLING CODE 4510-26-P 


NATIONAL CREDIT UNION 
ADMINISTRATION 


Notice of Change in the Meeting; 
Sunshine Act 


The National Credit Union 
Administration Board determined that 
its business required the cancellation of 
the previously announced open meeting 
Federal Register, Vol. 71, No. 98, page 
29356, May 22, 2006) scheduled for 
Thursday, May 25, 2006 at 10 a.m. 

It has also been determined that it 
will be necessary to change the time of 
the previously announced closed 
meeting (Federal Register, Vol. 71, No. 
98, page 29356, May 22, 2006) 
scheduled for Thursday, May 25, 2006 
at 11:15 a.m. The meeting will now be 
held at 10 a.m. 

Earlier announcement of these 
changes was not possible. 


FOR FURTHER INFORMATION CONTACT: 
Mary Rupp, Secretary of the Board, 
telephone (703) 518-6304. 


Mary Rupp, 

Secretary of the Board. 

{FR Doc. 06-4906 Filed 5-24-06; 9:43 am]: 
BILLING CODE 7535-01-M 


NATIONAL SCIENCE FOUNDATION 


Advisory Committee for GPRA 
Performance Assessment (13853); 
Notice of Meeting 


In accordance with the Federal 
Advisory Committee Act (Pub. L. 92— 
463, as amended) the National Science 
Foundation announces the following 
meeting. 


Name: Advisory Committee for GPRA 
Performance Assessment (AC/GPA). 

Date and Time: June 22, 2006, 8 a.m.—5 
p-m. June 23, 2006, 8:30 a.m.—5 p.m. 

Place: National Science Foundation, 4201 
Wilson Boulevard, Arlington, VA 22230, 
Room 375. if you are attending the meeting 
and need access to the NSF building, please 
contact Joyce Grainger 

(jgrainge@nsf.gov) for a visitor’s badge. 

Contact: Joyce Grainer, BFA/BD, National 
Science Foundation, Room 407, Arlington, 
Virginia. Telephone: 703-292-4481. 

Type of Meeting: Open. 

Purpose of Meeting: To provide advice and 
recommendations to the National Science 
Foundation (NSF) Director regarding the 
Foundation’s performance as it relates to the 
Government Performance and Results Act of 
1993 (GPRA). 

Agenda: Topics include retrospective 
accomplishments of NSF awards as they 
relate to performance indicators associated 
with the National Science Foundation’s 
Ideas, Tools, People and Organizational 
Excellence (I, T, P, OE) strategic outcome 
goals; the quality and relevance of NSF 
award portfolios; and issues involving future 
AC/GPA performance assessment activity. 


Thursday, June 22, 2006 


Welcome and Introductions; Charge to the 
Committee; Overview Presentations on NSF 
Performance Assessment, Merit Review, 
Committees of Visitors, Transformative 
Research, and the proposed Strategic Plan. 
The Committee, in subgroups, will review 
and discuss retrospective accomplishments 


_ under the Ideas, Tools, People, and 


Organizational Excellence strategic goals. 
Friday, June 23, 2006 
The Committee reconvenes as a Committee 
of the Whole to hear progress reports from 
the strategic goals’ subgroups, discuss 
findings, recommendations, and the 
preparation of the final report. The 
Committee will discuss the proposed 2006- 
2011 Strategic Plan (Draft) with regard to 


potential impact on the AC/GPA performance 
assessment activity. 


Dated: May 23, 2006. 
Susanne Bolton, 
Committee Management Officer. 
[FR Doc. 06-4879 Filed 5-25-06; 8:45am] 


BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 


_ COMMISSION 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: U.S. Nuclear Regulatory 
Commission (NRC). 

ACTION: Notice of pending NRC action to 
submit an information collection 
request to OMB and solicitation of 
public comment. 


SUMMARY: The NRC is preparing a 
submittal to OMB for review of 
continued approval of information 
collections under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). 

Information pertaining to the 
requirement to be submitted: 

1. The title of the information 
collection: NRC Form 398, “Personal 
Qualification Statement—Licensee.”’ 

2. Current OMB approval number: 
3150-0090. 

3. How often the collection is 
required: On occasion and every six 
years (at renewal). 

4. Who is required or asked to report: 
Individuals requiring a license to 
operate the controls at a nuclear reactor. 

5. The number of annual respondents: 
1,350 (600 new, 50 re-applications, 600 
renewals and 100 waivers). 

6. The number of hours needed 
annually to complete the requirement or 
request: 3,250 (2.4 hours per response). 

7. Abstract: NRC Form 398 requests 
detailed information that should be 
submitted by a licensing applicant and 
facility licensee when applying for a 
new or renewal license to operate the 
controls at a nuclear reactor facility. 
This information, once collected, would 
be used for licensing actions and for 
generating reports on the Operator 
Licensing Program. 

Submit, by July 25, 2006, comments 
that address the following questions: 

1. Is the proposed collection of 
information necessary for the NRC to 
properly perform its functions? Does the 
information have practical utility? 

2. Is the burden estimate accurate? 

3. Is there a way to enhance the 
quality, utility, and clarity of the 
information to be collected? 

4. How can the burden of the 
information collection be minimized, 
including the use of automated 
collection techniques or other forms of 
information technology? 

A copy of the draft supporting 
statement may be viewed free of charge 
at the NRC Public Document Room, One 
White Flint North, 11555 Rockville 
Pike, Room O-1 F21, Rockville, MD 
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20852. OMB clearance requests are 
available at the NRC worldwide Web 
site: http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html. The 
document will be available on the NRC 
home page site for 60 days after the 
signature date of this notice. 

Comments and questions about the 
information collection requirements 
may be directed to the NRC Clearance 
Officer, Brenda Jo. Shelton (T—5 F52), 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001, by 
telephone at 301-415-7233, or by 
Internet electronic mail to 
INFOCOLLECTS@NRC.GOV. 

Dated at Rockville, Maryland, this 22nd 
day of May 2006. 

For the Nuclear Regulatory Commission. 
Brenda Jo. Shelton; 

NRC Clearance Officer, Office of Information 
Services. 

[FR Doc. E6—8113 Filed 5—25-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 70-143] 


Nuclear Fuel Services, Inc., 
Environmental Assessment and 
Finding of No Significant Impact for 
Proposed Extension of Deadline for 
Inventory of Special Nuclear Material 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Environmental Assessment and 
Finding of No Significant Impact. 


FOR FURTHER INFORMATION CONTACT: 
Kevin M. Ramsey, Project Manager, Fuel 
Cycle Facilities Branch, Division of Fuel 
Cycle Safety and Safeguards, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Mail Stop T-8F42, Rockville, MD. 
20555-0001, Telephone (301) 415-7887; 
fax (301) 415-5955; e-mail kmr@nrc.gov. 
SUPPLEMENTARY INFORMATION: 


I. Introduction 


The Nuclear Regulatory Commission 
(NRC) staff is considering the issuance - 
of a license amendment to Materials 
License SNM-124, to Nuclear Fuel 
Services, Inc. (NFS) (the licensee), to 
. grant a one-time exemption from the 
May 2006 inventory results for strategic 
special nuclear material in the Blended 
Low-Enriched Uranium Preparation 
Facility (BPF). The NRC has prepared an 
Environmental Assessment (EA) in 
support of this amendment in 
accordance with the requirements of 10 
CFR part 51. Based on the EA, the NRC 
has concluded that a Finding of No 


Significant Impact (FONSI) is 
appropriate and, therefore, an 
Environmental Impact Statement (EIS) 
will not be prepared. 


II. Environmental Assessment 
Background 


The NFS facility in Erwin, Tennessee 
is authorized, under License SNM—124 
to manufacture high-enriched nuclear 
reactor fuel. In addition, NFS is 
authorized to blend highly enriched 
uranium (HEU) with natural uranium 
and manufacture low-enriched nuclear 
reactor fuel. Currently, BPF is in a safe- 
shutdown mode, in accordance with 
Confirmatory Action Letter (CAL) No. 
02—06—003 dated March 18, 2006. 
Operations in BPF were shut down 
without the usual material processing/ 
clean-cut that is required to be 
undertaken as part of a measured 


_ physical inventory. NFS is currently in 


the process of conducting an operational 
readiness review (ORR) which must be 
reviewed and approved by NRC before 
operations are restarted. This is 
expected to occur on or before June 20, 
2006. After operations are authorized, 
the BPF must be operated for a 
minimum of two weeks to process the 
material to a form suitable for a 
measurable physical inventory. NFS 
requests that the inventory reporting 
date be extended until 45 days after the 
completion of the ORR and the 
processing/inventory process clean out 
resumes, the date of which is not now 
specifically known. 


Review Scope 


The purpose of this EA is to assess the 
environmental impacts of the proposed 
license amendment. It does not approve 
the request. This EA is limited to the 
proposed exemption and any 
“cumulative impacts on existing plant 
operations. The existing conditions and 
operations for the Erwin facility were 
evaluated by the NRC for environmental 
impacts in a 1999 EA related to the 
renewal of the NFS license (Ref. 1) and 
a 2002 EA related to the first 
amendment for the Blended Low- 
Enriched Uranium (BLEU) Project (Ref. 
2). The 2002 EA assessed the impact of 
the entire BLEU Project, using 
information available at that time. A 
‘2003 EA (Ref. 3) and a 2004 EA (Ref. 4), 
related to additional BLEU Project 
amendments, confirmed the FONSI 
issued in 2002. This assessment 
presents information and analysis for 
determining that the issuance of a 
FONSI is appropriate and that an EIS 
will not be prepared. 


Proposed Action 


The proposed action is to amend NRC. 
Materials License SNM—124 to grant a 
one-time exemption from the physical 
inventory deadline for strategic special 
nuclear material in the BPF. The 
exemption would authorize NFS.to 
submit the physical inventory results 


‘after NRC has authorized the restart of 


operations in the BPF and NFS has had 
an opportunity to process the material 
and complete the inventory. The 
proposed action is limited to the 
reporting deadline only. No change to 
processing, packaging, or storage 
operations is requested, and no 
construction of new facilities is 
requested. 


Need for Proposed Action 


The proposed action is being - 
requested because NFS had to secure 
operations in the BPF to investigate an 
upset condition. NFS has committed to 
maintain the BPF in a safe-shutdown 
mode until NRC authorizes restart of 
operations. Regulations in 10 CFR 
74.59(f)(1) require a physical inventory 
of strategic special nuclear material 
every six months. To comply with this 
regulation, the material must be 
processed into a form that can be 
inventoried. Material in the BPF process 
is not in a form that can be inventoried 
and it cannot be processed into the 
proper form until the restart of 
operations is authorized. 


Alternatives 


The alternatives available to NRC are: 
1. Approve the license amendment as 
described; or 


2. No action (i.e., deny the request). 
Affected Environment 


The affected environment for the 
proposed action and the no action 
alternative is the NFS site. The NFS 
facility is located in Unicoi County, 
Tennessee, about 32 km (20 mi) 
southwest of Johnson City, Tennessee. 
The facility is about 0.8 km (0.5 mi) 
southwest of the Erwin city limits. The 
affected environment is identical to the 
affected environment assessed in the 
2002 EA related to the first amendment 
for the BLEU Project (Ref. 2). A full 
description of the site and its 
characteristics are given in the 2002 EA. 

’ Additional information can be found in 
the 1999 EA related to the renewal of 
the NFS license (Ref. 1). The site 
occupies about 28 hectares (70 acres). 
The site is bounded to the northwest by 
the CSX Corporation (CSX) railroad 
property and the Nolichucky River, and 
by Martin Creek to the northeast. The 
plant elevation is about 9 m (30 ft) 
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above the nearest point on the 
Nolichucky River. 

The area adjacent to the site consists 
primarily of residential, industrial, and 
commercial areas, with a limited 
amount of farming to the northwest. 
Privately owned residences are located 
to the east and south of the facility. 
Tract size is relatively large, leading to 
a low housing density in the areas 
adjacent to the facility. The CSX 
railroad right-of-way is parallel to the 
western boundary of the site. Industrial 
development is located adjacent to the 
railroad on the opposite side of the 
right-of-way. The site is bounded by 
Martin Creek to the north, with 
privately owned, vacant property and 
low-density residences. 


Environmental Impacts of Proposed 
Action and Alternatives 


1. Occupational and Public Health 


Proposed Action. The occupation and 
public health impacts from the 
proposed action are essentially the same 
as those considered in the 
environmental assessment for operation 
of the BPF (Ref. 3). Maintaining the BPF 
in a safe-shutdown mode will reduce 
the emissions from normal operations 
and reduce the risk of accidents. 
However, the reductions would be so 
small that the differences would be 
negligible. 

No Action. Denying this amendment 
request would not result in any 
significant difference in the 
occupational and public health impacts. 
If this amendment request is denied, the 
licensee may be cited for failing to 
submit a required report. However, the 
material cannot be inventoried until it is 
processed into an appropriate form. The 
facility will continue to implement 
NRC-approved radiation safety 
procedures for storing and handling 
radioactive materials. Thus, the impacts 
under the “no action” alternative will 
remain within acceptable regulatory 
limits. 

2. Effluent Releases, Environmental 
Monitoring, Water Resources, Geology, 
Soils, Air Quality, Demography, Biota, 
Cultural and Historic Resources 


Proposed Action. The NRC staff has 
determined that the approval of the 
proposed amendment will not impact 
effluent releases, environmental 
monitoring, water resources, geology, 
soils, air quality, demography, biota, or 
cultural or historic resources at or near 
the NFS site. . 

No Action. The NRC staff has 
determined that denial of the proposed 
amendment will not impact effluent 
releases, environmental monitoring, 


water resources, geology, soils, air 
quality, demography, biota, or cultural 
or historic resources at or near the NFS 
site. 


Conclusion 


Based on its review, the NRC has 
concluded that the environmental 
impacts associated with the proposed 
action are not significant and, therefore, 
do not warrant denial of the proposed 
license amendment. The NRC has 
determined that the proposed action, 
approval of the license amendment as 
described, is the appropriate alternative 
for selection. Based on an evaluation of 
the environmental impacts of the 
proposed license amendment, the NRC 
has determined that the proper action is 
to issue a FONSI. 


Agencies and Persons Contacted 


On May 11, 2006, the NRC staff 
contacted the Deputy Director of the 
Division of Radiological Health in the 
Tennessee Department of Environment 
and Conservation (TDEC) concerning 
this EA. On May 12, 2006, the Deputy 
Director responded that TDEC reviewed 
the draft EA and had no comments (Ref. 
6). 

The NRC staff has determined that the 
proposed action will not affect listed 
species or critical habitat. Therefore, no 
consultation is required under section 7 
of the Endangered Species Act. 
Likewise, the NRC staff has determined 
that the proposed action is not the type 
of activity that has the potential to cause 
effects on historic properties. Therefore, 
no consultation is required under 
section 106 of the National Historic 
Preservation Act. 
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Material License No. SNM—124 Regarding 
Downblending and Oxide Conversion of 
Surplus High-Enriched Uranium,” June 2002, 
ADAMS No. ML021790068. 

3. U.S. Nuclear Regulatory Commission, 
“Environmental Assessment and Finding of 
No Significant Impact for the BLEU 
Preparation Facility,” September 2003, 


ADAMS No. ML032390428. 


4. U.S. Nuclear Regulatory Commission, 
“Environmental Assessment and Finding of 
No Significant Impact for the Oxide 
Conversion Building and the Effluent 
Processing Building at the BLEU Complex,” 
June 2004, ADAMS No. ML041470176. 

5. Nuclear Fuel Services, “Request for One- 
Time Exemption,” April 13, 2006, ADAMS 
No. ML061150255. 


6. D. Shults, Tennessee Division of 
Radiological Health, e-mail to K. Ramsey, 
U.S. Nuclear Regulatory Commission, “EA 
for NFS Exemption,” May 12, 2006, ADAMS 
No. ML061350156. 


Ill. Finding of No Significant Impact: 


Pursuant to 10 CFR part 51, the NRC 
staff has considered the environmental 
consequences of amending NRC 
Materials License SNM-—124 to grant a 
one-time exemption from the physical 
inventory deadline for strategic special 
nuclear material in the BPF. On the 
basis of this EA, the NRC has concluded 
that there are no significant 
environmental impacts associated with 
the proposed amendment and has 
determined not to prepare an EIS for the 
proposed amendment. 


IV. Further Information 


The documents referenced in this 
notice may be made available to 
interested parties pursuant to a 
protective order and subject to 
applicable security requirements upon a 
showing that the party has an interest 
that may be affected by the proposed 
action. 

Dated at Rockville, Maryland, this 22nd 
day of May 2006. 

For the Nuclear Regulatory Commission. 
Gary S. Janosko, 

Chief, Fuel Cycle Facilities Branch, Division 
of Fuel Cycle Safety and Safeguards, Office 
of Nuclear Material Safety and Safeguards. 
[FR Doc. E6—8112 Filed 5-25-06; 8:45 am] 
BILLING CODE 7590-01-P 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Charter Renewal of the Trade Advisory 
Committee on Africa (TACA); Request 
for Nominations 


AGENCY: Office of the United States 
Trade Representative. 

ACTION: Notice of renewal of the charter 
and request for nominations. 


SUMMARY: On March 27, 2006, the 
United States Trade Representative 
(USTR) renewed the charter of the Trade 
Advisory Committee on Africa (TACA), 
for a four-year term to expire on March 
27, 2010. The TACA advises the USTR 
on trade and development policy 
matters with respect to the countries of 
sub-Saharan Africa. There are currently 
opportunities for membership on this 
Committee. 


DATES: In order to receive full 
consideration, nominations for current 
vacancies should be received not later 
than June 25, 2006. Nominations will be 
accepted after June 25 until the 
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expiration of the charter term on March 
27, 2010, for appointments made on a 
rolling basis as vacancies arise. 
ADDRESSES: Submission by electronic 
mail: FRO616@ustr.eop.gov. 
Submissions by. facsimile: Lois Stith, 
Program Assistant, Office of 
Intergovernmental Affairs & Public 
Liaison, at (202) 395-4827. The public 
is strongly encouraged to submit 
documents electronically rather than by 
facsimile. 

FOR FURTHER INFORMATION CONTACT: 


~ Constance Hamilton, Deputy Assistant 


U.S. Trade Representative for African 
Affairs, (202) 395-9514. 


SUPPLEMENTARY INFORMATION: Pursuant 
to the Federal Advisory Committee Act 
(5 U.S.C. appendix 2), section 135 of the 
Trade Act of 1974, as amended (19 
U.S.C. 2155), and section 14 of the 
AGOA Acceleration Act of 2004, the 
United States Trade Representative 
(USTR) has renewed the charter of the 
Trade Advisory Committee on Africa. 


Background 


Section 135 of the Trade Act of 1974, 
as amended (19 U.S.C. 2155), 
established a private-sector trade 
advisory system to ensure that U.S. 
trade policy and trade negotiation 
objectives adequately reflect U.S. 
commercial and economic interests. 
Section 135(a)(2) directs the President 
to: 

seek information and advice from 
representative elements of the private sector 
and the non-Federal governmental! sector 
with respect to 

(A) Negotiating objectives and bargaining 
positions before entering into a trade 
agreement under [title I of the Trade Act of 
1974 and section 2103 of the Bipartisan 
Trade Promotion Authority Act of 2002]; 

(B) The operation of any trade agreement 
once entered into, including preparation for 
dispute settlement panel proceedings to 
which the United States is a party; and 

(C) Other matters arising in connection 
with the development, implementation, and 
administration of the trade policy of the 
United States* * * 


Section 135(c)(1) of the 1974 Trade 


Act provides that: 


[t]he President may establish individual 
general policy advisory committees for 
industry, labor, agriculture, services, 
investment, defense, and other interests, as 
appropriate, to provide general policy advice 
on matters referred to in subsection (a) of this 
section. Such committees shall, insofar as is 
practicable, be representative of all industry, 
labor, agricultural, service, investment, 
defense, and other interests, respectively, 
including small business interests, and shall 
be organized by the United States Trade 
Representative and the Secretaries of 
Commerce, Defense, Labor, Agriculture, the 
Treasury, or other executive departments, as 


appropriate. The members of such 
committees shall be appointed by the United 
States Trade Representative in consultation 
with such Secretaries. 


Section 14 of the AGOA Acceleration 
Act of 2004 directs the President to 
convene the TACA “‘in order to facilitate 
the goals and objectives of the African 
Growth and Opportunity Act and this 
Act, and to maintain ongoing 
discussions with African trade and 
agricultural ministries and private 
sector organizations on issues of mutual 
concern, including regional and 
international trade concerns and World 
Trade Organization issues.” 

Pursuant to these provisions, the 
United States Trade Representative 
(USTR) renewed the charter of the Trade 
Advisory Committee on Africa (TACA) 
on March 27, 2006. 


Functions 


The duties of the TACA are to provide 
the President, through the USTR, with 
policy advice on issues involving trade 
and development in sub-Saharan Africa. 
The TACA is expected to meet an 
average of two to three times a year in 
Washington, DC. 


Membership 


Members serve without compensation 
and are responsible for all expenses 
incurred to attend the meetings. TACA 
members are appointed by the USTR. 
Appointments are made at the 
chartering of the TACA and periodically 
throughout the four-year charter term. 
Members serve at the discretion of the 
USTR. Appointments to the TACA 
expire at the end of the TACA’s charter 
term, in this case, March 27, 2010. 
Eligibility 

Eligibility for membership on the 
TACA is limited to U.S. citizens who 
are not full-time employees of a 
governmental entity and are not 
registered with the Department of 
Justice under the Foreign Agents 
Registration Act. Members will 
represent a U.S. entity engaged in issues 
relevant to trade and development in 
sub-Saharan Africa that (a) is directly 
engaged in the import or export of goods 
or that sells its services abroad, or (b) is. 
an association of such entities. For 
purposes of the preceding sentence, a 
“U.S. entity” is an organization (1) 
incorporated in the United States (or, if 
unincorporated, having its headquarters 
or principal place of business in the 
United States), and (2) controlled by 
U.S. citizens or by another U.S. entity. 
An entity is not a U.S. entity if 50 
percent plus one share of its stock (if a 
corporation, or a similar ownership 
interest of an unincorporated entity) is 


controlled, directly or indirectly, by 
non-U.S. citizens or non-U.S. entities. If 
the nominee is to represent an entity or 
corporation with ten percent or greater 
non-U.S. ownership, the nominee must 
demonstrate at the time of nomination 
that this ownership interest does not 
constitute control and will not adversely 
affect his or her ability to serve as a 
trade advisor to the United States 
government. In addition to the industry 
representatives, the TACA may include 
representatives of nongovermental 
organizations involved in trade and 
development issues regarding sub- 
Saharan Africa. Sub-Saharan Africa 
trade and development experts must 
represent a U.S. entity engaged in issues 
relevant to the work of the TACA. A 
nongovernmental organization is a ‘U.S. 
entity” if the organization is (1) 
incorporated in the United States (or, if 
unincorporated, having its headquarters 
in the United States), (2) at least 50 
percent of the organization’s annual 
revenue is attributable to 
nongovernmental U.S. sources; and (3) 
more than 50 percent of its Board of 
Directors or membership is made up of 
U.S. citizens. If the nominee is to 
represent an organization more than ten 
percent of whose Board of Directors or 
membership is made up of non-U.S. 
citizens or non-U.S. entities, the 
nominee must be prepared to 
demonstrate at the time of nomination 
that this non-U.S. interest does not 
constitute control and will not adversely 
affect his or her ability to serve as a 
trade advisor to the United States. 

Members are selected to represent 
their respective sponsoring U.S. entity’s 
interests on sub-Saharan African trade 
matters, and thus nominees are 
considered foremost based upon their 
ability to carry out the goals of section 
135(c) of the Trade Act of 1974, as 
amended. Other criteria are the 
nominee’s knowledge of and expertise 
in international trade issues as relevant 
to the work of the TACA and that 
representation on fhe TACA is balanced 
in terms of sectors, demographics, and 
other interests. Additionally, USTR may 
appoint members expert in a relevant 
subject matter to serve in an individual 
capacity. Appointments to the TACA 
are made without regard to political 
affiliation. 

All TACA members must be able to 
obtain and maintain a security 
clearance. 


Application Procedures 


In order to facilitate the prompt 
processing of submissions, USTR 
strongly urges and prefers electronic (e- 
mail) submissions to 
FR0O616@ustr.eop.gov in response to this 
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notice. In the event that an e-mail 
submission is impossible, submissions 
should be made by facsimile. Persons 
making submissions by e-mail should 
use the following subject line: ‘““Trades 
Advisory Committee for Africa _ 
Nomination”. Documents should be 
submitted as WordPerfect, MSWord, or 
text (.TXT) files. Persons who make 
submissions by e-mail should not 
provide separate cover letters; 
information that might appear in a cover 
letter should be included in the 
submission itself. Similarly, to the 
extent possible, any attachments to the 
submission should be included in the 
same file as the submission itself, and 
not as separate files. 
For consideration, a nominee should 
send (1) a sponsor letter, (2) a résume, 
with demonstrated knowledge of 
international trade and development 
issues with respect to sub-Saharan 
Africa, and (3) company or organization 
information to the e-mail address or 
facsimile number indicated above. 
Sponsor letters must be on the company 
or organization letterhead. Company or 
organization information must address 
the activities, products, or services of 
the U.S. entity to be represented and 
certify that the entity is a U.S. entity as 
defined in the Eligibility section above. 


Florizelle Liser, 

Assistant U.S. Trade Representative for 
African Affairs. 

{FR Doc. E6-8086 Filed 5-25-06; 8:45 am] 
BILLING CODE 3190-w6-P 


RAILROAD RETIREMENT BOARD 


Agency Forms Submitted for OMB 
Review 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Railroad 
Retirement Board (RRB) has submitted 
the following proposal(s) for the 
collection of information to the Office of 
Management and Budget for review and 
approval. 


Summary of Proposal(s) 


(1) Collection title: Statement of 
Claimant or Other Person. 

(2) Form(s) submitted: G—93. 

(3) OMB Number: 3220-0183. 

(4) Expiration date of current OMB 
clearance: 09/30/2006. 

(5) Type of request: Extension of a 
currently approved collection. 

(6) Respondents: Individuals or 
households, Business or other for-profit. 

(7) Estimated annual number of 

_ respondents: 900. 
(8) Total annual responses: 900. 


(9) Total annual reporting hours: 225. 

(10) Collection description: Under 
Section 2 of the Railroad Retirement Act 
and the Railroad Unemployment 
Insurance Act, pertinent information 
and proofs must be submitted by an 
applicant so that the Railroad 
Retirement Board can determine his or 
her entitlement to benefits. The 
collection obtains information 
supplementing or changing information 
previously provided by an applicant. 

Additional Information or Comments: 
Copies of the forms and supporting 
documents can be obtained from 
Charles Mierzwa, the agency clearance 
officer at (312-751-3363) or 
Charles.Mierzwa@rrb.gov. 

Comments regarding the information 
collection should be addressed to 
Ronald J. Hodapp, Railroad Retirement 
Board, 844 North Rush Street, Chicago, 
Illinois, 60611-2092 or 
Ronald.Hodapp@rrb.gov and to the 
OMB Desk Officer for the RRB, at the 
Office of Management and Budget, 
Room 10230, New Executive Office 
Building, Washington, DC 20503. 


Charles Mierzwa, 

Clearance Officer. 

[FR Doc. 06-4889 Filed 5-25-06; 8:45 am] 
BILLING CODE 7905-01-P 


RAILROAD RETIREMENT BOARD 


Agency Forms Submitted for OMB 
Review 


Summary: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Railroad 
Retirement Board (RRB) has submitted 
the following proposal(s) for the 
collection of information to the Office of 
Management and Budget for review and 
approval. 


Summary of Proposal(s) 


(1) Collection title: Nonresident 
Questionnaire. 

(2) Form(s) submitted: RRB—1001. 

(3) OMB Number: 3220-0145. 

(4) Expiration date of current OMB 
clearance: July 31, 2006. 

(5) Type of request: Extension of a 
currently approved collection. 

(6) Respondents: Individuals or 
households. 

(7) Estimated annual number of 
respondents: 1,300. 

(8) Total annual responses: 1,300. 

(9) Total annual reporting hours: 650. 

(10) Collection description: Under the 
Railroad Retirement Act, the benefits | 
payable to an annuitant living outside 
the United States may be subject to 
withholding under Public Laws 98-21 
and 98-76. The form obtains the 


information needed to determine the 
amount to be withheld. 

Additional Information or Comments: 
Copies of the forms and supporting 
documents can be obtained from 
Charles Mierzwa, the agency clearance 
officer (312-751-3363) or 
Charles.Mierzwa@rrb.gov. 

Comments regarding the information 
collection should be addressed to 
Ronald J. Hodapp, Railroad Retirement 
Board, 844 North Rush Street, Chicago, 
Illinois 60611-2092 or 
Ronald.Hodapp@rrb.gov and to the 
OMB Desk Officer for the RRB, at the 
Office of Management and Budget, 
Room 10230, New Executive Office 
Building, Washington, DC 20503. 


Charles Mierzwa, 
Clearance Officer. 


[FR Doc. E6-8134 Filed 5-25-06; 8:45 am] 
BILLING CODE 7905-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Sunshine Act Meeting 


FEDERAL REGISTER CITATION OF PREVIOUS 
ANNOUNCEMENT: 71 FR 28892, May 18, 
2006. 


STATUS: Closed meeting. 


PLACE: 100 F Street, NE., Washington, 
DC. 


DATE AND TIME OF PREVIOUSLY ANNOUNCED 
MEETING: Monday, May 22, 2006, at 11 
a.m. and Thursday, May 25, 2006, at 2 
p.m. 

CHANGE IN THE MEETING: Additiona 

items. 

The Commission considered the 
following item during the closed 
meeting scheduled for Monday, May 22, 
2006: Settlement of an injunctive action. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 


U.S.C. 552b(c)(5), (7), (9)(B), (10) and 17 


CFR 200.402(a)(5), (7), (9)(ii), and (10) 
permit consideration of the scheduled 
matters at the closed meeting. 

The post-argument discussion 
previously announced for Monday, May 
22, 2006 will be considered during the 
closed meeting on Thursday, May 25, 
2006. 

Commissioner Atkins, as duty officer, 
determined that Commission business 
required the above changes and that no 
earlier notice thereof was possible. 

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
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or postponed, please contact: The Office 

of the Secretary at (202) 551-5400. 
Dated: May 22, 2006. 

Nancy M. Morris, 

Secretary. 


. [FR Doc. 06-4917 Filed 5—24—06; 11:16 am] 


BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—53843; File No. SR-Amex— 
2006—49] 


Self-Regulatory Organizations; 
American Stock Exchange LLC; Notice 
of Filing and immediate Effectiveness 
of a Proposed Rule Change To Extend 
Until June 5, 2007, a Pilot Program for 
Listing Options on Selected Stocks 
Trading Below $20 at One-Point 
Intervals 


May 19, 2006. 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘Act’)? and Rule 19b—4 thereunder,? 
notice is hereby given that on May 17, 
2006, the American Stock Exchange LLC 
(“Amex”’ or “Exchange’’) filed with the 
Securities and Exchange Commission 
(“Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the Amex. The Amex filed the 
proposal pursuant to section 19(b)(3)(A) 
of the Act,? and Rule 19b—4(f)(6) 
thereunder,* which renders the proposal 
effective upon the filing with the 
Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Amex proposes to amend 
Commentary .05 to Amex Rule 903, 
“Series of Options Open for Trading,” to 
extend until June 5, 2007, its pilot 
program for listing options series on 
selected stocks trading below $20 at 
one-point intervals (‘‘Pilot Program’). 
The text of the proposed rule change is- 
available on the Amex’s Web site 
(http://www.amex.com), at the Amex’s 
principal office, and at the 
Commission’s Public Reference Room. 


. 15 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 
315 U.S.C. 78s(b)(3)(A). 
417 CFR 240.19b—4(f)(6). 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Amex included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statemients 
may be examined at the places specified 
in Item IV below. The Amex has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the-Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The Pilot Program was established in 
June 2003,° with two one-year 
extensions granted by the Commission 
in June 2004 and June 2005.6 The Amex 
believes that the Pilot Program has 
operated as designed, providing 
investors with greater flexibility in 
achieving their investment strategies in 
connection with stocks trading below 
$20. Accordingly, the Amex believes 
that a one-year extension, through June 
5, 2007, is reasonable and consistent 
with the intent of the Pilot Program. 

The Pilot Program permits the 
Exchange to select a total of five 
individual stocks on which options 
series may be listed at $1 strike price 
intervals. To be eligible for the Pilot 
Program, an underlying stock must close 
below $20 on its primary market on the 
previous trading day. If selected, the 
Exchange may list $1 strike prices at $1 
intervals from $3 to $20, consistent with 
the terms of the Pilot Program. Under 
the Pilot Program, a $1 strike price may 
not be listed that is greater than $5 from 
the underlying stock’s closing price on 
its primary market on the previous day. 
The Exchange may also list $1 strikes on 
any other options class designated by 
another options exchange that employs 
a similar pilot program approved by the 
Commission. 

The Pilot Program prohibits the 
Exchange from listing $1 strikes on any 


5 See Securities Exchange Act Release No. 48024 
(June 12, 2003), 68 FR 36617 (June 18, 2003) (order 
approving File No. SR-Amex—2003-36) (“Pilot 
Approval Order’’). 

5 See Securities Exchange Act Release Nos. 49813 
(June 4, 2004), 69 FR 33088 (June 14, 2004) (File 
No. SR-Amex—2004—45) (notice of filing and 
immediate effectiveness of extension of the Pilot 
Program through June 5, 2005); and 51770 (May 31, 
2005), 70 FR 33226 (June 7, 2005) {File No. SR- 
Amex-—2005-—40) (notice of filing and immediate 
effectiveness of extension of the Pilot Program 
through June 5, 2006) (collectively, “Pilot Program 
Extension Notices’’). 


series of individual equity options 
classes that have greater than nine 
months until expiration. In addition, the 
Exchange is restricted from listing any 
series that would result in strike prices 
being $0.50 apart. 


To date, the Exchange believes that 
the Pilot Program has been beneficial to 
investors and the options market by 
providing investors with greater 
flexibility in the trading of equity 
options that overlie stocks trading below 
$20. In this manner, options investors 
are able to better tailor their strategies 
through the availability of $1 strikes. 
The Pilot Program Report, attached as 
Exhibit 3, provides data regarding the 
Pilot Program as required in the Pilot 
Program Extension Notices.? The Amex 
notes that, as the data indicates, the $1 
strikes exhibited higher volume and 
open interest than the ‘“‘standard”’ strike 
price intervals. Specifically, the five 
options classes selected by the Amex for 
$1 strikes had a trading volume of 
1,308,261 contracts, while the 
“standard” strikes for-the same options 
classes had a trading volume 1,350,314 
contracts. Of even greater significance is 
the difference in open interest between 
the $1 strikes and “‘standard” strikes. As 
of April 28, 2006, $1 strikes open 
interest totaled 475,183 contracts versus 
65,264 contracts for ‘‘standard”’ strikes. 
Given the limited nature of the Pilot 
Program, the Exchange submits that the 
impact on systems has been minimal. 
Accordingly, the Amex believes that an 
extension of the Pilot Program for one 
year through June 5, 2007, is warranted. 


2. Statutory Basis 


The Amex believes that the proposed 
rule change is consistent with the 
section 6(b) of the Act,® in general, and 
furthers the objective of section 6(b)(5) 
of the Act,? in particular, in that it is 
designed to promote just and equitable 
principles of trade and to remove 
impediments to and perfect the 
mechanism of a free and open market. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Amex believes that the proposed 


_Tule change will impose no burden on 


competition that is not necessary or 
appropriate in the furtherance of the 
purposes of the Act. 


7 See Pilot Program Extension Notices, supra note 
6. 
815 U.S.C. 78f(b). 
915 U.S.C. 78f(b)(5). 
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C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participtnts, or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Amex has filed the proposed rule 
change pursuant to section 19(b)(3)(A) 
of the Act ?° and subparagraph (f)(6) of 
Rule 19b—4 thereunder.*! Because the 
foregoing proposed rule change: (1) 
Does not significantly affectthe | 
protection of investors or the public 
interest; (2) does not impose any 
significant burden on competition; and 
(3) by its terms does not become 
operative for 30 days after the date of 
this filing, or such shorter time as the 
Commission may designate if consistent 
with the protection of investors and the 
public interest, the proposed rule 
change has become effective pursuant to 
section 19(b)(3)(A) of the Act and Rule 
19b—4(f)(6) thereunder. 

A proposed rule change filed under 
Rule 19b—4(f)(6) normally does not 
become operative for 30 days after the 
date of filing. However, Rule 19b- 
4(f)(6)(iii) permits the Commission to 
designate a shorter time if such action 
is consistent with the protection of 
investors and the public interest. In 
addition, Rule 19b—4(f)(6)(iii) requires a 
self-regulatory organization to provide 
the Commission with written notice of 
its intent to file the proposed rule 
change, along with a brief description. 
and text of the proposed rule change, at 
least five business days prior to the date 
of filing of the proposed rule change, or 
such shorter time as designated by the 
Commission. The Amex has asked the 
Commission to waive the five-day pre- 
filling notice requirement and the 30- 
day operative delay so that the proposal 
will be effective on June 5, 2006. 

The Commission waives the five-day 
pre-filing notice requirement. In 
addition, the Commission believes that 
waiving the 30-day operative delay is 
consistent with the protection of 
investors and the public interest 
because it will allow the Pilot Program 
to continue without interruption 
through June 5, 2007.12 For this reason, 
the Commission designates that the 


1015 U.S.C. 78s(b)(3)(A). 

1117 CFR 240.19b-—4(f)(6). 

12 For purposes only of waiving the 30—day 
operative delay, the Commission has considered the 
proposed rule’s impact on efficiency, competition, 
and capital formation. 15 U.S.C. 78c(f). 


proposal become operative on June 5, 
2006.1 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
No. SR-Amex—2006-—49 on the subject 
line. 


Paper comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File No. 
SR-Amex-—2006—49. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 


13 As set forth in the Commission’s initial 
approval of the Pilot Program, if the Amex proposes 
to: (1) Extend the Pilot Program; (2) expand the 


number of options eligible for inclusion in the Pilot . 


Program; or (3) seek permanent approval of the Pilot 
Program, it must submit a Pilot Program report to 
the Commission along with the filing of its proposal 
to extend, expand, or seek permanent approval of 
the Pilot Program. The Amex must file any such 
proposal and the Pilot Program report with the 
Commission at least 60 days prior to the expiration 
of the Pilot Program. The Pilot Program report must 
cover the entire time the Pilot Program was in effect 
and must include: (1) Data and written analysis on 
the open interest and trading volume for options (at 
all strike price intervals) selected for the Pilot 
Program; (2) delisted options series (for all strike 
price intervals) for all options selected for the Pilot 
Program; (3) an assessment of the appropriateness 
of $1 strike price intervals for the options the Amex 
selected for the Pilot Program; (4) an assessment of 
the impact of the Pilot Program on the capacity of 
the Amex’s, the Options Price Reporting 
Authority’s, and vendors’ automated systems; (5) 
any capacity problems or other problems that arose 
during the operation of the Pilot Program and how 
the Amex addressed them; (6) any complaints that 
the Amex received during the operation of the Pilot 
Program and how the Amex addressed them; and 
(7) any additional information that would help to 
assess the operation of the Pilot Program. See Pilot 
Approval Order, supra note 5. 


only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the Amex. All 
comments received will be posted 
without change; the Commission does . 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File No. 
SR-Amex-—2006—49 and should be 
submitted on or before June 16, 2006. 
For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.1¢ 
Nancy M. Morris, 
Secretary. 
{FR Doc. E6-8129 Filed 5-25-06; 8:45 am] 
BILLING CODE 8010-01-P 
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Self-Regulatory Organizations; New 
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Filing and immediate Effectiveness of 
Proposed Rule Change Relating to the 
NYSE Retail Trading Product and the 
NYSE Program Trading Product 


May 18, 2006. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on May 8, 
2008, the New York Stock Exchange 
LLC (““NYSE” or “‘Exchange”’), filed 
with the Securities and Exchange 
Commission (“‘Commission’’) the 
proposed rule change as described in 
Items I, II and III below, which Items 
have been prepared by the NYSE. The 
Exchange has filed the proposal 
pursuant to section 19(b)(3)(A) of the . 


1417 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b-4. 
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Act,? and Rule 19b—4(f)(6) thereunder, 
which renders the proposal effective 
upon filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange proposes to introduce 
two new market data products: The 
NYSE Retail Trading Product and the 
NYSE Program Trading Product. The 
text of the proposed rule change is 
available on the Exchange’s Web site 
(http://www.nyse.com), at the NYSE’s 
Office of the Secretary, and at the 
Commission’s Public Reference Room. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
NYSE included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The Exchange has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of,and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


Clause (b)(16) of Exchange Rule 132B 
(“Order Tracking Requirements’’) 
requires members to record the type of 
account for which each order is 
submitted. NYSE proposes to make 
available to vendors and investors the 
following: 

(1) The NYSE Retail Trading Product 
will consist of (A) a real-time datafeed 
of certain execution report information 
that has been recorded as trades for 
accounts of ‘‘individual investors’ 5 and 
(B) an end-of-day summary of the retail 
trading activity on the Exchange for that 
day, including total buy-and-sell retail 
share volume for each stock traded. 

(2) The NYSE Program Trading 
Product will consist of (A) a real-time 
datafeed of certain execution report 
information that has been recorded as 


315 U.S.C. 78s(b)(3)(A). 

417 CFR 240.19b—4(f)(6). 

5 For this purpose, the “account of an individual 
investor” means an account covered by section 
11(a)(1)(E) of the Act. That section refers to the 
“account of a natural person, or a trust created by 
a natural person for himself or another natural 
person.” - 


program trades ® and (B) an end-of-day 
summary of program trading activity on 
the Exchange for that day, including 
total index arbitrage (as opposed to non- 
index arbitrage) program trading 
volume. 

Each published report of a trade 
execution that is included in the 
datafeed for either product shall 
indicate such information as the 
security’s symbol, the size of the trade, 
the time of the trade’s execution and 
other related information.” (More > 
information regarding the NYSE Retail 
Trading Product and the NYSE Program 
Trading Product can be found on the 
NYSE Web site at http:// 
www.nysedata.com/InfoTools.) 

The Exchange believes the NYSE 
Retail Trading Product should provide 
investors with increased information 
regarding individual investors’ trading 
activity on the Exchange. Similarly, the 
NYSE Program Trading Product should 
provide investors with increased 
information regarding program trading 
activity. 

Pursuant to the proposed rule change, 
the Exchange proposes to introduce the 
NYSE Retail Trading Product and the 
NYSE Program Trading Product without 
charge as a 60-day pilot program, 
commencing 30 days from the 
Exchange’s submission of the proposed 
rule change to the Commission. 

In a companion proposed rule change 
that the Exchange has filed 
contemporaneously with the proposed 
rule change (see File No. SR-NYSE- 
2006-32), the Exchange proposes to 
establish fees for the NYSE Retail 
Trading Product and the NYSE Program 
Trading Product. The Exchange plans to 
commence to impose those fees upon 
the later of Commission approval of that 
filing and the end of the pilot program. 

The Exchange is not proposing to 
impose any attribution requirements on 
vendors displaying NYSE Trading 
Information. However, the Exchange 
believes that it is incumbent on vendors 
to identify and display information in a 
manner that avoids investor confusion. 
This is especially true at a time when 
markets are offering investors, who have 
grown accustomed to viewing 


6 For this purpose, “program trading” has the 
definition that Supplementary Material .40(b) to 
NYSE Rule 80A (“Index Arbitrage Trading 
Restrictions’) gives to that term. 

7 NYSE will only include in the NYSE Retail 
Trading Product and the NYSE Program Trading 
Product information that is attached to execution 
reports. While the NYSE believes the information 
contained in the NYSE Retail Trading Product and 
the NYSE Program Trading Product is accurate, the 
NYSE does not guarantee the completeness or . 
accuracy of account information submitted by order 
entry firms on which the InfoTools product is 
based. - 


consolidated information over the past 
three decades, many new exchange- 
specific information services. 

Thus, while the Exchange is not 
proposing to impose any attribution 
requirement, it does propose to have 
vendors provide, by link or otherwise, a 
description of the NYSE Retail Trading 
Product and NYSE Program Trading 
Product in a manner that is reasonably 
transparent and accessible to 
subscribers of the two products. The 
Exchange will require the Exhibit A to 
each vendor’s contract with the 
Exchange for the receipt and 


_ redistribution of the NYSE Retail 


Trading Product and NYSE Program 
Trading Product to describe how the 
vendor will make the description 
available. 

The description should read 
substantially as follows: 


NYSE Rule 132B requires each NYSE 
member firm to record for each order that it 
submits to the Exchange such information as 
whether the firm is placing the order for the 
account of a retail customer or whether the 
order results from program trade trading 
activity. NYSE uses this information to 
produce the NYSE Retail Trading Product 
and NYSE Program Trading Product, each of 
which includes real-time information relating 
to retail trading and program trading activity, 
respectively, as well as daily summaries and 
historical databases of that information. 

While the NYSE believes the information 
contained in the NYSE Retail Trading 
Product and NYSE Program Trading Product 
is accurate, Customer understands that its 
agreement with NYSE provides that NYSE (1) 
reserves all rights to that information, (2) 
does not guarantee the completeness or 
accuracy of account information submitted 
by order entry firms on which the InfoTools 
product is based, and (3) shall not be liable ~ 
for any loss due either to their negligence or 
to any cause beyond their reasonable control. 


2. Statutory Basis 


The Exchange believes that the 
proposed rule change is consistent with 
the provisions of section 6(b) of the 
Act,’ in general, and with section 6(b)(5) 
of the Act,? in particular, in that it is 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and, in general, to protect investors and 
the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will result in 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


815 U.S.C. 78f(b). 
915 U.S.C. 78f(b)(5). 
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C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


The Exchange has not solicited, and 
does not intend to solicit, comments 
regarding the proposed rule change. The 
Exchange has not received any 
unsolicited written comments from 
Exchange participants or other 
interested parties. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing proposed rule change is 
subject to section 19(b)(3)(A)(iii) of the 
Act 1° and Rule 19b—4(f)(6) thereunder 12 
because the proposal: (i) Does not 
significantly affect the protection of 
investors or the public interest; (ii) does 
not impose any significant burden on 
competition; and (iii) does not become 
‘operative prior to 30 days after the date 
of filing or such shorter time as the 
Commission may designate if consistent 
with the protection of investors and the 
public interest; provided that the 
Exchange has given the Commission 
notice of its intent to file the proposed 
rule change, along with a brief 
description and text of the proposed 
rule change, at least five business days 
prior to the date of filing of the 
proposed rule change, or such shorter 
time as designated by the Commission. 
NYSE satisfied the five-day pre-filing 
requirement. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors 
or otherwise in furtherance of the 
purposes of the Act.12 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NYSE-2006-—31 on the 
subject line. 


1015 U.S.C. 78s(b)(3)(A)(iii). 
1117 CFR 240.19b—4(f)(6). 
1215 U.S.C. 78s(b)(3)(C). 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-NYSE-2006~-31. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filing also will be 
available for inspection and copying at 
the principal office of the NYSE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NYSE-2006-—31 and should 
be submitted on or before June 16, 2006. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.13 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6-8095 Filed 5-25-06; 8:45 am] 
BILLING CODE 8010-01-P 
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[Release No. 34-53840; File No. SR-NYSE- 
2005-58] 


Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Notice of 
Filing of Proposed Rule Change 
Relating to Exchange Rule 312(f) 
Regarding Changes Within Member 
Organizations 


May 19, 2006. . 
Pursuant to section 19(b)(1)1 of the 
Securities Exchange Act of 1934 (the 


1347 CFR 200.30-3(a)(12). 
115 U.S.C. 78s(b)(1). 


“Exchange Act”), and Rule 19b—4 
thereunder,” notice is hereby given that 
on August 15, 2005, the New York Stock 
Exchange, Inc. (‘“‘NYSE” or the 
“Exchange’’) filed with the Securities 
and Exchange Commission (““SEC’’ or 
the “Commission’’) the proposed rule 
change as described in Items I, II, and 

III below, which Items have been 
prepared by the Exchange. On May 5, 
2006, NYSE filed Amendment No. 1 to 
the proposed rule change.? The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The NYSE is filing with-the SEC the 
proposed amendment to Exchange Rule 
312(f) to, among other changes, permit 
the recommendation of purchases and 
sales of shares of companies controlled 
and under common control with 
member organizations (other than 
MAPs),4 subject to appropriate customer 
disclosure of the relationship. Below is 
the text of the proposed rule change. 
Proposed new language is in italics; 
proposed deletions are in brackets. 


Changes Within Member Organizations 
Rule 312(a) to (e) no changes. 


* * * * * 


(f)(1) After the completion of a 
distribution of its equity or non- 
investment grade debt securities or 
those of any organization controlling the 
member organization or of any Material 
Associated Person (as used in Rule 17h- 
1T of the Securities Exchange Act of 
1934, as amended) of the member 
organization, no member [corporation] 
organization [which has any publicly 
held security outstanding] shall effect 
any transaction (except on an 


217 CFR 240.19b—4. 

3 Amendment No. 1 replaces the rule text in the 
original filing in its entirety and proposes to clarify 
that Rule 312(f) applies only to non-investment 
grade debt and equity securities. Amendment No. 
1 also adds Material Associated Persons (“MAPs’’), 
as that term is used in Rule 17h-1T of the Exchange 
Act, to the class of persons for whose securities the 
solicitation of trades is prohibited. . 

+Exchange Act Rule 17h-1T describes certain 
indicia of MAP status: (i) Legal relationship 
between the broker or dealer and the associated 
person; (ii) overall financing requirements of the 
broker or dealer and the associated person, and the | 
degree, if any, to which the broker or dealer and the 
associated person are financially dependent on each 
other; (iii) degree, if any, to which the broker or 
dealer or its customers rely on the associated person 
for operational support or services in connection 
with the broker’s or dealer’s business; (iv) level of 
risk present in the activities of the broker’s or 
dealer’s associated persons; and (v) extent to which 
the associated person has the authority or the , 
ability to cause a withdrawal of capital from the 
broker or dealer. : 
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unsolicited basis) for the account of any 
customer in, or make any 
recommendation with respect to, any 
such security [issued by such member 
corporation]. [or] 

(2) Any member organization that 
makes any recommendation of any 
[such] equity or non-investment grade 
debt security issued by any [corporation 
controlling] person controlled by or 
under common control with such 
member [corporation] organization 
(other than a@ Material Associated 
Person) [.], shall promptly disclose to 
such customer the existence and nature 
of such control at the time of 
recommendation and, if this disaluain 
is not made in writing, shall provide this 
disclosure in writing prior to the 
completion of the transaction. 

(31 No corporation which has any 
ehticts held security outstanding shall, 
without the prior written approval of 
the Exchange, dispose of any such 
security for its own account and no 
member corporation shall acquire any 
such security for its own account or for 
the account of any corporation 
controlling, controlled by or under 
common control with such member 
corporation except with the prior 
written approval of the Exchange or 
pursuant to the terms and provisions of 
such security or of any agreement 
between the member corporation and 
the holder of such security, which 
agreement has previously been filed 
with and approved by the Exchange. 
The Exchange will approve such a 
disposition or acquisition of securities 
unless it determines that such action 
will impair the financial responsibility 
or operational capability of the member 
corporation. 

* * * * * 


Remainder of Rule 312 unchanged. 


A. Self-Regulatory Organization ’s 
Statement of Purpose of, and Statutory 
Basis for, the Proposed Rule Change 


(1) Purpose 


a. Background. Rule 312(f) (the 
“Rule’’) was adopted in 1970 when 
public ownership of member 
corporations was first permitted in order 
to address what were perceived to be 
potential conflicts in such transactions. 
Experience during the intervening 35 
years > has indicated that certain 


5 NYSE previously proposed the amendment of 
Rule 312(f) (which, at the time was Rule 312(g)) in 
1982 (See File No. SR-NYSE-83-3). Exchange Act 
Release No. 19462 (January 28, 1983) (notice of 
filing of SR-NYSE-83-3). In the filing, NYSE stated 
that the rule created a “burden on competition’’ by 
placing ‘NYSE members and their customers at a 
competitive disadvantage”’ to similar organizations 
subject only to the SEC disclosure requirements. 
NYSE withdrew the proposal in 1994. That 


potential conflicts can be effectively 
addressed by way of disclosure, rather 
than prohibition. Further, fundamental 
and wide-ranging changes in the 
securities industry since the Rule’s 
introduction also contributed to 
rendering aspects of the Rule 
unnecessary, outdated and 
unnecessarily burdensome to member 
organizations. 

In the course of responding to Rule 
312(f) interpretive requests over time, 
the Exchange has noted changes in the 
business and regulatory environment 
that warrant reconsideration of the 
scope of Rule 312(f)’s application. These 
changes include: 

(i) The wide diversification of 
business conducted by member 
organizations and other entities in the 
same control family; and 

(ii) The nature of new products that 


_ are created for investors. 


The Exchange’s regulatory experience 
relative to Rule 312(f) has generally 
involved determinations as to the 
existence, or not, of a control 
relationship involving a member 
organization among the complicated 
interrelationships of, and equity 
investments by, financial organizations. 
The sole purpose of determining 
whether such a control relationship 
exists is to establish whether Rule 312(f) 
restrictions on the recommendation of 
stock issued by entities in the member 
organization’s corporate family apply to 
the member organization. The term 
“recommendation” in this context has 
been interpreted by NYSE to include 
solicited transactions, the issuance of 
research or market letters, and the use 
of ‘‘active” market making tactics (i.e., 
actively buying and selling a stock from 
a proprietary account as opposed to 
“passively” standing ready to buy or 
sell). 

Typical member organization Rule 
312(f) interpretive requests involve 
submission to the Exchange of intricate 
factual representations regarding board 
representation, equity ownership, and/ 
or profit participation and will request 
concurrence with the opinion that no 
control relationship exists.® Often, the 


~ proposal differed from the present proposal in 


lowing the recommendation of the member 3 
organization’s own publicly traded securities and 
those of its parent corporation, subject to 
appropriate disclosure of the relationship. The 
present proposal does not permit the 
recommendation of (or the solicited execution of 
trades in the shares of) a member organization or 
its parent following their initial distribution. 

5 NYSE Rule 2 creates a presumption of control, 
in this context, where a person possesses the right 
to vote 25% or more of the voting securities, 
receives 25% or more of the net profits or is a 
director of the other person. Rule 2 defines a 
“person”’ as “a natural person, corporation, 


request will involve one or more 


investment partnerships, affiliated with 
a member organization, that hold an 
interest in a subject security. An officer 
of the member organization may be a 
general partner or on the board of 
directors of the subject security’s issuing 
company. The analysis to determine 
control of the subject security involves 
objective factors as well as 
consideration of the percentage of 
member organization personnel 
represented on the issuing company’s. 
board of directors and/or their ability to 
influence the issuing company. Such 
directors, while not participants in day- 
to-day management of the issuing 
company, may exercise a degree of 
control over it resulting either from their 
voting power, from specially granted 
powers, or from participation in 
committees. Ultimately, the 
determination of control is often, in 
good measure, a subjective one. 

b. Proposed Amendments. The Rule, 
in pertinent part, currently prohibits a 
member organization from soliciting 
transactions in its own publicly traded 
securities and from making any 
recommendations with respect to its 
publicly traded securities or the 
securities issued by any corporation 
controlling, controlled by or under 
common control with such member 
corporation (i.e., the securities of any 
parent, sister, or subsidiary corporation 
relative to the member organization). 
The intent of the Rule is to mitigate 
conflicts of interest that may arise when 
recommending the public securities of 
companies in which the member 
organization may have an interest. 

i. Proposed Codification to Exclude 
Investment Grade Debt from Rule 312(f). 
NYSE has interpreted Rule 312(f) to 
apply only to non-investment grade debt 
and equity securities.” This proposal 
would codify that interpretation. 

ii. Proposed Expansion to Include All 
NNon-investment Grade Debt and 
Equity Securities. The proposed rule 
change would also broaden the 


partnership, association, joint stock company, trust, 
fund or any organized group of persons whether 
incorporated or not.”’ 

7 Another common interpretive inquiry with 


~ respect to Rule 312(f) involves, and NYSE 


anticipates would continue to involve, a 
determination as to whether the security in 
question has.‘‘debt-like characteristics.” The 
Exchange has generally interpreted Rule 312(f) 
restrictions to not apply to investment grade debt 
and securities that function as investment grade 


. debt. The interpretation as to whether a security 


functions as investment grade debt is based on the. 
totality of the circumstances, e.g., (1) whether the 
shares of stock have fixed dividends; (2) whether 
the shares of stock are non-participatory in common 
dividends; (3) whether the shares of stock have 
limited voting rights; and (4) whether the shares of 
stock are non-convertible into common stock. 
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application of the Rule to all non- 
investment grade debt and equity 
securities, including privately placed 
issues. The current Rule’s prohibition 
applies only to publicly traded 
securities. 

The Rule currently prohibits effecting 
solicited transactions only as to the 
securities of member organizations. The 
proposed rule change would extend that 
prohibition to the non-investment grade 
debt and equity securities of companies 
controlling member organizations (e.g., 
parent companies) and MAPs. By their 
nature, MAPs can substantially 
influence-a registered broker-dealer, and 
the inclusion of such entities along with 
controlling organizations ® acts to limit 
inevitable conflicts of interest. 

iii. Proposed Amendment to Permit 
Certain Recommendations If Disclosed. 
The Exchange also proposes to amend 
the Rule to permit the recommendation 
of purchases and sales of shares of 
companies controlled by and under 
common control with member 
organizations (other than MAPs), subject 
to appropriate customer disclosure of 
the relationship.? Given the varied and 
numerous sister corporations that a 
member organization owned by a 
diversified holding company may have, 
the Rule 312(f) restrictions on 
recommendations of securities issued by 
all such corporations can sometimes be 
an unnecessary burden to legitimate 
business activity. The rule has had the 
unintended impact of affecting the way 
merger and acquisition deals are 
structured, in that unnecessarily 
complex and unwieldy ownership 
models are developed primarily to avoid 
the 25% voting or profit presumption of 
control established by NYSE Rule 2 

To alleviate these unintended 
burdens, the Exchange proposes 
amendments to Rule 312(f) that would 
permit member organizations to 
recommend equity or non-investment 
grade debt securities 1° issued by any 
person controlled by, or under common 
control with, a member organization 
-(other than a MAP); however, any such 
recommendation would be subject to a 
requirement to disclose to the customer 
the existence and nature of such control 
at the time of recommendation. If the 
disclosure at the time of the 
recommendation is not made in writing, 
then the member must also provide this 
disclosure in writing prior to the 


8 See NYSE Rule 2. 

% See proposed Rule 312(f)(2). 

10 As previously noted, the proposed change 
would broaden the application of the Rule to all 
securities including privately placed issues. The 


current Rule applies only to publicly traded 
securities. 


completion of the transaction.1! This 
proposal is consistent with and similar 
to other Exchange regulations such as 
Rule 472, which addresses the issue of 
research analysts’ conflicts, in part, 
through disclosure of potential conflicts 
involving ownership of equity that is 
the subject of research and market 
making activity involving the subject 
equity. 

While the Exchange believes that 
disclosure is adequate to address certain 
conflicts of interest that could arise with 


- respect to a member’s recommendation 


to buy or sell securities of many 
affiliated entities, the Exchange believes 
that it is warranted to retain the 
prohibition on the solicitation of 
purchases in the securities of the 
member organization, any controlling 
organization or a MAP, given the greater 
potential for a conflict of interest 
inherent in such relationships. For 
instance, an employee of a member 
organization could act on material non- 
public information in connection with 
either the member organization or its 
parent. Of special concern is stock 
issued by the member organization 
itself, as a registered representative/ 
employee may attempt to drive up the 
price to increase the value of his or her 
company stock plan portfolio. To 
address these potential abuses, the 
Exchange is proposing to preserve the 
prohibition on making a 
recommendation or otherwise acting on 
such information in these contexts. 


(2) Statutory Basis 


The proposed rule change is 
consistent with the requirements of the 
Exchange Act, and the rules and 
regulations thereunder applicable to a - 
national securities exchange, and in 
particular, with the requirements of 
section 6(b)(5) 12 of the Exchange Act. 
Section 6(b)(5) requires, among other 
things, that the rules of an exchange be 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and national market system, and in 
general, to protect investors and the 
public interest. In addition section 3(f) 
of the Exchange Act requires, among 
other things, whenever there is a 
requirement to consider or determine 
whether an action is necessary or 
appropriate in the public interest, to 
also consider, in addition to the 
protection of investors, whether the 
action will promote efficiency, 
competition, and capital formation. The 
proposed change in Rule 312(f) will act 


11 See proposed Rule 312(f)(2). 
1215 U.S.C. 78f(b){5). 


to assure adequate and continuing 
protection for investors while promoting 
efficiency, competition, and capital 
formation by permitting the 
recommendation of purchases and sales 
of shares of companies controlled and 
under common control with methber 


organizations (other than MAPs), subject 


to appropriate customer disclosure of 
the relationship, by expanding certain 
restrictions on effecting solicited 
transactions, and by codifying NYSE 
interpretations. 


_B. Self-Regulatory Organization's 


Statement on Burden on Competition 


The Exchange believes that the 
proposal does not impose any burden 
on competition that is not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


Written comments were neither 
solicited nor received.. 


III. Date of Effectiveness of the 
Proposed Rule Change and ii for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 


- longer period to be appropriate and 


publishes its reasons for so finding or 
(ii) as to which the Exchange consents, 
the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Exchange Act. Comments may be 
submitted by any of the following 
methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NYSE-2005-58 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
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Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-9303. 

All submissions should refer to File 
Number SR—-NYSE-2005-58. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro/shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the . 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 100 F Street, NE., Washington, 
DC 20549. Copies of such filing will also 
be available for inspection and copying 
at the principal office of the NYSE. All 


- comments received will be posted 


without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to the File 
Number SR-NYSE-2005-—58 and should 
be submitted on or before June 16, 2006. 
For the Commission, by the Division of 


Market Regulation, pursuant to ae 
authority.13 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6-8096 Filed 5-25-06; 8:45 am] 
BILLING CODE 8010—-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-53841, File No. SR—Phix— 
2006-33] 


Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Notice of Filing and Immediate 
Effectiveness of a Proposed Rule 
Change Relating to its Payment for 
Order Flow Pilot Program 


May 19, 2006. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’)1, and Rule 19b—4 thereunder,2 


1317 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 


notice is hereby given that on May 12, 
2006, the Philadelphia Stock Exchange, 
Inc. (“Phlx” or “Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘SEC”’ or ‘“‘Commission”’) 
the proposed rule change as described 
in Items I, II, and III, below, which Items 
have been prepared by the Phix. The 
Phlx has designated this proposal as one 
changing a fee imposed by the Phlx 
under section 19(b)(3)(A)(ii) of the Act 3 
and Rule 19b—4(f)(2) thereunder,* which 
renders the proposal effective upon 
filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Phlx proposes to extend its 
payment for order flow pilot program, 
which is currently in effect until May 
27, 2006,° for an additional one-year 
period until May 27, 2007. This 
proposal is scheduled to expire on the 
same date as the one-year pilot program 
in effect in connection with the 
provisions of Exchange Rule 1080(I) 
relating to directed orders. ® 


The text of the applicable section of 
the Exchange’s Summary of Equity 
Option Charges is available at the 
Commission’s Public Reference Room, 
at the Phix, and on the Exchange’s Web 
site at http://www.phlx.com. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


_ In its filing with the Commission, the 
Phlx included statements concerning 
the purpose of and basis for the 


proposed rule change and discussed any 


comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The Phlx has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 


315 U.S.C. 78s(b)(3)(A)(ii). 

417 CFR 240.19b—4(f)(2). 

5 See, e.g., Securities Exchange Act Release Nos. 
53754 (May 3, 2006), 71 FR 27301 (May 10, 2006) 
(SR-Phlx—2006—25); 53078 (January 9, 2006), 71 FR 
2289 (January 13, 2006) (SR—-Phlx—2005-—88); 52568 
(October 6, 2005), 70 FR 60120 (October 14, 2005) 
(SR—Phlx—2005-58); and 51759 (May 27, 2005), 70 
FR 32860 (June 6, 2005) (SR—Phlx—2004-91). 

6 The provisions of Rule 1080(1) are in effect for 
a one-year pilot period currently scheduled to 
expire on May 27, 2006. The Exchange has filed a 
proposed rule change to extend the one-year pilot 
program for an additional year until May 27, 2007. 
See SR-Phlx—2006-27. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


Currently, the following payment for 
order flow rates are in effect at the 
Exchange: (1) Equity options other than 
QQQQ’ and FXI Options are assessed 
$0.60 per contract; (2) options on QQQQ 
are assessed $0.75 per contract; and (3) 
no payment for order flow fees are 
assessed on FXI Options.*® Trades 
resulting from either Directed or non- 
Directed Orders that are delivered 
electronically over AUTOM ® and 
executed on the Exchange are assessed 
a payment for order flow fee, while non- 
electronically-delivered orders (i.e., 
represented by a floor broker) are not 
assessed a payment for order flow fee.1° 

The Exchange recently amended its 
equity options payment for order flow 
program to rebate, on a quarterly basis, 
any excess payment for order flow funds 
that were collected but not requested for 
rebate by a specialist or Directed ROT. 

The Exchange states that, other than 
extending the date of the pilot program 
for an additional year until May 27, 
2007, no other changes to its current 
payment for order flow program are 
being proposed at this time. 


7 The Nasdaq-100®, Nasdaq-100 Index®, Nasdaq®, 
The Nasdaq Stock Market®, Nasdaq-100 SharesS™, 
Nasdaq-100 TrustSM, Nasdaq-100 Index Tracking 
StockSM, and QQQ* are trademarks or service 
marks of The Nasdaq Stock Market, Inc. (‘“‘Nasdaq’’) 
and havé been licensed for use for certain purposes 
by the Philadelphia Stock Exchange pursuant to a 
License Agreement with Nasdaq. The Nasdaq-100 
Index® (‘‘Index’’) is determined, composed, and 
calculated by Nasdaq without regard to the 
Licensee, the Nasdaq-100 TrustS™, or the beneficial 
owners of Nasdaq-100 SharesSM. The Exchange 
states that Nasdaq has complete control and sole 
discretion in determining, comprising, or 
calculating the Index or in modifying in any way 
its method for determining, comprising, or 
calculating the Index in the future. 

8 The Exchange states that specialists and 
Directed Registered Options Traders (‘Directed 
ROTs”) who participate in the Exchange’s payment 
for order flow program are assessed a payment for 
order flow fee, in addition to ROTs. Therefore, the 
payment for order flow fee is assessed, in effect, on 
equity option transactions between a customer and 
a ROT, a customer and a Directed ROT, or a 
customer and a specialist when a customer order is 
directed to a specialist or Directed ROT who 
participates in the Exchange’s payment for order 
flow program. 

9 AUTOM is the Exchange’s electronic order 
delivery, routing, execution and reporting system, 
which provides for the automatic entry and routing 
of equity option and index option orders to the 
Exchange trading floor. See Exchange Rules 
1014(b)(ii) and 1080. 

10 Electronically-delivered orders do not include 
orders delivered through the Floor Broker 
Management System pursuant to Exchange Rule 
1063. 

11 See Securities Exchange Act Release No. 53754 
(May 3, 2006), 71 FR 27301 (May 10, 2006) (SR- 
Phlx—2006-25). 
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The Exchange states that the purpose 
of extending the Exchange’s payment for 
order flow program for an additional 
year is to remain competitive with other 
options exchanges that administer 
payment for order flow programs. 

The proposal, consistent with the 
Exchange’s current payment for order 
flow program, will remain in effect as a 
pilot program that is scheduled to 
expire on May 27, 2007, the same date 
as the one-year pilot program in effect 
in connection with the provisions of 
Exchange Rule 1080(1) relating to 
Directed Orders. 


2. Statutory Basis 


The Exchange believes that its 
proposal to amend its schedule of fees 
is consistent with section 6(b) of the 
Act !3 in general, and furthers the © 
objectives of section 6(b)(4) of the Act 14 
in particular, in that it is an equitable 
allocation of reasonable, dues, fees and 
other charges among Exchange 
members. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not — 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


No written comments were either 
solicited or received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 
The foregoing proposed rule change 

has been designated as a fee change 
pursuant to section 19(b)(3)(A)(ii) of the 
Act 15 and Rule 19b—4(f)(2) 16 
thereunder, because it establishes or 
changes a due, fee, or other charge 
imposed by the Exchange. Accordingly, 
the proposal will take effect upon filing 
with the Commission. At any time 
within 60 days of the filing of such 
proposed rule change, the Commission 
may summarily abrogate such rule 

- change if it appears to the Commission 
that such action is necessary or 
appropriate in the public interest, for 
the protection of investors, or otherwise 
in furtherance of the purposes of the 
Act. 


12 See supra note 6. 

1315 U.S.C. 78f{b). 

1415 U.S.C. 78f(b)(4). 
1515 U.S.C. 78s(b)(3)(A)(ii). 
1617 CFR 240.19b-4(f}(2). 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission's Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-Phlx—2006-—33 on the 
subject line. 


~ Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-Phlx—2006-33. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filing also will be 
available for inspection and copying at 
the principal office of the Phix. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-PhIx—2006-33 and should 
be submitted on or before June 16, 2006. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.17 
Nancy M. Morris, 

Secretary. 
[FR Doc. E6-8097 Filed 5-25-06; 8:45 am] 
BILLING CODE 8010-01-P 


1717 CFR 200.30-3(a)(12). 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-53846; File No. SR-Phix— 
2005-65] 


Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Notice of Filing of Proposed Rule 
Change and Amendment No. 1 Thereto 
Relating to the Exchange’s Business 
Conduct Committee and Disciplinary 
Rules 


May 19, 2006. 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b—4 thereunder,’ . 
notice is hereby given that on November 
2, 2005, the Philadelphia Stock 
Exchange, Inc. (‘‘Phlx”’ or “Exchange’’) 
filed with the Securities and Exchange 
Commission (‘‘SEC’”’ or ‘“‘Commission’’) 
the proposed rule change as described 
in Items I, II, and III below, which Items 
have been prepared by the Phlx. On 
May 16, 2006, the Phlx filed 
Amendment No. 1 to the proposed rule 
change.* The Commission is publishing 
this notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Phlx proposes to amend 
Exchange By-Law Article X, Section 10- 
11, Business Conduct Committee and 
Exchange Rules 960 and 970 to: (1) " 
Establish a Hearing Officer position; (2) 
amend certain provisions relating to the 
retention and compensation of Hearing 
Panelists; (3) amend the hearing process 
as it relates to decisions issued by the 
Hearing Panel; and (4) make other 
minor, non-substantive changes to 
Exchange By-Law Article X, Section 10- 
11, Business Conduct Committee and 
Rules 960 and 970. Specifically, the 
proposal discussed below would create 
the new staff position of a ‘Hearing 
Officer,’”’ who, along with two other 
Hearing Panelists, would hear contested 
disciplinary matters that previously 
were heard by the Business Conduct 
Committee (“BCC”’ or “Committee”’). 
The text of the proposed rule change is 
available on the Phlx’s Web site 
(http://www. phlx.com), at the Phlx’s 
Office of the Secretary, and at the 
Commission’s Public Reference Room. 


115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 
3 SEE Amendment No. 1. 
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Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change ; 


In its filing with the Commission, the 
Phlx included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The Phlx has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 


A. Self-Regulatory Organization's 

. Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


Background: Currently, pursuant to 
Exchange Rule 960.5(a), a hearing on a 
Statement of Charges is held before a 
Hearing Panel composed of three 
persons appointed by the Chairman of 
the BCC or the Chairman’s designee. 
The presiding person of each Hearing 
Panel is a member of the Committee. 
The other two persons on the Hearing 
Panel are members of the Exchange, or 
general partners or officers of member 
organizations, or such other persons 
whom the Chairman of the BCC or the 
Chairman’s designee considers to be 
qualified. 

Currently, pursuant to Exchange Rule 
960.5(d), after the conclusion of the 
hearing, the Hearing Panel reviews the 
entire record of the proceeding and 
. submits a written hearing report to the 
Committee containing proposed 
findings of fact, conclusions of 
violations and a recommendation as to 
appropriate sanctions, to be considered 
by the Committee at the next Committee 
meeting after the report is completed. 

After reviewing the entire record of 
the disciplinary proceeding, the BCC, by 
a majority of the members voting, 
determines whether the Respondent has 
committed violations and the 
appropriate sanctions, if any. The BCC 
then issues a written decision, including 
in its decision a statement of findings 
and conclusions, with the reasons 
therefor, upon all material issues > 
presented in the record, and whether 
each violation within the disciplinary 
jurisdiction of the Exchange alleged in 
the statement of charges has occurred. 


Hearing Officer 


The Exchange proposes to establish a 
new permanent professional position of 
Hearing Officer. The responsibilities of 


4 See Exchange Rule 960.8. 


: the Hearing Officer would include, but 


are not limited to: presiding over 
hearings in contested disciplinary cases 
authorized by the Exchange’s BCC, 
conducting pre-hearing conferences, 
ruling on procedural or discovery 
matters, scheduling hearing sessions, 
making all necessary evidentiary or 


. other rulings (in consultation with the 


Hearing Panelists), regulating the 
conduct of the hearing, imposing 
appropriate sanctions for improper 
conduct by a party or a party’s 
representative, drafting and issuing 
decisions on behalf of the Hearing Panel 
and rendering decisions in connection 
with Summary Disposition 
Proceedings.® The Hearing Officer 
would not be permitted to be involved 
in any manner in the investigation of 
possible misconduct, to participate in 
the consideration by the BCC of whether 
to institute a disciplinary action, to 
render a decision following a hearing 
without the concurrence of a majority of 
the Hearing Panel, to rule upon requests 
to disqualify the Hearing Officer or any 
member of the Hearing Panel, or to issue 
citations for violations of Exchange 
rules or floor procedure advices.® 

The Hearing Officer would report to 
the Audit Committee for all 
performance and compensation 
purposes to help ensure that the Hearing 
Officer is completely neutral and 
accountable to the Audit Committee 
alone. The Hearing Officer would 


merely report to the General Counsel or — 


his or her designee to comply with 
policies and procedures applicable to all 
employees of the Exchange, such as 
reporting vacation time or sick ledve. 


Hearing Panelists 


Consistent with current practice, the 
Hearing Panelists would be selected 
based on their background, experience 
and training, which should qualify them 
to consider and make determinations 
regarding the subject matter to be 
presented to the Hearing Panel. Other 
factors to consider include the 
availability of the individual Hearing 
Panelists, the extent of their prior 
service on Hearing Panels and any 
relationship between such persons and 
the Respondent, which might make it 
inappropriate for such persons to serve 


ae See proposed Exchange Rule 960.6. 


6 In addition, in accordance with By-Law Article 
X, Section 10-11, the jurisdiction of the Hearing 
Officer and Hearing Panel shall not extend to the 
enforcement of rules and regulations of the Floor 
Procedure Committee or the Options Committee 
relating to order, decorum, health, safety and 
welfare on the trading floors, or to hearings held by 
and sanctions imposed by such committees relating 
to such matters, except as permittéd by the rules of 
the Exchange or any interpretation thereof, and any 
regulations promulgated thereunder. 


on the Hearing Panel. The BCC Chair, or 
the Chair’s designee, would select the 
Hearing Panelists for each matter from 


_a pool of qualified panelists.” 


After being designated as a qualified 
panelist, the Exchange intends to have 
each prospective panelist complete a 
mandatory training session to be 
conducted by the Hearing Officer. 
Qualified panelists would serve for 
three-year terms. After that time, if a 
panelist wished to continue serving, the 
panelist would be required to submit an 
updated application, which would be 
reviewed by the BCC. 

Currently, pursuant to Exchange Rule 


-960.5(a)(4), Hearing Panelists may be 


compensated in extraordinary cases, as 
determined by the Chair of the BCC, in 
consultation with the Chairman of the 
Board of Governors.® The Exchange 
proposes that Hearing Panelists be 
compensated for all hearing sessions 
and for one deliberation session per 
disciplinary proceeding. A hearing 
session would be defined as any 
meeting between the parties and 
Hearing Panelists, including pre-hearing 
conferences. Hearing Panelists would be 
compensated at a fixed rate for each 
session that lasts four hours or less. For 
example, if a hearing on a given day 
lasted a total of six hours, Hearing 
Panelists would be compensated for two 
hearing sessions. This fixed and non- 
negotiable rate would be the same for 
each hearing session, and for one 
deliberation session for which a Hearing 
Panel renders a decision, but no 
compensation would be paid for “study 
time” (i.e., reviewing materials in 
preparation for a pre-hearing conference 
or hearing). If a case settled prior to a 
hearing, panelists would not receive any 
compensation, unless a pre-hearing 
conference (which is included in the 
definition of a hearing session and for 
which compensation would be given) 
was held. If a hearing were cancelled, 
the panelists would not be entitled to 
7 The Exchange intends to form a “‘pool”’ of pre- 
qualified Hearing Panelists for contested 
disciplinary cases. In order to form this pool, the 
staff intends to develop a questionnaire, using as a 
model the questionnaire currently used by the 
NASD for potential members of arbitration panels. 
Members of the BCC would not be eligible to serve 
as Hearing Panelists. However, as discussed in 
proposed Rule 960.5(a)(7), if the Hearing Officer is 
unable to preside over the hearing for any reason, 
the Chair of the BCC shall appoint a qualified 
replacement Hearing Officer for that hearing, which 
could possibly include a member of the BCC. 

8 Factors to be considered when determining 


‘whether a case is extraordinary include, but are not 


limited to, the anticipated length of time of the 
hearing; the complexity and serious nature of the 
matter; and the magnitude of the potential penalty. 

° Compensation for Hearing Panelists would be 
subject to a cap amount per day, regardless of the 
number of hearing sessions (or Board or Committee 
meetings attended). 
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compensation, but would be reimbursed 
for any travel-related expenses incurred, 
if applicable. If a Hearing Panelist is 
also a member of the Board, any Board 
or Standing Committee meetings that 
are held on the same day as the hearing 
would be considered a single meeting 
for the purposes of compensation. 


Issuance of Decisions 


If an Offer of Settlement (‘‘Offer’’) is 
submitted to the BCC before a hearing 
commences, even if the Hearing 
Panelists are selected, the Committee 
would still consider the Offer and, if 
accepted, issue a decision. If an Offer is 
submitted after a hearing commences, 
however, the Exchange staff would 
promptly submit its position with 
respect to such Offer. The Hearing 
Panelists would then determine whether 
to consider the Offer and, if considered, 
whether to accept or reject the Offer.1° 

A decision issued by the Hearing 
Panel would be considered final. Any 
appeal of the decision would be taken 
directly to the Exchange’s Board of 
Governors. 

The purpose of the proposal is to 
replace the current BCC hearing process 
described above to make it more 
efficient. By having a permanent and 
independent Hearing Officer and pre- 
screened, qualified Hearing Panelists, 
the formal hearing process should be 
expedited and the sanctioning process 
reconciled so that sanctions for similar 
misconduct are imposed more 
uniformly given that the same Hearing 
Officer would preside over all hearings. 

Pre-screening Hearing Panelists and 
compensating them should also help to 
ensure that qualified panelists are 
selected to serve on Exchange Hearing 
Panels. In addition, the Exchange 
believes that having the Hearing Panel 
issue a final decision directly, without 
having to go to the BCC for review and 
approval, should help expedite the 
issuance of decisions. 


2. Statutory Basis 


- The Exchange believes that its 
proposal is consistent with section 6(b) 
of the Act '! in general, and furthers the 
objectives of sections 6(b)(5), 6(b)(6) and 
6(b)(7) of the Act ?2 in particular, in that 
this proposal should help to: (i) Protect 
investors and the public interest; (ii) 
appropriately discipline members, 


10 The BCC will continue to hear any current 
matters through their completion if a hearing has 
already commenced. Thus, if the proposed rule 
change is approved by the Commission and 
implemented in the middle of an ongoing hearing, 
the BCC will hear that matter through its 
completion and will issue the decision accordingly. 
1145 U.S.C. 78f(b). 

1215 U.S.C. 78f(b)(5), (6) and (7). 


member organizations and persons 
associated with members or member 
organizations; and (iii) provide a fair 
procedure for the disciplining of 


_ members, member organizations and 


persons associated with members or 
member organizations. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 


. any burden on competition that is not 


necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 


' Statement on Comments on the 


Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were either 
solicited or received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the Phlx consents, the 
Commission will: 


(A) By order approve such proposed 
rule change, or 


(B) Institute proceedings to determine » 


whether the proposed rule change 
should be disapproved. 


The Commission is considering 
granting accelerated approval of the 
proposed rule change at the end of a 15- 
day comment period.13 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted by 
any of the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 


e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-Phlx—2005-65 on the 
subject line. 


13 The Phlx has requested accelerated approval of 
this proposed rule change prior to the 30th day after 
the date of publication of the notice of the filing 
thereof. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR—Phlx—2005-65. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 


_ with respect to the proposed rule 


change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filing also will be 
available for inspection and copying at 
the principal office of the Phlx. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR—PhIx—2005-65 and should 
be submitted on or before June 12, 2006. 
For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority." 
Nancy M. Morris, 
Secretary. 
{FR Doc. E6-8133 Filed 5-25-06; 8:45 am] 
BILLING CODE 8010-01-P 


SOCIAL SECURITY ADMINISTRATION 


Agency Information Collection 
Activities: Proposed Request and 
Comment Request 


The Social Security Administration 
(SSA) publishes a list of information 
collection packages that will require 
clearance by the Office of Management 
and Budget (OMB) in compliance with 
Public Law 104-13, the Paperwork 
Reduction Act of 1995, effective October 
1, 1995. The information collection 
packages that may be included in this 
notice are for new information 


1417 CFR 200.30—3(a)(12). 
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collections, approval of existing 

information collections, revisions to 

OMB-approved information collections, 

and extensions (no change) of OMB- 

approved information collections. 

SA is soliciting comments on the 
accuracy of the agency’s burden 
estimate; the need for the information; 
its practical utility; ways to enhance its 
quality, utility, and clarity; and on ways 
to minimize burden on respondents, 
including the use of automated 
collection techniques or other forms of 
information technology. Written 
comments and recommendations 
regarding the information collection(s) 
should be submitted to the OMB Desk 
Officer and the SSA Reports Clearance 
Officer. The information can be mailed 
and/or faxed to the individuals at the 
addresses and fax numbers listed below: 
(OMB), Office of Management and 

Budget, Attn: Desk Officer for SSA, 

Fax: 202-395-6974. 

(SSA), Social Security Administration, 
DCFAM, Attn: Reports Clearance 
Officer, 1333 Annex Building, 6401 
Security Blvd., Baltimore, MD 21235, 
Fax: 410-965-6400. 

I. The information collections listed 
below are pending at SSA and will be 
submitted to OMB within 60 days from 
the date of this notice. Therefore, your 
comments should be submitted to SSA 
within 60 days from the date of this 
publication. You can obtain copies of 
the collection instruments by calling the 
SSA Reports Clearance Officer at 410- 
965-0454 or by writing to the address 
listed above. 

1. Function Report—Adult—Third 
Party—20 CFR 404.1512, 416.912— 
0960-0635. The information collected 
on the SSA—3380-BK is needed to make 
determinations on SSI and SSDI 
disability claims. This information is 
necessary for case development and 
adjudication, and is used by State 
Disability Determination Services 
evaluators as an evidentiary source used 
in the disability evaluation process. The 
respondents are third parties familiar 
with the functional limitations (or lack 
thereof) of claimants who apply for 
Social Security benefits and 
Supplemental Security Income 
disability payments. 

Type of Request: Revision of an OMB- 
approved information collection. 

Number of Respondents: 1,000,000. 


Frequency of Response: 1. 

Average Burden per Response: 60 
minutes. 

Estimated Annual Burden: 1,000,000 
hours. 

2. Request for Internet Services— 
Password Authentication—20 CFR 
401.45—0960-0632. SSA has 
established a Password infrastructure 
for using its Internet and Automated 
Telephone Response services to access 
SSA records. These services are 
password protected due to the nature of 
the information being transmitted or 
because the requested information 
requires a higher level of protection to 
ensure the security and confidentiality 
of records. Password Authentication is 
used to establish a password process for 
verifying the identity of individuals 
who choose to use these services for 
conducting business with SSA. 
Individuals are required to provide 
identifying information to SSA, such as 
their name, social security number, date 
of birth, and a shared secret between 
themselves and SSA before they can 
create a password. After this 
information is stored and verified, SSA 
sends the individual their new personal 
identification number (PIN) and 
password to be used to access SSA’s 
password protected services. The 
password process allows requestors to 
establish their identities with SSA and 
create a password which they can then 
use to access their own personal 
information. The respondents are 
persons electing to do business with 
SSA through an electronic medium. 

Type of Request: Revision of an OMB- 
approved information collection. 

Number of Respondents: 1,630,771. 

Frequency of Response: 1. 

Average Burden per Response: 10 
minutes. 

Estimated Annual Burden: 271,795 
hours. 

3. Statement of Reclamation Action— 
31 CFR 210—0960-NEW. Form SSA- 
1713 collects information regarding 
whether, how and when a Canadian 
bank was able to return erroneous 
payments made after the death of a 
beneficiary who elected to have 
payments sent to Canada. The SSA- 
1713 is sent with the SSA-1712, an 
SSA-generated cover sheet which 
provides the Canadian bank with 
information regarding the deceased 


beneficiary. In this way, SSA can 


reclaim funds which were erroneously 
paid. The respondents are Canadian 


- financial institutions to which Social 


Security payments have been made. 

Type of Request: Existing Information 
Collection in Use Without an OMB 
Number. 

Number of Respondents: 15. 

Frequency of Response: 1. 

Average Burden per Response: 5 
minutes. 

Estimated Annual Burden: 1 hour. 

4. Request for Reconsideration— 
Disability Cessation—20 CFR 404.909, 
416.1409—0960-0349. Form 


' U4 is used by claimants to request 


reconsideration of a determination and 
to indicate whether or not they wish to 
appear at a disability hearing. This form 
can also be used to submit any 
additional information/evidence for use 
in the reconsidered determination and 
to indicate if an interpreter is needed for 
the hearing. SSA will use this 
information to either arrange for a 
hearing or to prepare a decision based 
on the evidence of record. The 
respondents are applicants or claimants 
for Social Security benefits or SSI 
payments. 

Type of Request: Extension of an 
OMB-approved information collection. 

Number of Respondents: 49,000. 

Frequency of Response: 1. 

Average Burden per Response: 13 
minutes. , 

Estimated Annual Burden: 10,617 
hours 

5. Representative Payment Policies 
Regulation—20 CFR 404.2011, 
404.2025, 416.611, 416.625—0960- 
0679. In cases where SSA determines 
that it is not in a beneficiary’s best 
interest to receive payments directly as 
it may cause substantial harm, the 
beneficiaries may dispute this decision. 
If they do, they provide SSA with 
information which SSA will take into 
consideration when reevaluating the 
decision. Representative payees must 
also provide SSA with information 
regarding their relationship, 
responsibility, and how payments were 
used for the beneficiary. Respondents 
are beneficiaries and representative 
payees. 

Type of Request: Revision of an OMB- 
approved information collection. 


CFR Section 


Number of 
respondents 


Frequency of 


Average 
burden per 
response 
(minutes) 


Estimated 
annual burden 


response 


404.201 1(a)(1) 


416.611(a)(1) 


| 

1 15 | 63 
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CFR Section 


Number of 
respondents 


Frequency of 


Average 
burden per 
response 
(minutes) 


Estimated 
annual burden 


responses hours 


404.2025 


416.625 


3,000 


Totals 


3,250 


Estimated Annual Burden: 363 hours. 

6. Psychiatric Review Technique—20 
CFR 404.1520(a), 416.920(a)—0960- 
0413. The SSA-2506-—BK assists the 
DDSs in evaluating mental impairments 
by helping to: organize and present the 
mental findings in a clear, concise and 
consistent manner; consider and 
evaluate all aspects of the mental 
impairment relevant to the individual's 
ability to perform work-related mental 
functions; and identify additional 
evidence needed to determine — 
impairment severity. The respondents 
are the 52 State DDSs administering the 
Title II and Title XVI programs. 

Type of Request: Extension of an 
OMB-approved information collection. 

Number of Respondents: 52. 

Frequency of Response: 20,595. 

Total Annual Responses: 1,070,940. 

Average Burden per Response: 15 
minutes. 

Estimated Annual Burden: 267,735 
hours. 

7. Disability Hearing Officer’s 


Continuing Disability Review—20 CFR 
404.913-.914, 404.917, 416.994a, 
416.1413-.1414, 416.1417—0960-0657. 
Form SSA-1209-BK is used by the 
disability hearing officer conducting the 
disability hearing to prepare and issue 
a written reconsidered determination— 
specifically for evaluating Title XVI 
childhood disability cases. The form 
provides the framework for addressing 
the crucial elements of the case in a 
sequential and logical fashion, and the 
completed form is the official document 
of the decision. Respondents are 
disability hearing officers in State 
Disability Determination Services 
(DDSs). 

Type of Request: Extension of an 
OMB-approved information collection. 

Number of Respondents: 35,000. 

Frequency of Response: 1. 

Average Burden per Response: 75 
minutes. 

Estimated Annual Burden: 43,750 
hours. 

8. Certificate of Incapacity—5 CFR 
890.302(d)—0960-NEW. Rules 
governing the Federal Employee Health 
Benefits (FEHB) plan state that for 
federal employees’ children ages 22 or 
over to retain health benefits, they must 


Decision—Title XVI Disabled Child (DC) - 


be incapable of self-support due to a 
disability that (1) pre-dated the child’s 
22nd birthday, (2) is very serious, and 
(3) can be expected to last at least one 
year. Form SSA-604, the Certificate of 
Incapacity, is used by physicians to 
document and certify such a disability 
for their patients who are children of 
Federal employees. The respondents are 
physicians of federal employees’ 
children ages 22 or over who are seeking 
to retain health benefits under their 
parent’s FEHB coverage. 

Type of Request: New information 
collection. 

Number of Respondents: 38. 

Frequency of Response: 1. 
Average Burden per Response: 45 
minutes. 
Estimated Annual Burden: 29 hours. 
9. Function Report—Adult—20 CFR 
404.1512 and 419.912—0960-0681. 
Form SSA-3373 is used to collect 
information about a disability 
applicant’s impairment-related 
limitations and ability to function. It 
documents the types of information 
specified in SSA regulations and 
provides disability interviewers with a 
convenient means to record information 
about how the claimant’s condition 
affects his or her ability to function. 
This information, together with medical 
evidence, forms the evidentiary basis 
upon which the initial disability process 
is founded. The respondents are Title II 
and Title XVI benefits applicants. 

Type of Request: Revision to an OMB- 
approved information collection. 

Number of Respondents: 4,005,367. 

Frequency of Response: 1. z 

Average Burden per Response: 60 — 
minutes. 

Estimated Annual Burden: 4,005,367. 

Il. The information collections listed 
below have been submitted to OMB for 
clearance. Your comments on the 
information collections would be most 
useful if received by OMB and SSA 
within 30 days from the date of this 
publication. You can obtain a copy of 
the OMB clearance packages by calling 
the SSA Reports Clearance Officer at 
410-965-0454, or by writing to the 
address listed above. 

1. Statement of Employer—20 CFR 
404.801-803—0960-0030. The 
information collected on Form. SSA- 


7011—F4 is needed to substantiate 
allegations of wages paid to workers 
when wages do not appear in SSA’s 
records of earnings and the worker has 
no proof of said earnings. SSA can use 
the information to process claims for 
benefits and resolve discrepancies in the 
worker’s earnings record. The 
respondents are certain employers who 
can verify wage allegations made by the 
wage earner. 

Type of Request: Extension of an 
OMB-approved information collection. 

Number of Respondents: 925,000. 

Frequency of Response: 1. 

Average Burden per Response: 20 
minutes. 

Estimated Annual Burden: 308,333 
hours. 

2. Request for Workers’ 
Compensation/Public Disability Benefit 
Information—20 CFR 404.408(e)—0960- 
0098. Section 224 of the Social Security 
Act provides for an offset of disability 
insurance benefits when workers’ 
compensation (WC) or public disability 
benefits (PDB) is also being received. 
The SSA-1709 is used to request and/ 
or verify information regarding WC/PDB 
given to Social Security disability 
recipients so that the proper adjustment 
is made to their monthly benefits. The 
respondents are Federal, State, and local 
agencies administering WC/PDB, 
insurance carriers, and public or private 
self-insured companies. 

Type of Request: Extension of an 
OMB.-approved information collection. 

Number of Respondents: 120,000. 

Frequency of Response: 1. 

Average Burden per Response: 15 
minutes. 

Estimated Annual Burden: 30,000 
hours. 

3. Disability Report-Appeal—20 CFR 
404.1512, 416.912, 404.916(c), 
416.1416(c)—0960-0144. The SSA- 
3441-BK is used to secure updated 
resource and condition information 
from claimants seeking reconsideration 
of denied disability benefits. The 
claimant also has the option of 
providing the information during a 
personal interview or through SSA’s 
Internet application. This information 
assists the State Disability 
Determination Services and 
administrative law judges in preparing 
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for appeals and hearings and in issuing 
a decision. Respondents are individuals 
who appeal denial of Social Security 

disability income and Supplemental 


Security Income (SSI) benefits, cessation 
of benefits, or who are requesting a 
hearing. 


approved information collection. 


Type of Request: Revision of an OMB- 


Collection method 


Number of 
respondents 


Average bur- 
Frequency of den per 
response response: ~ nual burden 


(minutes) 


SSA-3441 (Paper Form) 


404,506 


Electronic Disability Collection System — 
13441 (Internet Form) 


635,873 


72,341 


Totals 


1,112,720 


1 303,380 
1 45 476,905 
1 120 144,682 


Estimated Annual Burden: 924,967 
hours. 

4. Third Party Liability Information 
Statement—42 CFR 433.136-433.139— 
0960-0323. Identification of sources of 
third party insurance liable for medical 
care or services for Medicaid 
beneficiaries, which could be used to 
reduce Medicaid costs, is required 
under 42 U.S.C. 1396a(a)(25). Medicaid 
State agencies are mandated under 42 


- CFR 433.136-.139 to obtain this 


information on Medicaid applications 
and redeterminations as a condition of 
Medicaid eligibility. States are 
permitted to enter into agreements with 
the Commissioner of Social Security to 
make Medicaid eligibility . 
determinations for aged, blind and 
disabled beneficiaries in those States. 
Applications for and redeterminations 
of SSI eligibility in jurisdictions with 


such agreements are also applications 
and redeterminations of Medicaid 
eligibility. Under these agreements, SSA 
obtains third party liability information 
using form SSA-8019 and provides that 
information to the State agencies which 
provide Medicaid under the terms of an 
approved plan in Title XIX of the Social 
Security Act. The Medicaid State 
agencies then use the information 
provided to attempt to bill any third 
parties liable for medical care, support 
or services for a beneficiary to guarantee 
that Medicaid remains the payer of last 
resort. The respondents are SSI 
applicants and beneficiaries. 

Type of Request: Extension of an 
OMB-approved information collection. 

Number of Respondents: 73,540. 

Frequency of Response: 1. 

Average Burden per Response: 5 
minutes. 


Estimated Annual Burden: 6,128 
hours. 

5. Claimant Statement About Loan of 
Food or Shelter; Statement About Food 
or Shelter Provided to Another—20 CFR 
416.1130-—416.1148—0960-0529. Forms 
SSA-5062 and SSA-L5063 are used to 
obtain statements about food and/or 
shelter provided to an SSI claimant or 
recipient. SSA uses this information to 
determine whether food and/or shelter 
are bona fide loans or should be counted 
as income for SSI purposes. This 
determination can affect eligibility for 
SSI and the amount of SSI benefits 
payable. The respondents are claimants/ 
recipients for SSI benefits and 
individuals that provide loans of food 
and/or shelter to SSI claimants/ 
recipients. 

Type of Request: Extension of an 
OMB-approved information collection. 


Form number 


Number of 
respondents 


Average bur- 


_ Frequency of den per Estimated an- 
response response: nual burden 
(minutes) 


65,540 


65,540 


131,080 


10 
10 


10,923 
10,923 


21,846 


Estimated Annual Burden: 21, 846 
hours. 

Dated: May 18, 2006. 
Elizabeth A. Davidson, 
Social Security Administration, Reports 
Clearance Officer. 
{FR Doc. E6—7995 Filed 5-25-06; 8:45 am] 
BILLING CODE 4191-02-P 


SOCIAL SECURITY ADMINISTRATION 


[Social Security Ruling, SSR 06—0ip] 
Titles ll and XVI: Evaluating Cases 


Involving Tremolite Asbestos-Related 


Impairments 


AGENCY: Social Security Administration. 


ACTION: Notice of Social Security ruling. 


| SUMMARY: In accordance with 20 CFR 


402.35(b)(1), the Commissioner of Social 
Security gives notice of Social Security 
Ruling, SSR 06-01p. This Ruling 
provides guidance on the types of 
impairments that may result from 
tremolite asbestos and how to evaluate 
disability claims under titles II and XVI 


’ of the Social Security Act based on 


these impairments. 
DATES: Effective Date: May 25, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Michelle Hungerman, Office of Medical 
Policy, Social Security Administration, 
6401 Security Boulevard, Baltimore, MD 
21235-6401, 1-410-965-2289 or TTY 


1-800-966-5609, for information about 
this notice. 


SUPPLEMENTARY INFORMATION: Although 
we are not required to do so pursuant 
to 5 U.S.C. 552(a)(1) and (a)(2), we are 
publishing this Social Security Ruling 
in accordance with 20 CFR 402.35(b)(1). 
Social Security Rulings make 
available to the public precedential 
decisions relating to this Federal old- 
age, survivors, disability, supplemental 
security income, and special veterans 
benefits programs. Social Security 
Rulings may be based on determinations 
or decisions made at all administrative 
levels of adjudication, Federal court 
decisions, Commissioner’s decisions, 
opinions of the Office of the General 
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Counsel, and policy interpretations of 
the law and regulations. 

Although Social Security Rulings do 
not have the same force and effect as the 
statute or regulations, they are binding 
on all components of the Social Security 
Administration, in accordance with 20 
CFR 402.35(b)(1), and are binding as | 
precedents in adjudicating cases. 

If this Social Security Ruling is later 
superseded, modified, or rescinded, we 
will publish a notice in the Federal 
Registér to that effect. 


(Catalog of Federal Domestic Assistance 
Programs 96.001 Social Security Disability 
Insurance; 96.006 Supplemental Security 
Income) 


Dated: May 19, 2006. 
Martin Gerry, 
Deputy Commissioner, Disability and Income 


Security Programs. 
Policy Interpretation Ruling 


Titles II and XVI: Evaluating Cases 
Involving Tremolite Asbestos-Related 
Impairments 


Purpose: To provide guidance on the 
types of impairments that may result 
from tremolite asbestos exposure and 
how to evaluate disability claims under 
titles II and XVI of the Social Security 
Act (the Act) based on these 
impairments. ! 

Citations (Authority): Sections 216(i), 
223(d), 223(f), 1614(a)(3), and 1614(a)(4) 
of the Social Security Act, as amended; 
Regulations No. 4, subpart P, sections 
404.1502, 404.1505, 404.1508-404.1513, 
404.1519-1523, 404.1525—404.1529, 
404.1545, 404.1560—404/1569a, 
404.1593-404.1594, and appendix; 1; 
and Regulations No. 16, subpart I, 
sections 416.902, 416.905, 416.906, 
416.908—416.913, 416.919, 416.920, 
416.921-416.929, 416.945, 416.960— 
416.969a, 416.993—416.994a. 


Pertinent History 


Tremolite is a type of asbestos 
sometimes found in the mineral 
vermiculite. People may be exposed to 
tremolite from vermiculite in mining 


1 For simplicity, we refer in this Ruling only to 
initial adult claims for disability benefits under 
titles II and XVI of the Act, and the steps of the 
sequential evaluation process we use to determine 
disability in those claims, 20 CFR 401.1520 and 
416.920. We use a different sequential evaluation 
process for children who apply for benefits based 
on disability under title XVI of the Act. We describe 
that sequential evaluation process in 20 CFR 
416.924. We also use separate sequential evaluation 
processes to determine whether an individual’s 
disability has ended when we conduct continuing 
disability reviews and when we determine that an 
individual was disabled only for a specific period. 


These rules are set out in 20 CFR 401.1594, 416.994, 


and 416.994a. The guidance in this Ruling applies 
to all of the appropriate steps in those regulations 
as well. 


and in work-related activities involving. 
the production of horticultural items, 
construction and insulation materials, 
brake pads, and other items. People may 
also be exposed to tremolite from living 
in an area where such mining or 
activities occur or from products made 
from vermiculite. exposure to tremolite 
asbestos has occurred in the Libby, 
Montana area and may have occurred in 
other areas as well. 

This ruling explains how we 
determine if impairments that may be 
caused by exposure to tremolite asbestos 
meet our definition of disability.” 
Sections 216(i) and 1614(a)(3) of the Act 
define “disability” * as the inability to 
engage in any substantial gainful 
activity by reason of any medically 
determinable physical or mental 
impairment (or combination of 
impairments) which can be expected to 
result in death or which has lasted or 
can be expected to last for a continuous 
period of not less than 12 months.4 


Policy Interpretation 


1. What Types of Impairments May 
Result from Exposure to Tremolite 
Asbestos? When tremolite asbestos is 
inhaled, it penetrates the lung tissue by 
piercing the walls of the alveolar sacs 
and permanently lodges in the pleural 
lining. The tremolite accumulates in the 
pleural lining, and the affected lung and 
pleural areas become inflamed and 
scarred. This process may eventually 
result in chronic pulmonary | 
insufficiency, such as asbestosis, 
disorders of pulmonary circulation, 
pleural plaques, pleural thickening, or 
pleural effusions. These impairments 
can interfere with the lungs’ ability to 
exchange oxygen and carbon dioxide 
and can cause difficulty breathing by 
interfering with the lungs’ ability to 
expand and contract normally. Decrease 
in blood flow to the lungs can result in 
prolonged right pulmonary artery 
hypertension, enlargement of the heart, 
and failure of the right ventricle (cor 
pulmonale). 


2 The term ‘‘we” in this Social Security Ruling 
has the same meaning as in 20 CFR 404.1502 and 
416.902. “‘We”’ refers to either the Social Security 
Administration or the State agency making the 
disability determination; that is, our adjudicators at 
all levels of the administrative review process and 
our quality reviewers. 

3 Except for statutory blindness. 

4For individuals under age 18 claiming benefits 
under title XVI, disability will be established if the 
individual has a medically determinable physical or 
mental impairment (or combination of 
impairments) that results in “marked and severe 
functional limitations.’ See section 1614(a)(3)(C) of 
the Act and 20 CFR 416.906. However, for 
simplicity, the following discussions refer enly to 
claims of individuals claiming disability benefits 
under title Ii and individuals age 18 or older 
claiming disability benefits under tithe XVI. 


Inhalation of tremolite asbestos can 
also cause several types of cancers, 
primarily malignant mesothelioma of 
the pleura and bronchogenic carcinoma 
of the lung. : 

Some factors that increase the chances 
of developing these impairments 
include increased length of exposure to 
tremolite asbestos, multiple routes of 
exposure to tremolite asbestos (for 
example occupational contact and 
household contact), and smoking.® 

2. How Do We Consider Impairments 
Related to Tremolite Asbestos Exposure 
in the Sequential Evaluation Process? | 
As with all impairments, we follow the 
five-step sequential evaluation process 
in 20 CFR 404.1520 and 416.920 when 
we determine whether an individual is 
disabled. 

Step 1. We first determine whether 
the individual is working and whether 
the work is substantial gainful activity 
(SGA). If the individual is working and 
the work is SGA, we will find that the 
individual is not disabled, regardless of 
the individual’s medical condition, age, 
education, and work experience. If the 
individual is not engaging in SGA, we 
go on to the next step. 

Step 2. If the individual is not. 
working or the work is not SGA, we 
then establish whether the individual 
has a medically determinable 
impairment that is ‘‘severe.” 

The presence of chronic pulmonary 
insufficiency is established based on the 
individual’s medical history, findings 
from a physical examination(s), and 
spirometric pulmonary function tests. 
Chest x-rays or other appropriate 
radiographic imaging techniques (for 
example, a computerized axial 
tomography (CAT) scan) are often 
performed to support the presence of 
the impairment. Measurement of 
diffusing capacity of the lungs for 
carbon monoxide (DLCO), pulse 
oximetry, or resting or exercise arterial 
blood gas studies (ABGS) may be 
performed to determine if the 
impairment has resulted in gas 
exchange abnormalities. In disorders of 
pulmonary circulation, a direct 
measurement of pulmonary artery 
pressure may have been obtained with 
right heart catheterization. 

Malignant mesothelioma and 
bronchogenic carcinoma are 
demonstrated by tissue biopsy. When a 
biopsy is performed, we generally need 
a copy of both the operative note and 
pathology report. If we cannot get these 


5 With continuing scientific research, new 
medical information may emerge to further clarify 
the causes and nature of impairments related to 
tremolite asbestos exposure and to provide greater 
specificity for clinical and laboratory diagnostic 
techniques to document them. 
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documents, we will accept the summary 
of hospitalization(s) or other medical 
reports. This evidence should include 
details of the findings at surgery and, 
whenever appropriate, the pathological 
findings. 

Once we determine that an 
impairment(s) exists, we evaluate its 
severity. As with any other medical 
condition, we will find that an 
impairment(s) caused by exposure to 
tremolite is a ‘severe’ impairment(s) 


- when, alone or in combination with 


another medically determinable 
physical or mental impairment(s), it 
significantly limits an individual’s 
physical or mental ability to do basic 
work activities. When making a 
determination about whether an 
impairment(s) is severe, we will 
consider the effects of any symptoms 
(such as chest pain or complaints of 
shortness of breath on exertion) that 
could limit functioning.® We also 
recognize that limitations from 
impairments caused by exposure to 
tremolite may be more significant than 
would be expected based on objective 
findings alone. We will find that an 
impairment(s) is “not severe” only if it 
is a slight abnormality (or a combination 
of slight abnormalities) that has no more 
than a minimal effect on the 
individual’s ability to do basic work 
activities. 

If the individual does not have a 
medically determinable impairment that 
is ‘‘severe,”’ we will find that the 
individual is not disabled. If the 
individual does have a “severe” 
impairment, we will go on to the next 
step. ; 

Step 3. If an individual has a severe 
impairment(s), we next consider 
whether the impairment meets or 
medically equals a listing in the Listing 
of Impairments contained in appendix 
1, subpart P of 20 CFR part 404. 

Chronic Pulmonary Insufficiency: We 
evaluate chronic pulmonary 
insufficiency under listing 3.02. The 
listing contains criteria based on 
spirometry, single breath DLCO, or 
ABGS. Chronic pulmonary insufficiency 
caused by exposure to tremolite asbestos 
may not have findings at rest that satisfy 
these criteria. If exercise ABGS cannot 
be obtained in these situations, we 
evaluate the impairment(s) at step 4, 
and if necessary, step 5 of the sequential 
evaluation process. 

Cancer: Malignant mesothelioma of 
the pleura meets listing 13.15A. 
Bronchogenic carcinoma meets listing 


5 See SSR 85-28, ‘‘Titles II and XVI: Medical 
Impairments That Are Not Severe” and SSR 96-3p, 
“Titles Il and XVI: Considering Allegations of Pain 
and Other Symptoms In Determining Whether a 
Medically Determinable Impairment Is Severe.” 


13.14A if it is inoperable, unresectable, 
recurrent, or has metastasized to or 
beyond the hilar nodes. 

If the individual has an impairment(s) 
that meets or medically equals the 
criteria of one of the foregoing listings 
or any other listing and meets the 
duration requirement, we will find that 
the individual is disabled. If not, we 
will continue with the sequential 
evaluation process. 

Residual Functional Capacity. If we 
find that the impairment(s) does not 
meet or medically equal a listing, or if 
we do not have enough information for 
a determination or decision at Step 3, 
we will assess the individual’s residual 
functional capacity (RFC).7 We must 
consider all symptoms that result from 
the individual’s impairments, including 
those symptoms that result from 
impairments that are not severe, when 
we evaluate how these symptoms affect 
the individual’s functional capacity.® 

In addition, if the individual’s treating 
source ? has provided an opinion about 
what the individual can still do despite 
his or her impairment, we will give this 
opinion controlling weight in 
determining the individual’s RFC when 
the opinion is well-supported by 
objective medical evidence and is not 
inconsistent with the other substantial 
evidence in the case record.'° Even if 
the treating source’s opinion is not 
given “controlling weight” (for example 
it is not well-supported by objective 
medical evidence), the opinion is still 
entitled to deference and must be 
weighed using all of the factors in 20 
CFR 404.1527 and 416.927. In many 
cases, a treating source’s medical 
opinion will be entitled to the greatest 
weight and should be adopted even if it 
does not meet the test for ‘‘controlling 
weight.” 

Steps 4 and 5. After we determine the 
individual’s RFC, we then proceed to 
the fourth and, if necessary, the fifth 
step of the sequential evaluation 
process.‘! If the individual can do past 
relevant work, we will determine that 
the individual is not disabled (step 4). 
If we determine that the individual’s 
impairment(s) precludes the 
performance of past relevant work or if 
there was no past relevant work, a 
finding must be made about the 


7 See 20 CFR 404.1520(e) and 416.920(e). 

8 See SSR 96—7p, “Titles II and XVI: Evaluation 
of Symptoms in Disability Claims: Assessing the. 
Credibility of an Individual’s Statements” and SSR 
96—8p, “Titles Il and XVI: Assessing Residual 
Functional Capacity in Initial Claims.”’ 

° See 20 CFR 404.1502 and 416.902. 

10 See 20 CFR 404.1527 and 416.927; SSR 96-—2p, 
“Titles Il and XVI: Giving Controlling Weight To 
Treating Source Medical Opinions.” 

11 See 404.1545 and 416.945. 


individual’s ability to adjust to other 
work (step 5). The usual vocational 
considerations must be applied in 
determining the individual’s ability to 
adjust to other work.12 

Effective Date: This Ruling is effective 
on the date of its publication in the 
Federal Register. 

Cross-References: SSR 85-28, ‘‘Titles 
II and XVI: Medical Impairments That 
Are Not Severe,” SSR 96—2p, “Titles II 
and XVI: Giving Controlling Weight To 
Treating Source Medical Opinions,” 
SSR 96—3p, “Titles II and XVI: 
Considering Allegations of Pain and 
Other Symptoms in Determining 
Whether a Medically Determinable 
Impairment is Severe,’’ SSR 96-7p, 
“Titles Il and XVI: Evaluation of 
Symptoms in Disability Claims: 
Assessing the Credibility of an 
Individual’s Statements,’’ and SSR 
96-8p, ‘Titles II and XVI: Assessing 
Residual Functional Capacity in Initial 
Claims.” 


{FR Doc. 06-4855 Filed 5-25-06; 8:45 am] 
BILLING CODE 4191-02-M 


DEPARTMENT OF STATE 
[Public Notice 5420] 


United States Climate Change Science 
Program 


The United States Climate Change 
Science Program requests expert review 
of the Working Group II contribution 
(“Climate Change 2007: Impacts, 
Adaptation, and Vulnerability’’) to the 
Intergovernmental Panel on Climate 
Change Fourth Assessment Report. 

The Intergovernmental Panel on 
Climate Change (IPCC) was established 
by the United Nations Environment 
Programme (UNEP) and the World 
Meteorological Organization (WMO) in 
1988. In accordance with its mandate 
and as reaffirmed in various decisions 
by the Panel, the major activity of the 
IPCC is to prepare comprehensive and 
up-to-date assessments of policy- 
relevant scientific, technical, and socio- 
economic information relevant for 
understanding the scientific basis of 
climate change, potential impacts, and 
options for mitigation and adaptation. 
The First Assessment Report was 
completed in 1990, the Second 
Assessment Report in 1995, and the 
Third Assessment Report in 2001. Three 
working group volumes and a synthesis 
report comprise the Fourth Assessment 
Report, with all to be finalized in 2007. 
Working Group I assesses the scientific 


12 See 20 CFR 404.1560-404.1569a and 416.960— 
416.969a. 
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aspects of the climate system and 
climate change; Working Group II 
assesses the vulnerability of socio- 
economic and natural systems to 
climate change, potential negative and 
positive consequences, and options for 
adapting to it; and Working Group III 
assesses options for limiting greenhouse 
gas emissions and otherwise mitigating 
climate change. These assessments are 
based upon the peer-reviewed literature 
and are characterized by an extensive 


and open review process involving both 


scientific/technical experts and 
governments before being accepted by 
the IPCC. 


The IPCC Secretariat has informed the 
U.S. Department of State that the 
second-order draft of the Working 
Group II contribution to the Fourtl¥ 
Assessment Report is available for 
Expert and Government Review. The 
Climate Change Science Program Office 
(CCSPO) is coordinating collection of 
U.S. expert comments and the review of 
these collations by panels of Federal 
scientists and program managers to 
develop a consolidated U.S. 
Government submission. Instructions on 
how to format comments are available at 
http://www.climatescience.gov/Library/ 
ipcc/wg24ar-review.htm, as is the 
document itself and other supporting 
materials. Comments must be sent to 
CCSPO by June 28, 2006 to be 
considered for inclusion in the U.S. 
Government collation. Comments 
submitted for potential inclusion or 
consideration as part of the U.S. 
Government Review should be reserved 
for that purpose, and not also sent to the 
IPCC Working Group II Technical 
Support Unit as a discrete set of expert 
comments. 


Properly formatted comments should 
be sent to CCSPO at wg24AR- 
USGreview@climatescience.gov by COB 
Tuesday, June 28, 2006. Include report 
acronym and reviewer surname in e- 
mail subject title to facilitate processing. 

For further information, please 
contact David Dokken, U.S. Climate 
Change Science Program, Suite 250, 
1717 Pennsylvania Ave., NW., 

.Washington, DC 20006 (http:// 
www.climatescience.gov). 

Dated: May 9, 2006. 

Trigg Talley, 
Office Director, Acting, Office of Global 
Change, Bureau of Oceans and International 


Environmental and Scientific Affairs, 
Department of State. 


{FR Doc. E6-8164 Filed 5-25-06; 8:45 am] 
BILLING CODE 4710-09-P 


DEPARTMENT OF TRANSPORTATION - 


Federal Highway Administration 


Environmental Impact Statement; 
Humboldt County, CA 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of Intent. 


SUMMARY: The FHWA is republishing 
this notice to advise the public that an 
Environmental Impact Statement (EIS) 
will be prepared for the proposed 
highway project along U.S. Highway 
(Highway) 101 in Humboldt County, in 
the Cities of Eureka and Arcata, and the 
unincorporated area between the two 
cities, California. The original Notice of 
Intent (NOI) was published in the 
Federal Register on August 31, 2001, 
(Volume 66, Number 170, Pages 46061 
& 46062). The NOI is being republished 
due to project changes of adding 
roadway rehabilitation work and new 
alternatives to the proposed project. 


FOR FURTHER INFORMATION CONTACT: 
Leland Dong, Team Leader—North - 


Region, Federal Highway 


Administration, 650 Capitol Mall, Suite 
4-100, Sacramento, CA 95814-4708, 
telephone (916) 498-5860 or Kim Floyd, 
California Department of Transportation 
Project Manager, P.O. Box 3700, Eureka, 
CA 95502-3700, telephone (707) 441-— 
5739. 


SUPPLEMENTARY INFORMATION: U.S. 
Highway 101 is part of the National 
Highway System and is a principal 
arterial route. The route is often referred 
to as the “lifeline of the North Coast” 
since it is the California north coast’s 
most important interregional route, 
serving as the connector to the Santa 
Rosa/San Francisco metropolitan areas 
to the south and the State of Oregon to 
the north. It is heavily used for the 
transportation of intercity/intestate 
commerce as well as being the principal 
route to many north coast recreational 
areas including State and National 
parks, rivers, ocean fishing, and beach 
areas. North of San Francisco, it is the 
second most heavily traveled non- 
freeway segment on Highway 101 
within California. 

The proposed project limits extend 
from just north of the Eureka Slough 
Bridge in the City of Eureka to the 11th 
Street over crossing in the City of Arcata 
along the Highway 101 corridor from KP 
128.6 to KP 138.9 (PM 79.9 to PM 86.3) 
in Humboldt County. The existing 
Highway 101 corridor within these 
limits consists of two one-way arterials, 


a four-lane expressway, and a four-lane 
freeway. 


The proposed Eureka-Arcata Corridor 
Improvement Project consists of the 
following: 

e Realign and signalize Airport Road/ 
Highway 101, 

e Realign the intersection of Jacobs 
Road with Airport Road, 

¢ Construct a third northbound lane 
from Cole Avenue to Mid City Motors, 

e Close median crossings and 
acceleration and deceleration lanes 
(remove existing pavement) at Mid City 
Motors, Green Diamond sawmill, 
Bracut, and Bayside Cutoff, 

e Construct a compact diamond 
interchange at Indianola Cutoff, 

e Extend existing right side 
acceleration and deceleration lanes, 

e Reconstruct access ramps at 
existing Highway 101/Route 255 
Interchange, 

e Pave median and install concrete 
barrier from South G Street to 11th 
Street in Arcata, : 

e Replace southbound Jacoby Creek 
Bridge, 

e Widen northbound Jacoby Creek 
and Gannon Slough bridges for standard 
shoulder widths and upgraded bridge 
rails, 

e Provide minor shoulder widening, 

e Place shoulder backing material, 

e Overlay pavement with asphalt 
concrete (AC) with open graded AC 
surfacing, 

e Install thrie-beam median barrier 
from Eureka Slough Bridge to Airport 
Road, 

-¢ Install upgraded lighting, 

e Replace tide gates and, 

e Remove all trees not currently 
protected by barrier, within nine meters 
(30-feet) of the Highway 101 edge of 
traveled way (white pavement stripes) 
within the project limits. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State, and local 
agencies, and to private organizations 
and citizens who have previously 
expressed or are known to have an 
interest in this proposal. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
The views of agencies, which may have 
knowledge about historic resources 
potentially affected by the proposal or 
interest in the effects of the proposal on 
historic properties, are specifically 
solicited. Comments or questions 
concerning this proposed action and the 
EIS should be directed to the FHWA at 
the address previously provided in this 
notice: 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
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Planning and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation 
Federal programs and activities apply to this 
program) 

Issued on: May 18, 2006. 
Leland W. Dong, 
Project Development Engineer, California 
*Division, Federal Highway Administration. 
[FR Doc. 06-4876 Filed 6—25—05; 8:45am] 
BILLING CODE 4910-22-M 


DEPARTMENT OF TRANSPORTATION 


Maritime Administration 
[Docket Number 2006 24881] 


Requested Administrative Waiver of 
the Coastwise Trade Laws 


AGENCY: Maritime Administration, 
Department of Transportation. 

ACTION: Invitation for public comments 
on a requested administrative waiver of 


the Coastwise Trade Laws for the vessel 
ALINA. 


SUMMARY: As authorized by Pub. L. 105— 
383 and Pub. L. 107-295, the Secretary 
of Transportation, as represented by the 
Maritime Administration (MARAD), is 
authorized to grant waivers of the U.S.- 
build requirement of the coastwise laws 
under certain circumstances. A request 
for such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. The complete application 
is given in DOT docket 2006-24881 at 
http://dms.dot.gov. Interested parties 
may comment on the effect this action 
may have on U.S. vessel builders or 
businesses in the U.S. that use U.S.-flag 
vessels. If MARAD determines, in 
accordance with Pub. L. 105-383 and 
MARAD’s regulations at 46 CFR part 
388 (68 FR 23084; April 30, 2003), that 
the issuance of the waiver will have an 
unduly adverse effect on a U.S.-vessel 
builder or a business that uses U.S.-flag 
vessels in that business, a waiver will 
not be granted. Comments should refer 
to the docket number of this notice and 
the vessel name in order for MARAD to 
properly consider the comments. 
‘Comments should also state the 
commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR part 388. 

DATES: Submit comments on or before 
June 26, 2006. 

ADDRESSES: Comments should refer to 
docket number MARAD-2006 24881. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. DOT Dockets, Room PL—401, 
Department of Transportation, 400 7th 


St., SW., Washington, DC 20590-0001. 
You may also send comments 
electronically via the Internet at http:// 
dmses.dot.gov/submit/. All comments 
will become part of this docket and will 
be available for inspection and copying 
at the above address between 10 a.m. 
and 5 p.m., E.T., Monday through 
Friday, except federal holidays. An 
electronic version of this document and 
all documents entered into this docket 
is available on the World Wide Web at 
http://dms.dot.gov. 

FOR FURTHER INFORMATION CONTACT: 
Joann Spittle, U.S. Department of 
Transportation, Maritime 


Administration, MAR-830 Room 7201, 


400 Seventh Street, SW., Washington, 
DC 20590. Telephone 202-366-5979. 
SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel ALINA is: 

Intended Use: ‘‘Offer the vessel for 
evening charter to brides and grooms 
before or after a wedding event and 
entertain business clients of the owner 
and its affiliates.’’ 

Geographic Region: Massachusetts 
and Rhode Island. 


Dated: May 22, 2006. 

By order of the Maritime Administrator. 
Joel C. Richard, 
Secretary, Maritime Administration. 
[FR Doc. E6-8199 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-81-P 


DEPARTMENT OF TRANSPORTATION 


Maritime Administration 
[Docket Number 2002 24879] 


Requested Administrative Waiver of 
the Coastwise Trade Laws 


AGENCY: Maritime Administration, 
Department of Transportation. 

ACTION: Invitation for public comments 
on a requested administrative waiver of 
the Coastwise Trade Laws for the vessel 
DAUNTLESS. 


SUMMARY: As authorized by Pub. L. 105- 
383 and Pub. L. 107-295, the Secretary 
_of Transportation, as represented by the 

“Maritime Administration (MARAD), is 
authorized to grant waivers of the U.S.- 
build requirement of the coastwise laws 
under certain circumstances. A request 
for such a waiver has been received by 
MARAD. The vessel, and 4 brief 
description of the proposed service, is 
listed below. The complete application 
is given in DOT docket 2006-24879 at 
http://dms.dot.gov. Interested parties 
may comment on the effect this action 
may have on U.S. vessel builders or 
businesses in the U.S. that use U.S.-flag 


vessels. If MARAD determines, in 
accordance with Pub. L. 105—383 and 
MARAD’s regulations at 46 CFR part 
388 (68 FR 23084; April 30, 2003), that 
the issuance of the waiver will have an 
unduly adverse effect on a U.S.-vessel 
builder or a business that uses U.S.-flag 
vessels in that business, a waiver will 
not be granted. Comments should refer 
to the docket number of this notice and 
the vessel name in order for MARAD to 
properly consider the comments. 


‘Comments should also state the 


commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 


* regulations at 46 CFR part 388. 


DATES: Submit comments on or before 
June 26, 2006. 


ADDRESSES: Comments should refer to 
docket number MARAD-2006 24879. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. DOT Dockets, Room PL—401, 
Department of Transportation, 400 7th 
St., SW., Washington, DC 20590-0001. 
You may also send comments 
electronically via the Internet at http:// 
dmses.dot.gov/submit/. All comments 
will become part of this docket and will 
be available for inspection and copying 
at the above address between 10 a.m. 
and 5 p.m., E.T., Monday through 
Friday, except Federal holidays. An 
electronic version of this document and 
all documents entered into this docket 
is available on the World Wide Web at 
http://dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: 
Joann Spittle, U.S. Department of 
Transportation, Maritime 
Administration, MAR-830 Room 7201, 
400 Seventh Street, SW., Washington, 
DC 20590. Telephone 202-366-5979. 


SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel DAUNTLESS is: 

Intended Use: “Carry 2—4 passengers 
overnight or for the day and/or evening 
cruises, photo charter, special events, 
sunset cruise, harbor cruise; overnight 
and weekend romantic cruise. No 
fishing.” 

Geographic Region: State of 
Massachusetts. 

Dated: May 22, 2006. 

By order of the Maritime Administrator. 
Joel C. Richard, 
Secretary, Maritime Administration. 
[FR Doc. E6-8190 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-81-P 
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DEPARTMENT OF TRANSPORTATION 


Maritime Administration 
[Docket Number 2006 24882] 


Requested Administrative Waiver of 
the Coastwise Trade Laws 


AGENCY: Maritime Administration, 
Department of Transportation. 

ACTION: Invitation for public comments 
on a requested administrative waiver of 
the Coastwise Trade Laws for the vessel 
ECHO. 


SUMMARY: As authorized by Pub. L. 105-— 
383 and Pub. L. 107-295, the Secretary 
of Transportation, as represented by the 
Maritime Administration (MARAD), is 
authorized to grant waivers of the U.S.- 
build requirement of the coastwise laws 
under certain circumstances. A request 
for such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. The complete application 
is given in DOT docket 2006-24882 at 
http://dms.dot.gov. Interested parties 
may comment on the effect this action 
may have on U.S. vessel builders or 
businesses in the U.S. that use U.S.-flag 
vessels. If MARAD determines, in — 
accordance with Pub. L. 105-383 and 
MARAD’s regulations at 46 CFR part 
388 (68 FR 23084; April 30, 2003), that 
the issuance of the waiver will have an 
unduly adverse effect on a U.S.-vessel 
builder or a business that uses U.S.-flag 
vessels in that business, a waiver will 
not be granted. Comments should refer 
to the docket number of this notice and 
the vessel name in order for MARAD to 
properly consider the comments. 
Comments should also state the 
commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR part 388. 

DATES: Submit comments on or before 
June 26, 2006. 

ADDRESSES: Comments should refer to 
docket number MARAD-2006 24882. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. DOT Dockets, Room PL—401, 
Department of Transportation, 400 7th 
St., SW., Washington, DC 20590-0001. 
You may also send comments 
electronically via the Internet at http:// 
dmses.dot.gov/submit/. All comments 
will become part of this docket and will 
be available for inspection and copying 
at the above address between 10 a.m. 
and 5 p.m., E.T., Monday through 
Friday, except federal holidays. An 
electronic version of this document and 
all documents entered into this docket 
is available on the World Wide Web at 
http://dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: 
Joann Spittle, U.S. Department of 
Transportation, Maritime 
Administration, MAR-830 Room 7201, 
400 Seventh Street, SW., Washington, 
DC 20590. Telephone 202-366-5979. 
SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel ECHO is: 

Intended Use: “Passengers for hire.” 

Geographic Region: Pacific Northwest 
and Alaska. 

Dated: May 22, 2006. 

By order of the Maritime Administrator. 
Joel C. Richard, 
Secretary, Maritime Administration. 
[FR Doc. E6-8189 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-81-P 


DEPARTMENT OF TRANSPORTATION 


Maritime Administration 
[Docket Number 2006 24894] 


Requested Administrative Waiver of 
the Coastwise Trade Laws 


AGENCY: Maritime Administration, 
Department of Transportation. 


ACTION: Invitation for public comments 

on a requested administrative waiver of 
the Coastwise Trade Laws for the vessel 
KORU IL. 


SUMMARY: As authorized by Pub. L. 105- 
383 and Pub. L. 107-295, the Secretary 
of Transportation, as represented by the 
Maritime Administration (MARAD), is 
authorized to grant waivers of the U.S.- 
build requirement of the coastwise laws 
under certain circumstances. A request 
for such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. The complete application 
is given in DOT docket 2006-24894 
http://dms.dot.gov. Interested parties 
may comment on the effect this action 
may have on U.S. vessel builders or 
businesses in the U.S. that use U.S.-flag 
vessels. If MARAD determines, in 
accordance with Pub. L. 105-383 and 
MARAD’s regulations at 46 CFR part 


388 (68 FR 23084; April 30, 2003), that ~, ACTION: Invitation for public comments 


the issuance of the waiver will have an 


- unduly adverse effect on a U.S.-vessel 


builder or a business that uses U.S.-flag 
vessels in that business, a waiver will 
not be granted. Comments should refer 
to the docket number of this notice and 
the vessel name in order for MARAD to 
properly consider the comments. 
Comments should also state the 
commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR part 388. 


DATES: Submit comments on or before 
June 26, 2006. 

ADDRESSES: Comments should refer to 
docket number MARAD-2006 24894. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. DOT Dockets, Room PL—401, 
Department of Transportation, 400 7th 
St., SW., Washington, DC 20590-0001. 
You may also send comments 
electronically via the Internet at http:// 
dmses.dot.gov/submit/. All comments 
will become part of this docket and will 
be available for inspection and copying 
at the above address between 10 a.m. 
and 5 p.m., E.T., Monday through 
Friday, except Federal holidays. An 
electronic version of this document and 
all documents entered into this docket 
is available on the World Wide Web at 
http://dms.dot.gov. 

FOR FURTHER INFORMATION CONTACT: 
Joann Spittle, U.S. Department of 
Transportation, Maritime 
Administration, MAR-830 Room 7201, 
400 Seventh Street, SW., Washington, 
DC 20590. Telephone 202-366-5979. 
SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel KORU II is: 

Intended Use: “Vessel will be used for 
sail: 1g lessons and ecological tourism 
(whale watching).” 

Geographic Region: Hawaiian Islands 
(Kauai, Oahu, Molokai, Lanai, Maui, 
Hawaii). 

Dated: May 23, 2006. 

By order of the Maritime Administrator. 
Joel C. Richard, 

Secretary, Maritime Administration. 
[FR Doc. E6-8197 Filed 5-25-06; 8:45 am] 
BILLING CODE 4910-81-P 


DEPARTMENT OF TRANSPORTATION 


Maritime Administration 
[Docket Number 2006 24880] 


Requested Administrative Waiver of 
the Coastwise Trade Laws 


AGENCY: Maritime Administration, 
Department of Transportation. 


on a requested administrative waiver of 
the Coastwise Trade Laws for the vessel 
LIBERTY. 


SUMMARY: As authorized by Pub. L. 105- 
383 and Pub. L. 107-295, the Secretary 
of Transportation, as represented by the 
Maritime Administration (MARAD), is 
authorized to grant waivers of the U.S.- 
build requirement of the coastwise laws 
under certain circumstances. A request 
for such a waiver has been received by 
MARAD. The vessel, and a brief 
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description of the proposed service, is 
listed below. The complete application 


_ is given in DOT docket 2006-24880 at 


http://dms.dot.gov. Interested parties 
may comment on the effect this action 
may have on U.S. vessel builders or 
businesses in the U.S. that use U.S.-flag 
vessels. If MARAD determines, in 
accordance with Pub. L. 105-383 and 
MARAD’s regulations at 46 CFR part 
388 (68 FR 23084; April 30, 2003), that 
the issuance of the waiver will have an 
unduly adverse effect on a U.S.-vessel 
builder or a business that uses U.S.-flag 
vessels in that business, a waiver will 
not be granted. Comments should refer 
to the docket number of this notice and 
the vessel name in order for MARAD to 
properly consider the comments. 
Comments should also state the 
commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR part 388. 


DATES: Submit comments on or before 
June 26, 2006. 


ADDRESSES: Comments should refer to 
docket number MARAD-2006-24880. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. DOT Dockets, Room PL—-401, 
Department of Transportation, 400 7th 
St., SW., Washington, DC 20590-0001. 
You may also send comments 
electronically via the Internet at http:// 
dmses.dot.gov/submit/. All comments 
will become part of this docket and will 
be available for inspection and copying 
at the above address between 10 a.m. 
and 5 p.m., E.T., Monday through 


. Friday, except federal holidays. An 


electronic version of this document and 
all documents entered into this docket 
is available on the World Wide Web at 
http://dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: 
Joann Spittle, U.S. Department of 
Transportation, Maritime 
Administration, MAR-830 Room 7201, 
400 Seventh Street, SW., Washington, 
DC 20590. Telephone 202-366-5979. 


SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel LIBERTY is: 


Intended Use: “Carry six or less 
passengers for hire on charters.” 
Geographic Region: Coastal 
Massachusetts and Rhode Island. 
Dated: May 22, 2006 ‘ 
By order of the Maritime Administrator. 
Joel C. Richard, 
Secretary, Maritime Administration. 
{FR Doc. E6—8188 Filed 5—25—-06; 8:45 am] 
BILLING CODE 4910-81-P 


DEPARTMENT OF TRANSPORTATION 


Maritime Administration 
[Docket Number 2006 24883] 


Requested Administrative Waiver of 
the Coastwise Trade Laws 


AGENCY: Maritime Administration, 
Department of Transportation. 


ACTION: Invitation for public comments 

on a requested administrative waiver of 
the Coastwise Trade Laws for the vessel 
RUSSAMEE. 


SUMMARY: As authorized by Public Law 
105-383 and Public Law 107-295, the 
Secretary of Transportation, as 
represented by the Maritime 
Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 
such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. The complete application 
is given in DOT docket 2006-24883 at 
http://dms.dot.gov. Interested parties 
may comment on the effect this action 
may have on U.S. vessel builders or 
businesses in the U.S. that use U.S.-flag 
vessels. If MARAD determines, in 
accordance with Public Law 105-383 
and MARAD’s regulations at 46 CFR 
part 388 (68 FR 23084; April 30, 2003), 
that the issuance of the waiver will have 
an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR part 388. 

DATES: Submit comments on or before 
June 26, 2006. 


ADDRESSES: Comments should refer to 
docket number MARAD-2006 24883. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. DOT Dockets, Room PL—401, 
Department of Transportation, 400 7th 
St., SW., Washington, DC 20590-0001. 
You may also send comments 
electronically via the Internet at 
http://dmses.dot.gov/submit/. All - 
comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
Federal holidays. An electronic version 
of this document and all documents 
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entered into this docket is available on 
the World Wide Web at http:// 
dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: 
Joann Spittle, U.S. Department of 
Transportation, Maritime 
Administration, MAR-830 Room 7201, 
400 Seventh Street, SW., Washington, 
DC 20590. Telephone 202-366-5979. 
SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel RUSSAMEE is: 

Intended Use: “Intended use of the 
vessel is to conduct recreational charters 
of up to six passengers. These charters 
would be private day charters or 
multiple day charters booked in 
advance by reservation. We would like 
to charter 1 or 2 times a month from 
spring through fall. The type of charter 
would depend on the desires of the 
interested party, from fully catered to 
working charters (where passengers are . 
part of the crew).” 

Geographic Region: The coastal and 
offshore waters of Virginia, North 
Carolina, South Carolina, Florida, 
California, Oregon, Washington, and 
Hawaii. 

Dated: May 22, 2006. 

By order of the Maritime Administrator. 
Joel C. Richard, 

Secretary, Maritime Administration. 
[FR Doc. E6-8187 Filed 5-25-06; 8:45 am] 


BILLING CODE 4910-81-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


. Denial of Motor Vehicle Defect Petition 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
ACTION: Denial of petition for a defect 
investigation. 


SUMMARY: This notice sets forth the 
reasons for the denial of a petition 
submitted by Mr. Brad Lamb to 
NHTSA’s Office of Defects Investigation 
(ODI), received December 2, 2005, under 
49 U.S.C. 30162, requesting that the 
agency commence a proceeding to 
determine the existence of a defect 
related to motor vehicle safety with 
respect to the parking brakes on: (1) 
Model year (MY) 1999-2003 Chevrolet 
Silverado and GMC Sierra pickup 
trucks; (2) MY 2002-2003 Cadillac 
Escalade and Chevrolet Avalanche 
sport-utility vehicles (SUV); and (3) MY 
2000-2003 Chevrolet Suburban/Tahoe 
and GMC Yukon SUV. After a review of 
the petition and other information, 
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NHTSA has concluded that further 
expenditure of the agency’s 
investigative resources on the issues 
raised by the petition does not appear to 
be warranted. The agency accordingly 
has denied the petition. The petition is 
hereinafter identified as DP05-009. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Gregory Magno, Defects Assessment 
Division, Office of Defects Investigation, 
NHTSA, 400 Seventh Street, SW., 
Washington, DC 20590. Telephone: 
(202) 366-5226. 

SUPPLEMENTARY INFORMATION: On 
December 2, 2005, NHTSA received a 
petition from Mr. Brad Lamb, the 
Executive Director of North Carolina 
Consumers Council, Inc. (NCCC), 
requesting that the agency investigate 
parking brake failures on the 
aforementioned vehicles. The petitioner 
stated that NCCC is a non-profit 
consumer advocacy group with 
thousands of members across North 
Carolina and the nation, and that NCCC 
has received complaints regarding 
repeated parking brake failures in the 
aforementioned vehicles, several of 
which allege that the redesigned clip 
intended to remedy the problem is 
failing too. 

The concern raised by the petitioner 
was investigated by the Office of Defects 
Investigation (ODI) of NHTSA, initially 
as a Preliminary Evaluation (PE03—057), 
which was opened on December 8, 
2003, on MY 1999-2003 Chevrolet 
Silverado and GMC Sierra 1500 series 
pickups with manual transmissions. 
PE03—057 was later upgraded to an 
Engineering Analysis (EA04—011) on 
April 9, 2004. During the investigation, 
ODI collected data concerning the 
manual transmission-equipped 
Silverado/Sierra pickups and millions 
of peer vehicles that included half ton 
pickup trucks manufactured by Ford 
Motor Company (Ford) and. 
DaimlerChrysler Corporation, as well as 
all MY 1999-2004 automatic 
transmission-equipped General Motors 
Corporation (GM) C/K pickups and 
sport-utility vehicles based on the same 
platform as that used in the Silverado/ 
Sierra 1500 series pickups. 

On April 20, 2005, GM notified 
NHTSA by letter that it had decided to 
recall (NHTSA Recall No. 05V—161) MY 
1999-2002 ! Silverado/Sierra 1500 
series pickups with manual 
transmissions to install a low-force 
spring clip retainer in the parking brake 
system supplied by PBR International, 
and MY 2001-2005 Silverado/Sierra 
2500 and 3500 series pickups with 


1MY 2003 Silverado/Sierra pickups were not 
included in recall because they already utilized the 
low force clip. 


manual transmissions to install a 
redesigned parking brake cable in the 
parking brake system supplied by TRW 
Automotive. The remedies were 
necessary to correct the conditions that 


_ cause the friction linings to wear to an 


extent where the parking brakes can 
become ineffective in immobilizing a 
parked vehicle. Similar GM vehicles 
built on the same platforms with 
automatic transmissions were not 
recalled because ODI’s extensive study 
conducted during the investigation 
indicated that they had a roll-away 
event rate less than one fiftieth (1/so) of 
the rate for the recalled vehicles 
(equipped with manual transmissions) 
and that the rate was also similar to peer 
vehicles with automatic transmissions 
manufactured by Ford and 
DaimlerChrysler Corporation. 
Automatic transmission reduces 
unattended roll-aways because of the 
presence of a mechanical “park pawl” 
that immobilizes the drivetrain when 
the transmission is placed in park. 

ODI received sixty-five (65) consumer 
complaints concerning the parking 
brake systems in MY 1999-2003 half ton 
pickups after EA04—011 was closed. Of 
these 65 vehicles, three were equipped 
with manual transmissions, sixty one 
(61) were equipped with automatic 
transmissions, and one was equipped 
with an unknown transmission type. 
The only alleged roll-away event 
involved a MY 2002 Chevrolet Silverado 
1500 series 4-wheel drive pickup with 
an automatic transmission. The 
complainant indicated that he parked 
the vehicle on his sloped driveway and 
set the parking brakes. However, he also 
had the 4-wheel drive transfer case 
shifted to ““N” (normally used only 
when the vehicle is being towed) which 
allowed all four wheels to rotate even 
with the automatic transmission in the 
“Park” position. 

ODI received a total of thirty-three 
(33) consumer complaints on the 
parking brake system used in the MY 
2002-2003 Cadillac Escalade and 
Chevrolet Avalanche SUV. Of the 33 
consumer complaints, only nine were 
received after EA04—011 was closed on 
May 10, 2005 and none of these nine 
complaints involved a roll-away event. 
Only automatic transmissions were used 
in these vehicles. 

ODI received a total of one hundred 
and eighty-one (181) consumer 
complaints concerning the parking 
brake system used in the MY 2000-2003 
Chevrolet Suburban/Tahoe and GMC 
Yukon SUV. Of these 181 complaints, 
forty-four (44) were received after 
EA04—011 was closed and none of these 
44 complaints involved a roll-away 


event. Only automatic transmissions 
were used in these vehicles. 


With respect to the effectiveness of 
the redesigned clip in extending parking 
brake lining life, ODI identified very few 
complaints during EA04—011 that cited 
a parking brake failure after installation 
of the newer clip. Likewise, parking 
brake wear-out complaint figures 
pertaining to newer (MY 2003-2004 half 
ton) vehicles that incorporated the clip 
at the original equipment level were and 
are significantly lower. This is 
consistent with data furnished by GM — 
during EA04—011 that support the 
conclusion that the redesigned clip will 
contribute to a significantly longer 
parking brake lining life. 

To summarize, GM’s recall remedies 
with regard to the Silverado and Sierra 
vehicles appear to be effective with 
regard to the safety problem outlined in 
the petition as ODI has received only 
one parking brake complaint on the 
recalled vehicles (equipped with a 
manual transmission) since the 
investigation was closed (this vehicle 
did receive the recall remedy in mid 
August 2005). All the other model 
vehicles (Cadillac Escalade, Chevrolet 
Avalanche, Suburban, Tahoe, and GMC 
Yukon) involved in the petition were 
equipped only with automatic 
transmissions, which present a 
substantially lower safety risk in the 
event of parking brake failure than 
vehicles with manual transmissions, 
and, to our knowledge, have not been 
involved in roll-away events. The 
downward trend in the number of 
consumer complaints since the closing 
of the investigation and the lack of any 
roll-away trend are further reasons that ~ 
the vehicles equipped with automatic 
transmissions do not warrant an 
investigation at this time. 

In view of the foregoing, it is unlikely 
that NHTSA would issue an order for 
the notification and remedy of the 
alleged defect as defined by the 
petitioner at the conclusion of the 
investigation requested in the petition. 
Therefore, in view of the need to 
allocate and prioritize NHTSA’s limited 
resources to best accomplish the 
agency’s safety mission, the petition is 
denied. 

Authority: 49 U.S.C. 30162(d); delegations 
of authority at CFR 1.50 and 501.8. 


Daniel Smith, 

Associate Administrator for Enforcement. 
[FR Doc. E6-8151 Filed 5-25-06; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Finance Docket No. 34878] 


BNSF Railway Company—Temporary 
Trackage Rights Exemption—Union 
Pacific Railroad Company 


Union Pacific Railroad Company 
(UP), pursuant to a written trackage 
rights agreement entered into between 
UP and BNSF Railway Company 
(BNSF), has agreed to grant BNSF 
overhead temporary trackage rights over 
UP’s line of railroad between Round 
Rock, TX (near milepost 160.4), and 
Ajax, TX (near milepost 209.1), on UP’s 
Austin Subdivision, a distance of 
approximately 48.7 miles. 

The transaction was scheduled to be 
consummated on May 18, 2006 (the 
effective date of the exemption), and the 
temporary trackage rights are intended 


to expire on July 15, 2006. The purpose 
of the temporary trackage rights is to 
relieve congestion on UP’s rail system in 
the San Antonio, TX area. 


As a condition to this exemption, any _ 
employees affected by the acquisition of 
the temporary trackage rights will be 
protected by the conditions imposed in 
Norfolk and Western Ry. Co.—Trackage 
Rights—BN, 354 I.C.C. 605 (1978), as 
modified in Mendocino Coast Ry., Inc.— 
Lease and Operate, 360 1.C.C. 653 
(1980), and any employees affected by 
the discontinuance of those trackage 
rights will be protected by the 
conditions set out in Oregon Short Line 
R. Co.—Abandonment—Goshen, 360 
1.C.C. 91 (1979). 


This notice is filed under 49 CFR 
1180.2(d)(8). If it contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 


may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction. 


An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 34878, must be filed with . 
the Surface Transportation Board, 1925 
K Street, NW., Washington, DC 20423-— 
0001. In addition, a copy of each 
pleading must be served on Sidney L. 
Strickland, Jr., 3050 K Street, NW., Suite 
101, Washington, DC 20007. 


Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 

Decided: May 19, 2006. 


By the Board, David M. Konschnik, 
Director, Office of Proceedings. 


’ Vernon A. Williams, 


Secretary. 
{FR Doc. E6-8038 Filed 5-25-06; 8:45 am] 
BILLING CODE 4915-01-P 
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Corrections 


Federal Register - 
Vol. 71, No. 102 


Friday, May 26, 2006 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
_issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 050806C] 


Magnuson-Stevens Act Provisions; 
General Provisions for Domestic 
Fisheries; Application for Exempted 
Fishing Permit 


Correction 


In notice document 06-4414 
beginning on page 27465 in the issue of 
Thursday, May 11, 2006, make the 
following corrections: 

1. On page 27465, in the third 
column, under the heading SUMMARY, in 
the sixth and ninth lines, ““EEP”’ should 
read “EFP”. 

2. On the same page, in the same 
column, under the same heading, in the 


11th line, ‘footnote’ should read 
“footrope”’. 

3. On the same page, in the same 
column, under the same heading, in the 
13th and 14th lines, “‘by catch’ should 


read “bycatch”’. 


4. On the same page, in the same 
column, under the ‘same heading, in the 
16th line, “Areas i and IV” should read 
“Areas III and IV’ 

5. On the same Mage, in the same 
column, under the same heading, in the 
10th line from the bottom of the first 
paragraph, ‘‘determinations” should 
read “determination”. 

6. On page 27466, in the first column, 
under the heading ADDRESSES, in the 
second line, “Patrick A. Kurkul” should 
read “Patricia A. Kurkul’’. 

7. On the same page, in the same 
column, under the same heading, in the 
last line, ‘“‘DAG-091@noaa.gov” should 
read “DA6-091@noaa.gov’”’. 

8. On the same page, in the same 
column, under the heading 
SUPPLEMENTARY INFORMATION, in the 
third line, “April 11, 206” should read 
“April 11, 2006”. 

9. On the same page, in the same 
column, under the same heading, in the 
second line from the bottom of the first 
paragraph, ‘‘Regulator’’ should read 
“Regular”’. 


10. On the same page, in the same 
column, under the same heading, in the 
second paragraph, in the third line, 
“tank tails” should read “tank trials”’. 

11. On the same page, in the first and 
second columns, under the same 
heading, in the second and third 
paragraphs, “‘trails’’ should read ‘“‘trials’’ 
wherever it appears. 

12. On the same page, in the first 
column, under the same heading, in the 
second paragraph, in the 11th 
line,“‘researches”’ should read 
“researchers”. 

13. On the same page, in the second 
column, in the first paragraph, in the 
third line, “wet” should read ‘“‘west’’. 

14. On the same page, in the same 
column, in the same paragraph, in the 
ninth and tenth lines from the bottom, 
““(RMS) at § 648.809(a)(3)(i)” should 
read ’’(RMA) at § 648.80(a)(3)(i)”’. 

15. On the same page, in the same 
column, in the same paragraph, in the 
fourth line from the bottom, “effect o 
the” should read “‘effect of the’’. 

16. On the same page, in the same 
column, in the first full paragraph, in 
the fifth line from the bottom of the 
column, “fishing ling’ should read 
“fishing line’. 

[FR Doc. C6—4414 Filed 5-25-06; 8:45 am] 
BILLING CODE 1505-01-D 
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DEPARTMENT OF HOMELAND 
SECURITY 


Transportation Security Administration 


49 CFR Parts 1520, 1540, 1542, 1544, 
1546, and 1548 


[Docket No. TSA-2004-19515; Amendment 
Nos. 1520-4, 1540-7, 1542-2, 1544-5, 1546- 
2, and 1548-2] 


RIN 1652-AA23 
Air Cargo Security Requirements 


AGENCY: Transportation Security 
Administration (TSA), DHS. 


ACTION: Final rule. 


SUMMARY: The Transportation Security 
Administration is amending its 
regulations to enhance and improve the 
security of air cargo transportation. This 
final rule requires airport operators, 
aircraft operators, foreign air carriers, 
and indirect air carriers to implement 
security measures in the air cargo 
supply chain as directed under the 
Aviation and Transportation Security 
Act. This final rule also amends the 
applicability of the requirement for a 
“twelve-five” security program for 

. aircraft with a maximum certificated 
takeoff weight of 12,500 pounds or more 
to those aircraft with a maximum 
certificated takeoff weight of more than 
12,500 pounds to conform to recent 
legislation. 


DATES: Effective Date: This final rule is - 
effective October 23, 2006. 

Compliance Date: By November 22, 
2006, Indirect air carriers must comply 
with the requirements for Indirect air 
carrier training under § 1548.11. 

By December 1, 2006, aircraft 
operators, foreign air carriers, and 
indirect air carriers must comply with 
the requirements for— 

Security threat assessments under 
§§ 1544.228, 1546.213, 1548.15, and 
1548.16; and 

Indirect air carriers that do not 
currently hold a security program under 
part 1548, and that offer cargo to an 
aircraft operator operating under a full 
all-cargo program or a comparable 
foreign air carrier under § 1546.101(e), 
establishment of, and operation under, a 
TSA security program in part 1548. 

FOR FURTHER INFORMATION CONTACT: 
Tamika McCree, Office of 
Transportation Sector Network 
Management (TSA-28), Transportation 
Security Administration, 601 South 
12th Street, Arlington, VA 22202; (571- 
227-2632); tamika.mccree@dhs.gov. 
SUPPLEMENTARY INFORMATION: 


Availability of Rulemaking Documents 


You can get an electronic copy using _ 
the Internet by— 

(1) Searching the Department of 
Transportation’s electronic Docket 
Management System (DMS) Web page 
(http://dms.dot.gov/search); 

(2) Accessing the Government 
Printing Office’s Web page at http:// 
www.gpoaccess.gov/fr/index.html; or 

(3) Visiting TSA’s Law and Policy 
Web page at http://www.tsa.gov and 
accessing the link for ‘“‘Law and Policy” 
at the top of the page. 

In addition, copies are available by 
writing or calling the individual in the 
FOR FURTHER INFORMATION CONTACT 
section. Make sure to identify the docket 
number of this rulemaking. 


Small Entity Inquiries 


The Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996 requires TSA to comply with small 
entity requests for information and 
advice about compliance with statutes 
and regulations within TSA’s 


jurisdiction. Any small entity that has a 


question regarding this document may 
contact the person listed in FOR FURTHER 
INFORMATION CONTACT. Persons can 
obtain further information regarding 
SBREFA on the Small Business 
Administration’s Web page at http:// 
www.sba.gov/advo/laws/law_lib.html. 


Abbreviations and Terms Used in This 
Preamble 


AAAE American Association of Airport 
Executives 

AAPA Association of Asia Pacific Airlines 

ACCA Air Courier Conference of America 

ACISP  All-Cargo International Security 
Procedures 

ACI-NA_ Airports Council International- 
North America 

AEA Association of European Airlines 

AES Automated Export System 

ALPA Air Line Pilots Association 
International 

AOPA Aircraft Owners and Pilots 
Association 

ASAC_ Aviation Security Advisory 
Committee 


- ATA Air Transport Association 


ATSA Aviation and Transportation 
Security Act 

CAA Cargo Airline Association 

CBP U.S. Customs and Border Protection 

CFR Code of Federal Regulations i 

CHRC Criminal History Records Check 

DHS Department of Homeland Security 

DSIP Domestic Security Integration 
Program 

EA Emergency Amendment 

FAA Federal Aviation Administration 

HAZMAT Hazardous Materials 

IAC Indirect Air Carrier 

IACSSP Indirect Air Carrier Standard 
Security Program 

IATA International Air Transport 
Association 


MSP Model Security Program 

MTOW Maximum certificated take-off 
weight 

NACA National Armored Car Association 

NATA_ National Air Transport Association 

NCBFAA National Customs Brokers and 
Forwarders Association 

RAA Regional Airline Association 

RACCA Regional Air Cargo Carriers 
Association 

SIDA Security Identification Display Area 

SD_ Security Directive 

SSI Sensitive Security Information 

STA Security Threat Assessment 

TSA _ Transportation Security 
Administration 

TFSSP Twelve-Five Standard Security 
Program 

UPS United Parcel Service 


Outline of Final Rule 


I. Background 
Il. Comment Disposition 
A. Security Threat Assessments 
B. Acceptance and Screening of Cargo 
C. Security Identification Display Area 
D. Known Shipper Program 
E. Adoption and Implementation of the 
Security Programs 
F. Cost of IAC Training and Materials 
G. Cost Benefit Analysis 
H. 100 Percent Inspection of Cargo 
I. Unknown Shipper Cargo 
J. Terms Used in This Chapter 
K. Persons and Property Aboard the 
Aircraft 
L. Other Issues and Sections 
III. Section-by-Section Analysis of Changes 
IV. Fee Authority for Security Threat 
Assessment 
V. Rulemaking Analyses and Notices 
A. Regulatory Evaluation Summary 
B. Paperwork Reduction Act 
C. International Compatibility 
D. International Trade Impact Assessment 
E. Unfunded Mandates Reform Act 
Analyses 
F. Executive Order 13132, Federalism 
G. Environmental Analysis 
H. Energy Impact 
VI. List of Subjects 
VIL. The Amendment 


I. Background 


This final rule implements air cargo 
security requirements under the 
Aviation and Transportation Security 
Act (ATSA), Pub. L. 107-71. ATSA 
requires TSA to implement the 
following requirements: 

e Provide for screening of all 
property, cargo, carry-on and checked 
baggage, and other articles, that will be 
carried aboard a passenger aircraft 
operated by a domestic or foreign air 
carrier;! and 

e Establish a system to screen, 
inspect, or otherwise ensure the security 
of freight that is to be transported in all- 
cargo aircraft as soon as practicable.” 

TSA published a notice of proposed 
rulemaking in the Federal Register on 


149 U.S.C. 44901(a). 
249 U.S.C. 44901(f). 
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November 10, 2004, at 69 FR 65258, to 

solicit public comment on the proposed 

air cargo regulations. Please see the 

NPRM for additional background 

information on the development of 
these regulations. The NPRM proposed, 
among other requirements, to: 

e Address two critical risks in the air 
cargo environment: (1) The hostile 
takeover of an all-cargo aircraft leading 
to its use as a weapon; and (2) the use 
of cargo to introduce an explosive 
device onboard a passenger aircraft. 

e Create a new mandatory security 
regime for aircraft operators and foreign 
air carriers in all-cargo operations using 
aircraft with a maximum certificated 
take-off weight more than 45,500 kg. 

e Create requirements for foreign air 
carriers in all-cargo operation with an 

_aircraft having a maximum certificated 
take-off weight more than 12,500 
pounds but no more than 45,500 kg, and 
a separate program for aircraft with a 
maximum certificated take-off weight 
more than 45,500 kg. 

e Require a Security Threat 
Assessment for individuals with 
unescorted access to air cargo. 

e Enhance existing requirements for 
indirect air carriers (IAC). 

Expand Security Identification 
Display Area requirements at regulated 

airports to include areas where cargo is 
loaded and unloaded. 

The NPRM was based in part on 
recommendations received from the 
Department of Transportation Office of 
Inspector General’s (DOT OIG’s) 
September 2002 audit of the air cargo 
security program,? the General 
Accounting Office’s (GAO’s) December 
2002 report entitled, ‘Vulnerabilities 
and Potential Improvements for the Air 
Cargo System”’,* and the Aviation 
Security Advisory Committee 
recommendations of October 1, 2003. 
TSA was also guided by the Air Cargo 
Strategic Plan, which was completed in 
November 2003, and approved by the 
Department of Homeland Security in 
January 2004. The NPRM proposed a 
threat-based, risk-managed program for 
securing the air cargo transportation 
system. 

This final rule adopts the regulations 
proposed in the NPRM with minor 
revisions to clarify certain provisions 
from the proposed rule. Specifically, the 
final rule clarifies both of the 
populations who are subject to Security 
Threat Assessments (STAs), and the 
areas where airports must extend 
Security Identification Display Area: 
(SIDA) measures for cargo. 


3 Report Number SC-2002-113, September 19, 
2002. This report is SSI. 


4 GAO-03-344, December 20,,2002. 


During this rulemaking, another 
critical security enhancement has been 
implemented, that is, an increase in the 
inspection of cargo by aircraft operators 
and foreign air carriers. The NPRM 
proposed to codify the requirement for 
the aircraft operators and foreign air 
carriers to inspect cargo in accordance 
with their security programs. These 
operators already were inspecting a 
portion of their cargo as required by 
Security Directives issued by TSA in 
November 2003. 

Following the publication of the 
NPRM, the Department of Homeland 
Security Appropriations Act, 2005 was 
enacted.® Section 513 of the Act 
requires TSA to amend Security 
Directives and programs to triple the 
percentage of cargo inspected on 
passenger aircraft, which TSA did. 
Details of these security measures are 
protected by TSA as Sensitive Security 
Information,® and therefore are not 
available for release to the general 
public. 

Although the details are not in the 
rule, the regulatory evaluation for this 
final rule analyzes the cost incurred by 
aircraft operators and foreign air carriers 
to comply with this inspection 
requirement. The cost of inspection of 
air cargo on passenger aircraft accounts 
for about $1.491 billion of the total $2 
billion costs of this rule, as discussed 
further in the Regulatory Evaluation 
Summary (Section V.A.) of this 
preamble. This inspection requirement 
accounts for the largest single cost of 
this final rule. This inspection 
requirement is not a new responsibility 
under this final rule; rather, TSA is 
taking this opportunity to provide a cost 
estimate for inspection of air cargo on 
passenger aircraft, as currently required 
under existing Security Directives. TSA 
provided cost estimates for these 
inspections in the NPRM, and has since 
revised them to account for the effect of 
the congressional directive and public 
comments. These Security Directives 
were first issued in November 2003. 
TSA subsequently issued security 
program amendments to reflect the 
inspection requirements of the Security 
Directives and the congressional 
mandates. These amendments have 
been implemented since July 2005. This 
rulemaking marks TSA’s first 
opportunity to account for costs 


SFY ‘05, Pub. L. 108-334. 

6 “Sensitive Security Information” or is 
information obtained or developed in the conduct 
of security activities, the disclosure of which would 
constitute an unwarranted invasion of privacy, 
reveal trade secrets or privileged or confidential 
information, or be detrimental to the security of 
transportation. The protection of SSI is governed by 
49 CFR part 1520. 


associated with the issuance of these 
security measures. The specific 
requirements for these inspections are 
SSI and are not appropriate for public 
disclosure as part of this rulemaking. 

Accordingly, about 75 percent of the 
approximately $2 billion overall 10-year 
cost of the requirements implemented 
under this rule are associated with 
requirements that did not originate with 
this rule. These costs originated with 
TSA Security Directives issued in 
November 2003 and security program 
amendments issued in March 2005. The 
cost of implementing requirements that 
originate under this final rule is 
estimated to be about $167 million over 
a 10-year period. 

In conjunction with the publication of 
this final rule, TSA is issuing to 
regulated parties for comment proposed 
amendments to their security programs 
to implement this final rule as 
authorized under 49 CFR 1542.105, 
1544.105, 1546.105, and 1548.5. 


II. Comment Disposition 


TSA received 134 letters commenting 
on the NPRM. These comments were 
submitted by a broad cross-section of 
parties with an interest in air cargo 
security; including aircraft operators, 
foreign air carriers, trade associations, 
airports, state and local governments, 
and indirect air carriers (IACs).7 These 
comments are addressed below, 
organized by major issues. 


IIA. Security Threat Assessments 
(STAs) 


TSA received approximately 140 
comments on the proposed requirement 
for security threat assessments (STAs) 
for persons with access to air cargo. The 
STA proposed by TSA would include a 
search by TSA of domestic and 
international databases to assess any 
potential terrorist threats from those 
individuals with access to air cargo. 
TSA currently requires a variety of 
individuals working in aviation to 
submit to a criminal history records 
check and an additional name-based 
background check. Generally, these 
individuals work on airport grounds 
and have access to secure areas. ~ 
However, many other persons who have 
not been subjected to such background 
checks have access to air cargo. TSA 


7“Indirect air carrier” or “IAC” means any 
person or entity within the United States not in 
possession of an FAA air carrier operating 
certificate, which undertakes to engage indirectly in 
air transportation of property, and uses for all, or 
any part, of such transportation the services of an 
air carrier. This does not include the U.S. Postal 
Service (USPS) or its representative while acting on 
the behalf of the USPS. See 49 CFR 1540.5. This 
definition reflects an amendment pursuant to this 
final rulemaking. 
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proposed to require that STAs be 
conducted on additional categories of 
persons who have unescorted access to 
air cargo to verify that these individuals 
do not pose a security threat. 
Individuals who undergo security 
checks required for unescorted access to 
a security identification display area 
(SIDA), or who have successfully 
completed another STA that TSA 
approves as comparable, would not be 
required to submit to an STA. 
Applicability and Definitions 

Comment: The majority of comments 
addressing the proposed STA 
requirement expressed uncertainty 
about which employees would be 
required to have an STA, and what TSA 
considers to be ‘‘unescorted access to 
cargo” for purpose of triggering the STA 
requirement. In addition, the Regional 
Airline Association (RAA) states that 
the proposed language appears much 
broader than the scope previously 
recommended by the Aviation Security 
Advisory Committee (ASAC) because 
the requirement conceivably could 
apply to individuals who work outside 
of the airport environment. RAA 
believes that only individuals under the 
direct control of all-cargo airlines 
working at the airport should be subject 
to the STA requirement. 

The National Air Transport 
Association (NATA) suggests that TSA 
clarify specifically which persons are 
covered by the STA requirement—either 
under this rule or by amendment to a 
security program—and which persons 
are excluded from the STA requirement. 
NATA states that because of industry 
confusion, a number of aircraft 
operators are unclear of their status with 
regard to the threat assessment 
requirement. 

The Air Transport Association (ATA) 
commented that they fully support 
TSA’s conclusion that it is not necessary 
to require every employee of an entity 
regulated by TSA that is in the business 
of cargo transportation to submit to an 
STA. However, ATA believes that the 
proposed language in §§ 1540.201 and 
1544.228 is overly broad and subject to 
various interpretations. 

ATA states that, as written, the rules 
could apply to individuals who work 
outside the airport perimeter in cargo 
storage facilities or holding areas, truck 
drivers, and others who move cargo to 
airports on behalf of shippers. ATA 
believes that the rule also could apply 
to individuals who work at non-U.S. 
locations and employees of entities at 
the airport who share space or have 
access to air cargo areas operated by the 
regulated party, such as employees of 
fixed base operators who provide fuel 


and other supplies to regulated parties. 
ATA states that such broad coverage 
would be impractical and disruptive to 
timely air cargo transport, and urges 
TSA to clarify the language to limit the 
applicability. 

In addition, ATA recommends 
amending this section to apply to direct 
employees and authorized 
representatives of aircraft operators with 
unescorted access to cargo accepted by 
such aircraft operator. Federal Express 
(FedEx) recommends that TSA limit the 
STA requirement, to the extent 
permitted by applicable law, to 
employees who have unescorted access 
to the aircraft or cargo, or employees 
who they know or have reason to know 
will have access to cargo that will be 
tendered to a passenger carrier to be 
flown on a passenger aircraft. 

A number of comments asked for 
clarification as to what other security 
checks are approved by TSA, and, thus, 
would not require completion of an STA 
for that individual. 

TSA response: TSA agrees that not 
every employee should be subject to the 
STA requirement. Instead, TSA requires 
an STA for employees and agents of 
aircraft operators, foreign air carriers, 
and IACs who have unescorted access to 
cargo at certain times. TSA also requires 
an STA for certain IAC principals. TSA 
has revised the provisions of the 
regulations.-to clarify the STA 


‘requirement. While these revisions 


comport with the scope of the NPRM, 
we have restructured the sections to 
indicate more clearly which personnel 
are required to meet the STA 
requirements. The revisions clarify that 
the STA requirements apply: 

e Only in the United States. 

e To aircraft operators with a full 
program, or a full all-cargo program; 
foreign air carriers under § 1546.101(a), 
(b), or (e); and indirect air carriers. 

e To individuals with unescorted 
access to cargo who are employees or 
agents of—® 

e Aircraft operators with a full 
program and foreign air carriers under 
§ 1546.101(a) or (b) where they accept 
cargo; 

e Aircraft operators with a full all- 
cargo program and foreign air carriers 
under § 1546.101(e) where they 
consolidate or inspect cargo; 

e IACs which accept cargo for 
transportation on aircraft operated by an 
aircraft operator with a full program, or 
a foreign air carrier under § 1546.101(a) 


or (b); or 


8 The STA requirements also extend to an officer, 
director, and person who holds 25 percent or more 
of total outstanding voting stock of an IAC. 
However, TSA did not receive requests for 
clarification to this requirement. 


e IACs where they consolidate or 
hold cargo for transportation aboard an 
aircraft operated by an aircraft operator 
with a full or full all-cargo program, or 
a foreign air carrier under § 1546.101(a), 
(b) or (e). 

e Unless the employee or agent has a 
Criminal History Records Check (CHRC) 
for unescorted authority to a SIDA, or 
another STA approved by TSA as 
comparable to an STA under subpart C. 

It is helpful to note where employees 
and agents are not required to have an 
STA. Appropriate background checks 
for access to airport-restricted areas are 
obligatory under International Civil 
Aviation Organization (ICAO) Annex 17 
Standards. TSA does not require STAs 
for unescorted access to cargo at foreign 
locations. . 

Individuals do not need an STA if a 
person with the appropriate background 
check escorts them. Individuals who 
work near cargo, but do not require 
unescorted access to cargo, do not need 
an STA where the regulated entity has 
adopted access control measures to 
prevent unescorted access to the cargo. 
TSA will provide guidance on specific 
access control measures in their security 
programs and regulated entities may 
work with TSA to establish additional 
measures for TSA approval. 

Ensuring that individuals are properly 
escorted, or that cargo is in a locked, 
inaccessible area, are two of many 
possible examples of access control 
measures that may be available to 
regulated entities. Generally, TSA relies 
on the access control measures that have 
been in place through FAA and TSA 
regulations for many years. Regulated 
entities should contact their TSA 
principal security inspectors, or other ° 
appropriate TSA point of contact, if they 
have further questions regarding access 
control measures. 

Where employees and agents subject 
to STA requirements have successfully 
completed a CHRC for unescorted 
access authority to a SIDA, they have 
met their requirement and do not need 
to get a separate STA under this final 
rule. TSA already requires airport 
operators to send to TSA certain 
personal information for each 
individual who has undergone a CHRC 
for a current SIDA or sterile area ID in 
order to perform an additional 
background check that is comparable to 
an STA. 

TSA is providing instruction to 
aircraft operators with a full or full-all- 
cargo program to send to TSA the same 
type of information for cargo screeners: 
who do not have current SIDA or sterile 
area IDs, and will also perform the 
additional check on this population. 
Most of these cargo screeners already 
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have SIDA IDs; and, thus, already are 
checked. Likewise, an employee or 
agent who has undergone another STA 
that TSA approves as being comparable 
does not need a separate STA under this 
rule. TSA considers the threat 
assessments it conducts for a person 
holding a commercial driver’s license 
with a hazardous materials endorsement 
as comparable to an STA for purposes 
of this rule. See 49 CFR part 1572. TSA 
may determine that other threat 
assessments are comparable to the STA 
requirement under this rule and will 
expressly notify regulated entities with ~ 
security program amendments from 
TSA upon making that determination. 
An employee or agent authorized to 
engage in the actions described below, 
who does not meet one of these means 
of compliance, must obtain an STA as 
directed in part 1540 of this rulemaking. 

For cargo accepted by an aircraft 
operator with a full program and a 
foreign air carrier under § 1546.101(a) 
and (b), each employee or agent, whom 
the operator authorizes to have 
unescorted access, must have an STA. - 
The STA requirement for these 
employees and agents applies at the 
point of acceptance, whether from a 
shipper, another aircraft operator, 
foreign air carrier, or indirect air carrier. 

For cargo accepted in the United 
States by an aircraft operator under a 
full all-cargo program, or a foreign air 
carrier under § 1546.101(e), this 
provision applies to each employee or 
agent authorized to have unescorted 
access to cargo from the time the 
regulated entity consolidates or inspects 
cargo until it is loaded on an aircraft. 
TSA has determined that security 
procedures for these all-cargo operations 
are best focused, and more efficiently - 
applied, at locations where cargo is 
consolidated or inspected. Reasons for 
this determination include the layered 
security approach and the focus on 
interdicting 

STA requirements for [AC employees 
and agents parallel measures from both 
passenger and all-cargo aircraft 
operators. Each IAC employee or agent 
who has unescorted access to cargo for 
transportation on a passenger aircraft 
must have an STA. For transportation 
aboard an all-cargo aircraft, each IAC 
employee and agent must have an STA, 
if the IAC authorizes them to have 
unescorted access to cargo, from the 
time the cargo reaches an IAC facility 
where the IAC consolidates or holds the 
cargo. 


®°Employees and agents do not need this STA if 
they have successfully completed a background 
check for unescorted access to SIDA, or have 
another threat assessment that TSA approves in this 
context. 


Comment: A few commenters note 
that there seems to be a conflict between 
proposed § 1540.201 and proposed 
§ 1544.228; specifically, proposed part 
1544 includes a provision of 
applicability of STAs to operators, but 
part 1540 does not. The commenters 
request that TSA clarify the scope of _— 
these sections, recognizing that the 
exclusion of all-cargo operators from 
§ 1540.201 may have been inadvertent. 

TSA response: TSA’s omission of 
aircraft operators under a full all-cargo 
security program in § 1540.201(a)(1) was 
an oversight. We have provided a 
technical amendment to that 
subparagraph, adding “‘or (h)’’ to the 
end of the provision. 

Operators’ Responsibility 

Comment: The Air Line Pilots 
Association International (ALPA) does 
not support the STA requirement 
because ALPA favors requiring persons 
with unescorted access to cargo to 
submit to a CHRC. ALPA argues that 
under the proposed rules, TSA could 
approve for unescorted access to air 
cargo an individual convicted of any of 
the 28 defined crimes because his or her 
name does not appear on government- 
maintained lists of individuals 
suspected of having a link to terrorism. 
ALPA states that criminal history, 
financial status, and many other factors 
can be indicators of an individual’s 
character, reliability, maturity, and 
susceptibility to compromise. | 

TSA response: TSA recognizes that 
there are a number of background check 
techniques that potentially could be 
applied to various persons in the supply 
chain. In accordance with our risk 
based, threat managed approach; TSA 
has determined that requiring persons 
with unescorted access to cargo to 
submit to an STA provides a significant 
enhancement while limiting costs. We 
note that persons with more sensitive 
positions, such as cargo screeners, are 
subject to CHRCs and additional 
background checks. 

Comment: Federal Express (FedEx) 
states, that in many cases, it would be 
unlawful for operators-to conduct 
background checks on persons not 
directly employed by them. FedEx 
recommends requiring an operator to 
conduct such checks only on its direct 
employees. FedEx also expresses 
concern about requirements to have 
STAs for agents due to possible labor 
and employment law issues. 

FedEx also commented that for an 
IAC to fulfill this requirement, it will 
have to maintain employee records for 
all the truckers and warehousemen used 
by the IAC. Further, JACs will have to 
ensure that their vendors provide them 


timely updates of changes in 
employment and monitor unescorted 
access to cargo. FedEx believes that for 
the majority of [ACs this would be an 
impossible task. 

Another comment supports the 
proposed section, but asserts that 
carriers should not be responsible for 
completing third party STAs. The 
commenter asserts that each entity 
should be responsible for completing its 
own STAs, and TSA should be 
responsible for funding any new 
background checks. 

TSA response: Aircraft operators, 
foreign air carriers, and IACs are 
responsible for carrying out all security 
measures as regulated parties. They do 
so using employees and agents, as they 


- choose. They authorize unescorted 


access to cargo by agents and 
employees. Under these regulations, 
however, these regulated parties are not 
responsible for conducting the required 
background checks; rather they must 
ensure that the necessary information 
about their employees and agents is 
transferred to TSA for TSA to conduct 
the STA. 

TSA has carefully examined the scope 
of the need for an STA. TSA has revised 
the language of proposed §§ 1544.228, 
1546.213, and 1548.15 to pertain to 
those individuals specifically 
authorized to have unescorted access to 
cargo. This final rule provides the 
aircraft operator, foreign air carrier, and 
IAC latitude in authorizing unescorted 
access to cargo in order to limit the 
number of persons requiring an STA. 
The requirement for an STA does not 
extend to employees or agents who are 
only near air cargo where the aircraft 
operator, foreign air carrier, or [AC has 
in place other security measures to 
control access to the cargo. 

If a regulated entity uses a third party 
agent to meet its security program 
requirements, which regulated entity is 
responsible for ensuring that the third 
party has an STA, just as they are 
responsible for other security duties 
their agents carry out. TSA is aware of 
no conflict with other laws with regard 
to collecting STA information. 

~ Comment: National Armored Car 
Association (NACA) states that 
requiring additional background checks 
on employees, who have already been 
investigated and certified by State 
agencies charged with licensing security 
personnel, is redundant and wasteful. 
NACA suggests that TSA accept 
certifications based on State 
investigations which include FBI 
fingerprint examinations, and issue any 
necessary TSA credentials based on 
these background checks. 
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The American Trucking Association 
states that placing direct responsibility 
on operators to perform STAs on their 
agents, contractors, or subcontractors 
places a substantial financial burden on 
the operator and driver, and potentially 
will create a confusing, frustrating, and 
unworkable system. 


Other concerns of the American 
Trucking Association include whether 
STAs are transferable (i.e., would follow 
the employee as he or she changes 
employment), and how often 
individuals are required to renew their 
security authorization. The American 
Trucking Association proposes the use 
of TSA’s Transportation Worker 
Identification Credential as an 
alternative solution to implementing 
STAs on individuals having unescorted 
access to air cargo. 


TSA response: In general, TSA does 
not anticipate accepting the background 
check of a private company or a state 
agency as comparable to a CHRC or STA 
approved by TSA. The TSA STA checks 
intelligence databases that are 
inaccessible to the private sector and 
not widely used by state agencies. As 
mentioned under § 1540.201, STA 
requirements apply to those aircraft 
operators, foreign air carriers, and IAC 
employees and agents who are 
- authorized and required to handle air 
cargo in the performance of their duties. 
STA requirements do not apply to 
employees and agents who have only 
incidental access to air cargo, or 
employees and agents who are required 
to submit to another TSA-approved 
STA, such as TSA HAZMAT driver’s 
license requirements.1° TSA will 
consider accepting other TSA-approved 
STAs, such as the Transportation 
Worker Identity Credential upon 
broader implementation of its use. 


Consistent with TSA policy on 
transferability of a CHRC conducted for 
unescorted access authority to a SIDA, 
an employee or agent who has 
successfully completed an STA for one 
employer need not complete it for 
another employer if the employee or 
agent has been continuously employed 
in a position that requires an STA. 
Additionally, as detailed in the response 
to the first comment on ‘Notification’ 
below, there is no requirement to renew 
an STA as long as the STA-holder 
qualifies as continuously employed. 
TSA will provide further guidance to 
aircraft operators, foreign air carriers, 
and indirect air carriers upon request. 


10 See 70 FR 22268 (Apr. 29, 2005), to be codified 
at 49 CFR part 383. 


Notification 


Comment: Several commenters note 
the potential lengthy turn-around time 
for STA notifications under § 1540.205 
and recommend that TSA includea 
time frame in which it will make the 
notification. Many of these commenters 
propose that TSA should specify an 
anticipated response time of 10 working 
days to provide authorization or initial 
denial to submitted STAs. One 
commenter notes that TSA will need to 
increase staffing to handle the impact of 


processing the STAs in a timely manner. 


The American Trucking Association 
commented that the proposed rule 
excludes certain employers from 
receiving STA results on their drivers. 
Without employer notification, trucking 
companies are unable to make informed 
personnel decisions regarding their 


‘drivers. The American Trucking 


Association recommends amending this 
section to include notification to the 
individual, operator, and employer. 
TSA response: TSA agrees that an 
anticipated response time of 10 working 
days in providing authorization or 
initial denial is appropriate and 
achievable in most cases. While some 
individual situations may require a 
longer timeframe for adjudication, TSA 


’ should provide the vast majority of 


approvals well within 10 working days. 
TSA further notes that once it approves 
an STA, by issuing a “Determination of 
No Security Threat’, the STA will 
remain valid for an employee or agent 
from one job to another in accordance 
with §§ 1544.228(b)(2), 1546.213(b)(2), 
and 1548.15(b)(2), and consistent with 
TSA policy on continuous employment 
for holders of unescorted access 
authority to SIDA. However, TSA notes 
that the regulated party and the agent’s 
direct employer are not prohibited from 
communicating about the notification. 


Appeals Procedures 


Comment: The Airport Consultants 
Council proposes new language to 
clarify the requests for materials under 
the appeals procedure of 
§ 1540.207(c)(1). 

' TSA response: Rather than adopt new 


_ language, TSA revised § 1540.205(c)(4) 


by adding a cross-reference to 

§ 1540.207. Section 1540.207(c) allows 
an appeal, including a written request 
for materials, within 30 days of receipt 
of the “Initial Determination of Threat - 
Assessment” from TSA. 


STA Fee 


Comment: United Parcel Service 
(UPS) states that they already conduct 
extensive background checks, including 
checking all airline employees against 


Federal governmental watch lists. If the 
TSA check merely duplicates what the 
air carrier already is doing, UPS 
contends there is no need for TSA to 
conduct the test and for the air carriers 
to pay the fee under § 1540.209. UPS 
suggests that if TSA wants additional 
name checks with the proposed STA, 
then TSA should add the additional 
checks to the current listings and let the 
air carriers run them. This method does 
not place additional costs on TSA or the 
air carrier because the programming and 
personnel already are in place. 

Additional commenters request 
clarification on the procedures involved 
in an STA, because they do not 
understand the nature of the analysis or 
the basis of the $39 cost figure in the 
NPRM. The commenters believe that the 
proposed cost for the STA is excessive, 
given the cost of the comparable and 
more extensive CHRC checks. 

The Air Courier Conference of 
America (ACCA) and Purolator Courier 
oppose the fee, and state that TSA 
should carefully define the applicable 
population before it requires any new 
screening. They recommend that TSA 
conduct the screening against watch _ 
lists and the National Crime Information 
Center. 

FedEx states that, the new STA 
program will, contrary to TSA’s 
expectations, increase both direct and 
indirect costs. They state that the direct 
cost of $39 for each STA is significantly 
more than the average cost of a CHRC. 
In addition, FedEx contends that the 
name-based methodology of an STA 
will result in indirect costs resulting 
from operational delays and disruptions 
due to false positives. FedEx argues that 
such indirect costs will exceed those 
that currently result from the CHRC. 

Like UPS, FedEx believes that air 
carriers should not have to pay TSA or 
another party to do something that they 
are already doing. The International Air 
Transport Association (IATA), Yellow 
Roadway, British Airways, Delta, and 
other commenters oppose the fee 
proposed in this section and believe that 
it is the Government’s responsibility to 
provide protection from terrorists and to 


‘absorb any costs related to the STAs. 


TSA response: Private companies do 
not have access to all of the intelligence 
databases that TSA will use to conduct 
STAs. Further, TSA must make 
judgments as to the information 
received from the databases, which it 
has the expertise to apply. Accordingly, 
TSA has decided to conduct the STAs. 
Statutory provisions 1 require that 


11 Department of Homeland Security 
Appropriations Act, 2004, Sec. 520 (Pub. L. 108-90, 
Oct. 1, 2003, 117 Stat. 1137). 
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, industry should reimburse the agency 
for direct costs associated with 
accomplishing STAs. The STAs will not 
duplicate checks that the carriers are 
already accomplishing, as TSA has 
access to a variety of Government watch 
lists that are not appropriate for 
dissemination to the private sector. The 
$39 fee referenced in the NPRM 
assumed TSA would need to pay the 
FBI for access to the FBI’s Automated 
Case System files. Subsequent to NPRM 
publication, TSA decided not to include 
the Automated Case System component 
in its STA. With increased vetting and 
credentialing experience, TSA has 
refined the necessary threat assessment 
sources to be included. As a result, the 
revised STA fee is $28. 

The rule provides for a phased-in 
implementation for compliance with the 
STA requirements. Regulated entities 
may mitigate delay in processing by 
timely submitting the STA application. 
Subsequent to the compliance date, any 
possible delay due to a false positive 
would occur prior to the applicant’s 
authorization to have unescorted access 
to cargo. These new hires would 
constitute a small portion of the entire 
population subject to the STA. TSA 
expects that the percentage of false 
positives among these new hires will be 
minimal. Further, TSA analysts will be 
able to resolve most false positives 
quickly within the anticipated time 
frame for returning results. 


Section 1546.213 STAs for Cargo 
Personnel in the United States 


Comment: Japan Airlines wants TSA 
to clarify whether this section would 
require foreign air carrier employees to 
undergo STAs or other checks when 
accessing off-airport facilities, despite 
the non-application of SIDA-like 
requirements to such facilities. Nippon 
Cargo Airlines asks if the rule will apply 
only to new employees or if it will affect 
existing employees. 

TSA response: Foreign air carrier 
employees and agents within the United 
States are subject to the same 
requirements off-airport as 
corresponding U.S. aircraft operator 
employees and agents. 

If the foreign air carrier authorizes its 
employee or agent to have unescorted 
access to cargo at an off-airport facility 
and this facility is used to consolidate 
or inspect cargo until it is loaded on the 
aircraft, or an employee or agent accepts 
cargo from a known shipper, then the 
requirements of § 1546.213 apply. The 
requirements apply to both new and 
existing employees and agents who have 
unescorted access authority granted by 
the foreign air carrier. 


Section 1548.15 STAs for Individuals 
With Unescorted Access to Air Cargo 


TSA received 15 comments on this 
section. Most commenters have doubts 
about the responsibilities of [ACs 
regarding this rule. They want to know 
who will need the STA and whether the 
requirements are retroactive for current 
employees. 

Comment: Atlanta-Hartsfield 
International Airport (ATL) asks if this 
requirement includes personnel in the 
manufacturing and shipping phase of 
preparing air cargo, and if so, whether 
an IAC will be responsible for filing an 
STA application on each loading dock 
employee and transport driver in the 


' shipping chain. ATL also asks if these 


requirements are retroactive for current 
IAC employees or other cargo related 
businesses, and if so, for how many 
years into the past and how soon will 
the applications need to be filed. 

TSA response: The STA requirements 
apply to those aircraft operator, foreign 
air carrier, and IAC employees and 
agents who are authorized to have 
unescorted access to air cargo in the 
performance of their duties. __ 
Manufacturing or shipping personnel 
would only be required to have an STA 
if they are acting as an agent and have 
unescorted access to cargo for an aircraft 
operator, foreign air carrier, or IAC. 

Current IAC employees and agents are 
required to complete an STA 
successfully. TSA is providing 180 days 
from the date of publication of this rule 


for aircraft operators, foreign air carriers, ~ 


and IACs to comply with the STA 
requirements. 

Comment: Air Courier Conference of 
America (ACCA) asks to which 
employees this section will apply, and 
why some employees will need to 
undergo a background check against 
TSA’s lists while others may undergo a 
CHRC. They note that most ACCA 
members already check employee 
names against the ‘“‘no fly” and 
“selectee”’ watch lists as a standard 
element of their Security Directives, and 
as an added safeguard. 

TSA response: This rule requires - 
STAs within the United States for 
employees and agents authorized by 
aircraft operators, foreign air carriers, 
and indirect air carriers to have 
unescorted access to cargo. Persons who 
have CHRCs for unescorted access 
authority toa SIDA already have — 
undergone TSA name-based checks 
comparable to the STA and therefore 
will not have to undergo another one. 

Comment: ATA supports a reasonable 
extension of STAs for IACs, but warns 
of significant potential for system 
disruptions, unless TSA defines [AC 


and air carrier responsibilities with 
regard to STA clearance. ATA asserts 
that air carriers cannot be responsible 
for ensuring the clearance of each IAC 
handler who may have contact with 
cargo before the delivery to the air 
carrier. ATA believes that this is not a 
workable process given the inherent 
time sensitivities in air cargo transport, 
the number of IACs providing cargo to 
air carriers, and the nature of an IAC’s 
workforce scheduling. 

TSA response: TSA inspectors verify 
IAC compliance with STA requirements 
in the normal course of regulatory 
compliance inspections. Air carriers are 
not required to verify the IAC’s 
compliance as part of the air cargo 
acceptance process. 

Comment: National Customs Brokers 
and Forwarders Association (NCBFAA) 
questions whether longtime employees, 
and licensed customs brokers, many of 
whom are also IACs and certified by 
U.S. Customs and Border Protection — 
(CBP) under the Customs-Trade 
Partnership Against Terrorism program 
(C-TPAT), are subject to STA 
requirements. NCBFAA believes that 
these employees have proven their 
reliability and conscientiousness on 
security matters and it would be 
inefficient and unnecessary to subject 
them to background checks. NCBFAA 
recommends that TSA either exempt 
individuals previously approved by the 
CBP, or work with CBP to harmonize 
their respective screening processes. 
NCBFAA also proposes that TSA 
exempt IAC employees with a certain 
level of experience. NCBFAA believes it 
would be redundant to require a second 


_ DHS screening for many IAC employees. 


In addition, the NCBFAA recommends 
that TSA limit STA screening to a five- 
year period for persons who remain in 
good standing. 

TSA response: TSA will not exempt 
any employee from STA requirements 
based on length of service. TSA believes 
that performing background checks on 
individuals playing critical roles in the 
air cargo supply chain is a necessary ~ 
step in ensuring aviation security. TSA 
currently is working with other DHS 
components to consider background 
checks performed by those components 
to determine if they are comparable to 
checks performed by TSA. Regulated 
entities will be able to refer to their 
security programs as provided by TSA 
for information on comparable checks. 
Regulated entities have incentive to 
determine whether an applicant has 
already completed a comparable check 
because the employee would not have to 
wait for clearance for unescorted access 
to cargo. Also TSA is providing in 
security programs that regulated entities 
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must accept the comparable check in 
lieu of the STA. 


II.B. Acceptance and Screening of Cargo 


Comment: The majority of 
commenters on §§ 1544.205, 1546.205, 
and 1548.9 regarding inspection and 
screening of cargo are not sure how to 
accomplish compliance. 

TSA response: Specific Sensitive 
Security Information (SSI) measures 
will be proposed as amendments to 
airport, aircraft operator, foreign air 
carrier, and IAC security programs. The 
contents of these programs are not 
appropriate for public disclosure as part 
of this rulemaking. TSA is providing 
airport operators, aircraft operators, 
foreign air carriers, and IACs the 
opportunity to comment on the 
proposed amendments to their security 
programs upon issuance, and before the 
effective date of this final rule. It is 
helpful to note that many of these 
measures already appear in current 
Security Directives and security 
program requirements. 

Comment: UPS, ATA, Regional 
Airline Association (RAA), and Cargo 
Airline Association (CAA) state that _ 
§ 1544.205(a) and (b) are imprecise and 
redundant, and propose alternative 
language to consolidate the paragraphs. 

TSA response: Paragraph (a) of 
§ 1544.205 provides the general 
requirement and performance standard 
for carriage of cargo. Paragraph (b) 
provides the specific requirement for 
screening and inspecting cargo. Other _ 
paragraphs provide other specific 
requirements. The revision also extends 
those requirements to all-cargo aircraft 
operations with a maximum certificated 
take-off weight (MTOW) of more than 
45,500 kg (100,309.3 lIbs.). These 
paragraphs do not provide details of 
how these requirements must be met, 
because such details are Sensitive 
Security Information under 49 CFR part 
1520 and are contained in security 
programs that are available only to 
persons with a need to know. 

Comment: Several commenters 
oppose requiring regulated entities to 
refuse cargo for transport if the shipper 
does not consent to screening and 
inspection of the cargo under 
§§ 1544.205(d) and 1546.205(b). They 
state that high cash value cargo, such as 
jewelry, currency, bullion, and other 
sensitive cargo, is shipped in sealed 
containers that cause damage or losses 

_ to cargo when opened. They suggest’ 

additional consideration and industry 
input on how to deal with these 
situations and ask whether the 

Government will provide 

indemnification if damage occurs 


during inspection by the Government or 
Government contractor personnel. 

TSA response: Regulated entities 
must refuse to transport cargo as 
required under, and consistent with, 
their security programs. TSA 
understands that requiring shippers, 
like drug companies, to consent to 
inspection of cargo is problematic. TSA 
agrees that the screening of certain types 
of cargo present unique challenges, and 
recognizes the safety and security 
concerns related to screening such 
cargo. TSA revised the wording in 
sections that require consent to screen 
cargo, and provides specific exceptions 
and alternative procedures in the 
proposed security program amendments 
for shipments whose contents would be 
damaged or compromised if the aircraft 
operator inspected the cargo. These 
procedures largely will be transferred 
from current Security Directives that 
address these concerns for later 


‘consideration in amendments to 


applicable security programs. 

Comment: NACA and NATA ask if 
the terms “inspect” and ‘‘screen” are 
interchangeable. 

TSA response: The terms “inspect” 
and “screen” are not interchangeable. 
Generally, screening means the 
systematic evaluation of a person or 
property to assess whether either poses 
a threat to security. TSA interprets 
inspection as a subset of screening. An 
inspection is a method of conducting 
such an evaluation, but is not the only 
method. For instance, the known 
shipper program is an information- 
based method of screening. The known 
shipper program involves the screening 
of cargo based upon information known 
to an aircraft operator, foreign air 
carrier, or indirect air carrier about the 
shipper of the cargo. Additionally, a 
certain percentage of that cargo is 
inspected for the presence of persons 
and any unauthorized explosives, 
incendiaries, and other destructive 
substances or items. 

TSA will provide specific palin to 
regulated entities in their respective 
security program amendments. 

Comment: FedEx wants TSA to clarify 
that the proposed rule does not require 
or authorize TSA to impose any 
additional screening beyond the 
screening they already are doing under 
SDs and security program amendments. 
Several all-cargo air carriers ask if TSA 
will bear the costs of the screening 
workforce and equipment required 
under § 1544.205, and want TSA to 
clarify who has the responsibility for 
screening cargo. 

TSA response: Aircraft operators 
incur the cost for the screening of cargo 
transported aboard their aircraft and 


must comply with the procedures for 


" screening incorporated in their security 


programs. Specific screening 
requirements are promulgated in 
amendments to such programs and 
regulated parties are provided the 
opportunity to comment on these 
amendments, as appropriate. 

Regarding screening of cargo for 
transportation aboard passenger aircraft, 
49 U.S.C. 44901(a) provided an 
exception for Federal screening for the 
known shipper program. The inspection 
of a portion of known shipper cargo is 
considered a part of the known shipper 
program and need not be conducted by 
Federal employees. This rule does not 
address the amount or type of cargo 
screening that is required. TSA will 
respond to changing conditions as 
needed. Additionally, TSA is 
considering whether the current system 
for selecting cargo for inspection will be 
changed with the TSA Freight 
Assessment System (FAS). The FAS 
might be used to identify cargo posing 
an elevated risk for the application of 
security measures in the aircraft 
operator’s security program. 

Comment: FedEx, UPS, CAA, and 
ATA note that § 1544.205(e) appears to 
prohibit the acceptance of cargo for air 
transportation from a variety of retail 
outlets, such as the UPS Store, FedEx, 
Kinko’s, and other authorized shipping 
outlets. The commenters note that these 
outlets are neither the shipper nor an 


entity specifically mentioned with a 


comparable security program under 

§ 1544.205(e). However, the commenters 
believe that the exception under 

§ 1544.205(e) will permit them to 
continue to accept cargo from these 
retail outlets as is currently allowed in 
their security programs. The 
commenters want TSA to clarify that 
this is, in fact, TSA’s intention. Further, 
if this is not the intention of TSA, they 
recommend excluding carriers operating 
under all-cargo programs from the 
application of this section, and propose 
using the following language for 

§ 1544.205(e): ‘Each aircraft operator 
operating under a full program or an all- 
cargo program may accept cargo for air 
transportation on a passenger air carrier 
only from a known shipper, or from an 
aircraft operator, foreign air carrier, or 
IAC operating under a security program 
under this chapter with a comparable 
cargo security program.” 

TSA response: Airctaft operators 
under a full all-cargo security program 
are not prohibited from accepting cargo 
from retail entities as described in these 
comments. Under these rules, such 
retail outlets may operate either under 
an IACSSP, or as an agent with security 
responsibilities under the aircraft 
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operator’s security program. For a 
further discussion of the differences 
between IACs and agents of aircraft 
operators, please see the Section-by- 
Section Analysis for § 1548.5. 
Comment: UPS, CAA, ATA, and 
others commenters express concern 
about the extraterritorial applicability of 
§ 1544.205(f). CAA states that the rule 
seems to apply to international air cargo 
movements and notes that commercial 
realities and foreign government ; 
resistance make the application of this 
rule unattainable. UPS wants TSA to 
clarify this section to recognize that . 
foreign law may limit the extent to 


_which carriers may be able to comply 


with security programs outside the 
United States. ATA states that foreign 
countries may impose screening 
requirements that differ and even 
conflict with those in the carrier’s 
security program and recommends that ~ 
TSA permit air carriers to comply with 
either the security programs imposed by 
the foreign country or those contained 
in the TSA-approved security program. 

TSA response: TSA recognizes, as 
indicated by the commenters, that the 
imposition of regulatory requirements 
on a U.S. aircraft operator operating 


from foreign locations may be impacted — 


by the legal requirements applied by the 
host government at such foreign 
locations. The requirement for a U.S 
aircraft operator to screen cargo at. 
foreign locations is no different from 
any other current or proposed aviation 
security requirement placed upon a U.S. 
aircraft operator operating outside the 
United States. The specific security 
program mandates for the screening of 
cargo outside of the United States take 
into consideration cargo security 
restrictions, as well as requirements 
mandated at some foreign locations. 

Comment: Several smaller air carriers 
state that they cannot comply with the 
proposed rule requirement to open 
packages before loading at unsecured 
airports. 

TSA response: This rule codifies 
requirements for screening that already 
are in place through SDs and security 
program amendments. The fact that an 
aircraft operator operates at an airport 
without a security program has not been 
found to inhibit screening. 

Comment: Several airport operators 
and air carriers ask how to accomplish 
screening at rural airports. mS 

TSA response: Each aircraft operator 
and foreign air carrier security program 
must take into consideration the 
different locations at which cargo must 
be screened. Aircraft operators and 
foreign air carriers must conduct 
screening at rural airports in accordance 


with the specific requirements of their 
security programs. 


Acceptance and Screening of Cargo 
From Locations Outside the United 
States 


Comment: Association of Asia Pacific 


‘Airlines (AAPA), British Airways, 


Association of European Airlines (AEA), 


and Singapore Airlines state that 


§ 1546.205 lacks provisions regarding 
the acceptance and recognition of 
National Aviation Security Program 
requirements that many foreign airlines 
use. They recommend standardizing 
requirements for acceptance and 
screening of cargo, and implementing 
threat-based measures for inspection of 
cargo. 

TSA response: TSA continues to 
recognize National Aviation Security 
Programs of foreign countries in 
accepted security programs. 

Comment: Several commenters, 
including British Airways, IATA, and 
AEA want TSA to clarify the term 
comparable security program in 
§ 1546.205(e), and ask what this term 
includes. In addition, these commenters 
recommend amending § 1546.205(f) to 
clarify that it applies only to cargo 
loaded outside the United States that is 
destined for the United States and that 
foreign air carriers may accept cargo 
destined for the United States from any 
lawful entity, subject to a compatible 
National Aviation Security Program as 
approved by the carrier’s national 
government. 

TSA response: A comparable security 
program includes cargo security 
measures identical or equivalent to 
those required of the accepting aircraft 
operator or foreign air carrier. If the 
transferring aircraft operator, foreign air 
carrier, or IAC, has performed these 
cargo security measures, there is no 
further need for the accepting aircraft 
operator or foreign air carrier to repeat 
those measures. For instance, for 
transfers to aircraft operators with a full 
program, TSA will consider such 
security measures as: Whether the 
known shipper program was applied, 
from whom the operator accepted the 
cargo, the type of cargo screening or 
inspection that was done, and other 
relevant security measures. 

Overall, part 1546 applies to the 
operation, landing, or taking off within 
the United States of a foreign air carrier. 
Only cargo destined to, or transported 


~ through, the United States is subject to 


this final rule when loaded at a foreign 
airport. Section 1546.205(f) requires that 
foreign air carriers subject to this part 
carry out the requirements of their 
security programs. Section 1546.101 


applies where a foreign air carrier lands 
or takes off in the United States. 


Acceptance of Cargo by an Indirect Air 
Carrier 


Comment: Most comments to § 1548.9 
support this section and recommend 
that TSA allow IACs to screen cargo 
provided they demonstrate the 
capability to do so. The Yellow Road 
Corporation expresses concerns about 
the costs and redundancy associated 
with enforcing cargo security 
requirements for IACs, and recommends 
the adoption of varying levels of cargo 
screening with emphasis on loading 
cargo on the aircraft. IBM wants 
clarification on the requirement to 
obtain the shipper’s consent to search or 
inspect cargo, and suggests allowing the 
shipper to give a blanket authorization 
to the IAC as part of its contract. 

TSA response: While TSA does not 
state in which manner the shipper’s 
consent to search or inspect cargo be 
obtained, it does require that the 
consent be explicit and in writing. TSA 
allows aircraft operators, foreign air 
carriers, and IACs to manage the 
collection of consent to search in a 
manner consistent with individual 
operational needs. The regulations 
allow a shipper to provide a blanket 
authorization; as proposed by IBM. 


ILC. Security Identification Display Area 
(SIDA) 


Comment: American Association of 
Airport Executives (AAAE) disagrees 
with TSA’s assessment that airports 
easily will be able to extend SIDAs to 
areas where cargo is loaded and 
unloaded under § 1542.205. AAAE 
states that the rule does not adequately 
address the complexities of expanding 
SIDAs at airports with diverse 
operational configurations, property 
ownership, and jurisdictional control. 

Aircraft Owners and Pilots 
Association (AOPA) states that while 
this rule may not impose direct 
mandates for general aviation areas at 
airports regulated by TSA under 49 CFR 
part 1542, AOPA is concerned that the 
practical implementation of this 
requirement will result in SIDA 
requirements in many general aviation 
areas. In addition, AOPA notes that 
many airports specifically exclude 
general aviation areas from the SIDA 
because of time and distance separation 
from the air carrier areas. This layered 
approach to security limits access points 
and the number of individuals needing 
the background check and identification 
requirements for the SIDA, and 
establishes clear distinctions of security 
areas. 
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AOPA recommends using the 
standard of the operational area of the 
aircraft principle for air cargo operations 
at part 1542 regulated airports, similar 
to that proposed for operations at non- 
part 1542 TSA regulated airports. AOPA 
further states that the operational area of 
the aircraft should include the 
immediate footprint of the cargo aircraft 
and handling area, with a procedure to 
limit unauthorized persons near the 
aircraft while it is being loaded and 
unloaded, but not the entire ramp. 

The Department of Transportation of 
Alaska states that this final rule will 
require CHRCs for most people working 
at an airport, and contends that 
expansion of the CHRC requirement will 
not effectively increase security for air 


O. 

TSA received some comments that 
relate to the fact that areas designated as 
SIDAs primarily are subject to airport 
operator control rather than aircraft 
operator control. 

CAA states that expansion of the 
SIDA is not the best way to secure the 
area surrounding cargo aircraft. It 
further asserts that the ASAC Working 
Groups did not recommend such a SIDA 
expansion, but rather recommended the 
imposition of SIDA-like requirements 
on air carriers operating from these 
cargo areas. CAA, UPS, DHL, and FedEx 
comments that the difference is 
significant from an operational, but not 
a security, standpoint, noting that it is 
essential that the all-cargo air carriers 
retain access contro! so they can carry 
out their requirements and internal 


company procedures. CAA recommends | 


requiring air carriers to amend security 
programs to include SIDA-like measures 
at non-SIDA operational areas of U.S. 
airports where cargo is loaded or 
unloaded from aircraft. 

FedEx states that this section extends 
SIDA requirements to areas where 
operators sort loaded or unloaded cargo 
on airport grounds. However, 

§ 1542.205(a)(2) does not contain this 
important language. FedEx recommends 
adding the phrase “on airport grounds’’ 
after every reference to “each area’”’ in 
the rule to clarify that facilities such as 
FedEx stations, world service centers, 
and non-airport sort locations are not to 
be included in SIDAs. UPS also 
proposes extensive revisions to this 
section. 

Airports Council International—North 
America (ACI-NA), ATA, and RAA do 
not support the extension of SIDA 
requirements. They state that the 
language is very broad and could 
potentially extend SIDA requirements 
far beyond what is necessary to ensure 
air cargo security. They recommend 
amending the SIDA requirements only 


to airport areas used to load or unload 
cargo from aircraft. 

The Miami International Airport, 
Atlanta-Hartsfield International Airport, 
ACI-NA, and the Airports Consultants 
Council agree that the new requirement 
will enhance the overall level of 
security, but only if designated in those 
areas under airport control. They argue 
that the SIDA should begin at the wall 
of the cargo facility adjacent to the 
airside ramp locations. The commenters 
also oppose requiring airports to extend, 
or enforce the security of the SIDA into 
tenant-leased facilities. 

Eleven small aircraft operators, 
AOPA, and Regional Air Cargo Carriers 
Association (RACCA) express concern 
about extending SIDA to cargo operating 
areas. The commenters state that the 
SIDA extension is impractical for 
aircraft operating under the TFSSP, 
since operations are conducted on 
common public areas like the general 
aviation and FBO ramps, and it would 
be impossible to extend SIDA 
requirements to these areas. The Juneau 
International Airport asks to designate 
dual use areas that are SIDA only during 
times that the cargo activity is 
performed, and asks if SIDA need to be 
contiguous. The Anchorage 
International Airport recommends 
allowing the local FSD to determine 
which areas, if any, need to be classified 
as SIDAs. 

TSA response: TSA has determined 
that measures to prevent individuals 
from gaining unauthorized access to the 
cargo operations area are necessary to 
prevent tampering with the aircraft or 
the cargo and to remove a potential 
access point for stowaways. TSA 
considered requiring aircraft operators 
and foreign air carriers in all-cargo 
operations to implement SIDA-like 
requirements. However, TSA has 
determined that airport operators with 
security programs under 49 CFR 
1542.101(a) are able to implement more 
efficiently the requirements to extend 
SIDAs. 

These airports are better positicusd 
with the necessary infrastructure to 
provide security measures, as they are 
able to leverage the existing resources 
that support SIDAs currently in place. 
Airports also will be able to rely on, or 
more easily expand, existing 
identification media and security check 
capabilities, law enforcement support, 
and training 

TSA considered limiting the 
extension of SIDAs to areas of a ramp 
where cargo is loaded or unloaded from 
the aircraft. However, the inside of 
facilities where cargo is sorted, stored, 
staged, consolidated, processed, 
screened or transferred, present 


numerous, and perhaps more, 
opportunities for someone to tamper 
with the cargo just before it is loaded 
onto an aircraft. 

TSA also considered extending the 
SIDA requirement for similar cargo 
areas off-airport. TSA determined that 
the complexity and cost of applying 
these measures off-airport would be too 
great because they lack existing 
resources to expand. These off-airport 
locations would disproportionately 
incur significant start-up costs. 

Accordingly, the final rule provides 
that SIDA security measures must be 
extended to secured areas and air 
operations areas that are regularly used 
to load cargo on, or unload cargo from, 
an aircraft operator under a full or full 
all-cargo program as provided in 
§ 1544.101(a) or (h), or under a foreign 
air carrier program under § 1546.101(a), 
(b), or (e). Adoption of a security 
program under these sections applies to 
operation of an aircraft with an MTOW 
of more than 45,500 kg (100,309.3 Ibs.). 
The requirements do not extend to areas 
used by aircraft with an MTOW of more 
than 12,500 Ibs., but not more than 
45,500 kg (100,309.3 lbs.). 

Additionally, the SIDA security 
measures must be extended on an 
airport to areas where cargo is present 
after an aircraft operator, foreign air 
carrier, or indirect air carrier accepts 
cargo. In particular, this includes inside 
buildings such as cargo facilities, 
loading and unloading vehicle docks, 
and other areas where an aircraft 
operator, foreign air carrier, or indirect 
air carrier stores, stages, consolidates, 
processes, screens, or transfers cargo. As 
clarified in § 1542.205(a)(3), the SIDA is 
not required to include access routes 
between the perimeter entry point of the 
airport and the cargo facility, or one of 
these other locations, for the purpose of 
transporting cargo to or from an aircraft 
operator, foreign air carrier, or indirect 
air carrier. 

There may be areas within a cargo 
facility that do not need to be SIDAs. 
For example, some parts of cargo 
facilities are not restricted to employees 
and agents of an aircraft operator, 
foreign air carrier, or indirect air carrier. 


. These areas may have a counter where 


one of these operators accepts cargo 
from shippers, or the shipper’s agents. 
The area leading up to this counter need 
not be a SIDA if there is no cargo in 
these areas that already has been 


-accepted. Additionally, on a limited 


basis other security measures, such as 
access control measures or active and 
continuing surveillance or monitoring, 
may mitigate the need for SIDA in areas 
where an operator’s customer or the 
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customer’s agent is present to tender 
cargo. 

Each airport security program will 
specify the actual limits of the cargo 
operations area to be included ina 
SIDA, subject to review and approval by 
TSA. Amendments to security programs 
may address the particular 
circumstances of an airport’s layout and 
operations and accommodate other 
aviation operations to the extent 
practical. Note that under § 1542.111, an 
aircraft operator or foreign air carrier 
may enter into an exclusive area 
agreement with an airport operator to 
take responsibility for the SIDA. 

Additionally, under § 1542.111 TSA 
encourages airports to grant an aircraft 
operator’s request to enter into an 
exclusive area agreement for the inside 
of a building of any cargo facility on its 
airport where cargo is present after the © 
aircraft operator accepts the cargo. For 
example, TSA recognizes that some 
aircraft operators may have buildings 
that house their own operations and 
they have an interest in maintaining 
their own security systems. In such 
cases, the aircraft operator may elect to 
carry out the requirements for the SIDA 
inside the building rather than the 
airport operator doing so. 

Airport operations are able to use 
existing procedures and resources to 
cover these new SIDAs and will not 
need to create different procedures and 
resources in order to comply with the 
requirements of this final rule. This 
approach also ensures that common 
standards apply on these airports. 

In contrast, airports that are not 
required to have security programs 
under part 1542 are not required to 
create SIDAs. At these airports, TSA 
requires aircraft operators under full all- 
cargo security programs to prevent 
unauthorized access to the operational 
areas of the aircraft, rather than 
requiring the airports to create SIDAs 
and corresponding support structures. 
TSA determined that requiring these 
airports to create SIDAs would 
necessitate that they adopt TSA- 
approved security programs. 

TSA declined to extend the scope of | 
these regulatory requirements to entities 
that currently do not have TSA- 
approved security programs. TSA 
determined that requiring aircraft 
operators to meet the security 
requirements of § 1544.225 would 
provide the greatest operational 
flexibility at airports that do not have 
TSA-approved security programs. 

Many commenters appear to have 
interpreted the proposed requirements 
to extend the airport SIDA to cargo 
operations areas in § 1542.205(a)(2) as 
applying to off-airport facilities or 


general aviation areas where cargo may 
be loaded on or unloaded .from smaller 
all-cargo aircraft. TSA is reiterating the 
intent of the proposal and clarifying the 
applicability of this section by 
modifying the proposed language in the 
final rule. As stated in the NPRM “‘[t]he 
SIDA would only be extended to areas 
on airport grounds.” ?? Part 1542 only 
applies to airports. 


TSA’s intent in expanding the SIDA is 
to deny unauthorized individuals access 
to the cargo operations areas in order to 
prevent tampering with the aircraft and 
cargo and to deny a potential access 
point for stowaways. TSA believes that 
expanding the SIDA will minimally 
affect areas where general aviation 
aircraft operate. However, TSA 
acknowledges that each airport is 
different and some consideration must 
be given to how SIDA expansion affects 
general aviation. Each Federal Security 
Director has authority to work with © 
airport operators to design the SIDA 
based on local airport characteristics 
and security requirements. 


In response to a question by Juneau 
International Airport, there is no 
requirement that SIDAs for cargo 
operations be contiguous with other 
SIDAs at the airport. For instance, TSA 
understands that some airports have 
SIDAs where passenger operations are 
conducted that are on the opposite side 


_of the airport from areas where cargo 


operations are conducted. The area 
between these locations may not need to 
be a SIDA. 


Comment: UPS recommends that TSA 
require airports with electronic 
fingerprint equipment to accept the 
aircraft operator’s and IAC’s Submitting 
Office Number to-reduce the costs to the 
aircraft operator and IAC. UPS states 
that the Submitting Office Number 
allows the aircraft operator and indirect 


- air carrier to be billed directly for the 


CHRC and to identify where the results 
should be routed. Additionally, UPS 
states that it is impractical for aircraft 
operators and indirect air carriers to 
have electronic fingerprint equipment at 


all locations for employees that need a 
CHRC. 


TSA response: TSA does not prohibit 
airport operators from electronically 
submitting requests for a CHRC by an 
aircraft operator using that aircraft 
operator’s Submitting Office Number. 
TSA does not regulate how airports use 
their equipment in this context. 
However, IACs are not authorized to 
conduct CHRCs under this rule. 


1269 FR 65270 (Nov. 10, 2004). 


II.D. Known Shipper Program 


Comment: Several IACs and the 
National Industrial Transportation 
League request that TSA clarify issues 
surrounding accessibility of the 
proposed known shipper database and 
recommend the establishment of a 
central database managed by TSA. In 
addition, the commenters seek 
clarification from TSA on how, and to 
what extent, air carriers’ internal 
systems would be able to interface with 
the database. 

TSA response: TSA agrees, and has 
developed a centralized database of 
known shippers.!? This database is 
available to the regulated parties. 
Participating aircraft operators, foreign 
air carriers, and IACs verify shippers 
against the database. If the shipper is 
known in the system, an IAC may offer 
the cargo for transport to, and the 
aircraft operator or foreign air carrier 
may transport their cargo on, a 
passenger aircraft. The regulated parties 
may access the system through a web- 
based portal or by establishing direct 
access through their air cargo 
management system. 

Comment: A number of commenters 
believe that the known shipper program 
should be a TSA-operated function, in 
order to protect commercially sensitive 
information. The-commenters believe 
that TSA should establish specific 
requirements for inclusion in the known 
shipper list or database, vet shippers for 
inclusion in the program, populate and 
maintain the list or database, and make 
provision for automated verification of 
shippers against the database. 

TSA response: TSA agrees that the 
operation and management of the 
known shipper database is a TSA 
function. However, TSA believes that in 
order to maintain the carrier’s domain 
awareness and client-vendor 
relationship, the regulated parties, and 
not TSA, should perform submissions of 
known shipper data for inclusion in the 
database. TSA vets shippers in the 
database via electronic means. 
Regulated parties are automatically able 
to verify shippers against the database 
through a direct access linkage of their 
air cargo management system to the 
known shipper database. 

Comment: UPS and FedEx oppose 
requirements under § 1544.239 to 
submit known shipper information to a 
mandatory database. They state that use 
of the database will diminish rather 


_ 13This database is covered under the Privacy Act 
system of records notice. Transportation Security 
Threat Assessment System (DHS/TSA 002), which 
was published in the Federal Register on 
September 24, 2004, and amended on December 10,” 
2004. It can be found at 69 FR 57348, 57349 and 

at 69 FR 71837. 
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than enhance security, and question the . 
ability of the TSA database to process 
the volume of requests and the number 
of shippers that will be added to the 
system. In addition, they argue that their 
competitors could use the database in a 
manner that would promote unfair 
competition, and that the servers 
supporting the database could become 
inoperable at inopportune times. FedEx 
states further that the web-based known 
shipper database will not necessarily be 
technologically compatible with 
existing Information Technology (IT) 
infrastructure and operational demands. 
UPS wants TSA to treat all information 
in the database as SSI, and apply 
stringent privacy protections. 

ATA supports the concept of a 
centralized known shipper database, if 
the database is secure, transparent to 
authorized users, accurate, and efficient. 
ATA states that, at times, the current 
database is not easily accessible through 
carrier computer systems and needs a 
standardized query vehicle, such as a 
unique identifier for each shipper. ATA 
states that a mandatory, centralized 
clearance system raises many questions 
and challenges for all-cargo carriers not 
discussed by the ASAC Cargo Working 
Groups. Therefore, ATA recommends 
creating a separate task force to examine 
issues relating to whether all-cargo 
carriers should participate in the 
centralized database because of the 
significant ramifications for the 
industry. ATA recommends also that 
TSA fund all carrier costs associated 
with participation in the known shipper 

rogram. 
TSA response: TSA believes that the 
known shipper database will be able to 
handle the volume of queries. Regulated 
entities will not be required to have 
each satellite location equipped with a 
direct connection to TSA. Rather, these 
locations may work through a single 
corporate point of contact. 

SA understands that some operators 
have expressed concerns that the 
database may be used in a manner 
inconsistent with fair competition. TSA 
notes that regulated entities with access 
to the database will not be able to 
produce the entire list of known 
shippers in a single query. Rather, 
regulated entities will only be able to 
confirm a single known shipper at a 
time. Additionally, TSA notes that it 
will soon be far less costly for customers 
to become known shippers with the 
transition to TSA-vetting. At present, 
each regulated entity must invest time 
and effort in making customers known 
shippers. In the future, TSA will 
transition this system to allow regulated 
parties to request that TSA verify that a 
shipper may be a known shipper. 


Accordingly, there will be fewer 
competitiveness issues. TSA remains 
sensitive to issues of connectivity and 
competitiveness, and will continue to 
work with interested stakeholders as we 
develop these systems. 

Currently, the known shipper 


uniform for all types of freight and that 
TSA indicate whether it will expand the 
known shipper program to include 
small aircraft operators. 

TSA response: The specific criteria 
that TSA uses for the known shipper 
program are SSI. TSA does not disclose 
database employs a verification process __ specifics of the criteria in public 
to match the information submitted to documents. The shipper itself does not 
other publicly available information and have a need to know the criteria. Rather, 
for maintaining data integrity. TSA aircraft operators, foreign air carriers, 
believes that the use of the known and IACs contact the shipper to qualify 
shipper database will expedite the it as a known shipper. Known shipper 
process of shipper verification, while program requirements only apply to the 
providing the Government the necessary transportation of cargo on: (1) A 
tools to vet shippers adequately before _ passenger aircraft under a full program; 
the transportation of cargo on a (2) a passenger aircraft operated by a 
passenger aircraft. foreign air carrier under § 1546.101(a) or 

Air carriers will be able to maintain (b); or (3) cargo being transferred toa 
their current systems and practices, passenger aircraft operation under these 
such as the manner in which they flag sections. The known shipper 
known shippers within their own requirements do not apply to cargo 
systems. In addition, TSA believes that transported exclusively on all-cargo 
the aviation industry benefits fromthe _ aircraft. 
reduced time it will take to convert a Comment: The Air Transport 
shipper from unknown to known. Association of Canada proposes 

TSA disagrees that a centralized reciprocity between TSA and Canadian 
database weakens air cargo security. A known shipper databases to avoid 
Government-owned and -managed duplication of data. 
database that contains all known TSA response: TSA and Transport 
shippers affords TSA the opportunity to Canada continue to coordinate on this 
further vet known shippers, evaluate the issue. In general, we welcome the 
threat posed by those who use the air opportunity to collaborate with foreign 
transportation system to move goods governments in the harmonization of 


before the goods are loaded on global air-cargo security requirements. 
passenger aircraft and improve 


efficiency in vetting known shippers. 
The database treats information that 
aircraft operators, foreign air carriers, 
and IACs submit as SSI. TSA will 
continue to work with regulated parties 
who have concerns about system 
continuity and issues of 
competitiveness as we further develop 
these systems. 

Comment: One commenter proposes 
merging known shipper and the 
Automated Export System (AES) 
databases to avoid redundancy. 

TSA response: The AES is a joint 
venture between Federal agencies and 
the export trade community. It is the 
central point through which export 
shipment data, required by multiple 
agencies, is filed electronically with 
CBP, using an electronic interchange. 

TSA and CBP are working on the 
development of TSA’s Freight 
Assessment System. TSA is looking at 
ways to leverage CBP’s systems in order 
to avoid duplication of effort. TSA will 
study the feasibility of merging the 
known shipper database with CBP’s 
AES as part of this effort. 

Comment: Several commenters 
request that TSA clarify the criteria to 
establish a shipper as a known shipper. 
Other commenters request that TSA 
clarify whether the definition will be 


Known Shipper Program and Foreign 
Air Carriers 


Comment: Several commenters, 
including Nippon Cargo Airlines, 
question whether TSA requires foreign 
air carriers to comply with the known 
shipper program and ask how TSA 
implements the program with respect to 
foreign air carriers. The British Embassy 
asks TSA to clarify whether foreign air 
carriers are able to accept only cargo 
from consigners on a TSA-approved list, 
and requests that TSA confirm that 
application ofthe rule is limited to - 

.cargo loaded in the United States. 

TSA response: Currently, passenger 
foreign air carriers operating from U.S. 
airports are subject to the provisions of 
the Model Security Program (MSP), 
which requires the adoption of the 
known shipper program. All cargo 
loaded on a passenger aircraft at a U.S. 
airport is subject to this requirement, 
whether under an aircraft operator or 
foreign air carrier security program. 
These requirements are not applicable 
to cargo loaded outside the United 
States. 


Known Shipper Program and [ACs 
Comment: TNT USA, an IAC, 

contends that the regulation is 

duplicative of existing anti-terrorism 


| 
| 
| 
| 
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regulations and legislation. The 
commenter also states that the rule is a 
barrier to free trade. 

TSA response: TSA disagrees. Rather 
than acting as a barrier to free trade, this 
rule enhances the capability of aircraft 
operators, foreign air carriers, and [ACs 
to more efficiently comply with security 
program requirements. These 
regulations are not duplicative as they 
have a different purpose and address a | 
different security threat than those of 
other U.S. government agencies, like 
CBP. As stated in the NPRM, CBP and 
TSA have distinct security missions in 
securing air cargo. CBP’s mission is 
preventing terrorist and terrorist 
weapons, including weapons of mass 
destruction, from entering the United 
States.1¢ TSA, on the other hand, is 
responsible for securing both U.S. 
aircraft and foreign flights destined for 
the United States from destruction or 
hijacking and, as a result, is primarily 
concerned with the illicit loading of 
explosives, incendiaries, or stowaways 
on board. 

Comment: NCBFAA wants TSA to 
clarify how long it will take to qualify 
a known shipper and if an IAC can 
accept cargo from the shipper during the 
qualification period. NCBFAA states 
that the known shipper database must 
be precise in order ta avoid delays and 
confusion over shipper names and asks 
if known shipper status applies to all 
office branches of a qualified shipper. 
Further, NCBFAA asks if the database is 
the only source of known shipper 
information, and how TSA notifies [ACs 
of known shipper revocations. Finally, 
the NCBFAA asks whether air carriers 
need to consult the database if an IAC 
already has verified the shipper status 
and if there is reciprocity for a known 
shipper under a similar program in 
another country. 

TSA response: Regulated entities 
must separately list each location for a 
known shipper. TSA anticipates that the 
vetting process will take less time than 
the current process specified in the 
security programs and is mindful of the 
competitive commercial environment in 
which the regulated entities operate. 
TSA will address other specific process 
questions about the database in the 
security programs in order to protect 
sensitive security information. 


_ 14 Additionally, customs regulations allow for the 
movement of cargo “in bond”’ from the initial port 
of arrival to an inland CBP location where it will 
be released (inspections prior to release are also 
conducted at these inland locations) into the 
commerce of the United States. Under the in-bond 
process, the cargo remains in customs control with 
requirements as to who may transport it, and where 
it may be stored (bonded warehouses) until is 
released by CBP. 


Aircraft operators may accept a 
certification from the IAC that the cargo 
has been accepted from a known 
shipper. There is not presently 
reciprocity to establish a known shipper 
in the database based upon a 
determination under a program in 
another country. 

Comment: The Airforwarders 
Association wants TSA to address the 
consolidations of IAC operations, where 
IACs tender shipments to another IAC, 
in order to achieve efficiency and 
expedite the shipment of air cargo. They 
state that the rule does not consider this 
consolidation as within the kngwn 
shipper program allowances, even if the 
shipper is known to the IAC supplying 
the shipment. 

TSA response: TSA agrees and is 
addressing this issue in the IACSSP 
amendments, which will be available 
for [ACs to comment on soon after the 
publication of this final rule. 


II.E. Adoption and Implementation of 
the Security Programs 


The following are comments to 
§§ 1544.101, 1546.101, 1546.103 and 
1548.5. 

Comment: AOPA does not want TSA 
to apply security requirements under 
these sections to on-demand cargo 
operations, and wants TSA to limit the 
application of such requirements to 
scheduled operations. In addition, a 
domestic air carrier states that terrorists 
would likely not choose unscheduled 
airlines for a hostile takeover, or for 
placement of an explosive device, 
because of the inability to plan for the 
location of the planes. The air carrier 
also wants to limit the regulations to 
scheduled air cargo transportation. 

TSA response: TSA does not believe 
that distinguishing charter operations as 
scheduled or unscheduled in this 
manner would provide for the 
appropriate level of security. TSA notes 
that the flight departures of some 
unscheduled charters are predictable. 

Comment: FedEx, Swiss International 
Air Lines, Air France, and the 
International Brotherhood of Teamsters 
recommend adopting one security 
program for all aircraft operators and 
foreign air carriers in the industry, 
without differentiating between weight 
and type of aircraft or operation. 

TSA response: TSA requirements do 
not prohibit an air carrier from adopting 
a single security plan forall ofits | 
categories of aircraft sizes provided that 
the plan meets or exceeds the security 
requirements for each aircraft used in 
those operations. 

TSA recognizes historical patterns of 
terrorist attacks and a threat-based, risk- 
managed approach to security. 


Terrorists have demonstrated the 
destructive potential of large turbine- 


powered aircraft with large capacity fuel 


loads and speeds. Accordingly, a 
security regime that differentiates 
between aircraft on the basis of weight 
is appropriate, regardless of whether a 
particular aircraft carries passengers or 
cargo. At the same time, TSA is mindful 
of the historical link between terrorist 
operations and passenger aircraft. 
Therefore, measures that prevent cargo 
and cargo operations from being used to 
carry unauthorized explosives, 
incendiaries, and other destructive 
substances or items against passenger 
aircraft must be provided, regardless of 
aircraft weight. This rationale 
underscores TSA’s security regime and 
the particular measures that TSA has 
developed across the spectrum of civil 
aircraft operations, whether passenger, 
cargo, or mixed. Requiring the highest 
level of security for all sizes of aircraft 
would add a burden for smaller aircraft, 
which is not warranted by the current 
threat. 

Comment: FedEx states that, in the 
past, TSA field agents and foreign 
government officials have incorrectly 
assumed that the full all-cargo security 
program is limited or somehow inferior 
to the passenger aircraft’s full program 
because it did not contain the term “full 
program.” FedEx states that this 
misunderstanding has resulted in a loss 
of confidence in their security program, 
and in some cases, undue scrutiny and 
delay. ATA CAA, FedEx, and RAA 
recommend either eliminating the word 
“full” from the names of all security 
programs or rename the cargo program. 

TSA response: TSA notes that the all- 
cargo program does not require all of the 
same security measures as the full 
program that applies to passenger 
operations. TSA has changed the title to 
“full all-cargo program”’ in this final 
rule for the security program required 
by § 1544.101(h). 

Comment: UPS agrees with the 
creation of this program as long as the 
Domestic Security Integration Program 
(DSIP) remains intact and up to date in 
the final rule. UPS is opposed to 
adopting any security program other 
than the DSIP. UPS believes also that 
bringing the all-cargo industry up to the 
standard of the DSIP is an effective way 
to enhance supply chain security. 

British Airways asks whether TSA 
will eliminate or maintain the DSIP after 
the incorporation of the two programs. 
British Airways argues that if the DSIP 
remains, along with the full all-cargo 
security program, it would give rise to 
two standards. They oppose this 
outcome and recommend treating all 
cargo operations equally. 


30490 


Federal Register/Vol. 71, No. 102/Friday, May 26, 2006/Rules and Regulations ~ 


TSA response: TSA is conforming the 
_ existing cargo aircraft operator security 
- programs and the cargo sections of 
security programs for passenger aircraft 
operations to the requirements of this 
final rule. The mandatory program will 
supersede the DSIP for all-cargo aircraft 
operators. This new mandatory program 
will now be referred to as the full all- 
cargo security program. The DSIP was a 
program that all-cargo aircraft operators 
were authorized to adopt voluntarily in 
order to engage in certain business 
operations. However, it is important to 
note that, in addition to adopting a full 
all-cargo security program, aircraft 
operators with an MTOW of more than 
45,500 kg that transfer cargo to an 
aircraft operator in passenger service 
with a full program under 

§§ 1544.101(a) or 1546.101(a) or (b), 
must also register with TSA to engage in 
these transfers. While each full all-cargo 
program will contain an option to 
implement the security procedures to 
transfer cargo to these passenger 
carrying aircraft, only those aircraft 
operators that have also registered with 
TSA to transfer cargo to passenger 
operations may do so. : 

TSA recognizes that some aircraft 
operators under a full all-cargo program 
are not in the business of transferring 
cargo to passenger operations. These 
aircraft operators do not need to register 
with TSA or carry out the special 
security procedures, as long as they do 
not transfer cargo to passenger 
operations. Each existing DSIP holder, 
and any additional aircraft operators 
with an MTOW of more than 45,500 kg 
in all-cargo operations, must carry out 
the specific security procedures and 
register with TSA prior to transferring 
cargo to passenger operations. Aircraft 
operators in passenger services under a 
full program or under § 1546.101(a) or 
(b) will be required to verify that the 
aircraft operator with a full all-cargo 
security program is on an approved list 
maintained by TSA in order to accept 
cargo from it. 

Comment: AAPA and Singapore 
Airlines oppose implementation of 
extraterritorial measures and instead 
emphasize collaborative discussions to 
mitigate the terrorist threat without 
affecting air cargo operations. 

TSA response: In this final rule, TSA 
regulates the civil operations of U.S. 
aircraft operators, wherever they may 
operate. The application of the final rule 
to part 1546 air carriers is generally 
limited to operations from and within 
the United States, or to the United 
States, effective at the last point of 
departure. In the latter case, compliance 
with foreign government security 
requirements that TSA determines are 


equivalent to U.S. part 1544 
requirements generally comply. ‘ 

Comment: Japan Airlines as 
whether §§ 1546.101 and 1546.103 
apply to cargo flights making only a 
technical stop in the United States. 

TSA response: Foreign air carriers 
operating aircraft in all-cargo operations 
must apply security measures for 
technical stops in a similar manner as 
for passenger operations. These security 
measures are detailed in TSA-approved 
security programs, related Security 
Directives, and emergency amendments. 
The specific security measures are 
sensitive security information. 

Comment: Several commenters, 
including Singapore Airlines and the 
British Embassy, want TSA to treat 
foreign air carriers under part 1546 as 
equal to domestic aircraft operators 
under part 1544. In addition, the British 
Embassy states that many countries’ ° 


- national security program requirements 


exceed those proposed by TSA, and 
wants confirmation that, in such cases, 
these national security programs will be 
deemed acceptable to TSA. 

TSA response: Parts 1544 and 1546 
are functionally equivalent. The United 
States recognizes that part 1546 air 
carrier operations conducted in 
accordance with foreign government 
procedures, and with a similar level of 
security to U.S. part 1544 operations, 
generally suffice to meet TSA security 
requirements. Foreign government 
procedures may include measures that 
are at least comparable to what is 
required of part 1544 operations. 

Comment: IATA and Japan Airlines 
recommend allowing foreign air carriers 
to submit existing security programs for 
approval instead of submitting a new 
program under these rules. In addition, 
Singapore Airlines and Nippon Cargo 
Airlines ask if TSA will accept the 
current All-Cargo International Security 
Procedures (ACISP). 

TSA response: TSA is adjusting 
security programs such as the Model 
Security Program (MSP) and ACISP to 
achieve the security requirements of the 
final rule. TSA is issuing these security 
programs to the regulated parties for 
review and comment sometime on or 
after publication of the final rule. 
Foreign air carriers must still submit all 
such programs to TSA for review and 
consideration before final approval. The 
measures of a part 1546 security 
program that provide a level of security 
similar to the U.S. part 1544 operations 
are generally sufficient for operations 
departing to the United States, satisfy 
the requirements of the final rule, and 
are acceptable to TSA. TSA acts through 
its international air carrier principal 
security inspector and works with the 


regulated party to develop measures 
capable of producing a similar level of 
security. 


Form, Content, and Availability of 
Security Program 

Comment: Singapore Airlines 
supports § 1546.103 and AAPA wants 
TSA to provide air carriers with the 
information about cargo shippers and 
IAC security programs. Japan Airlines 
asks if foreign air carriers have 
flexibility and discretion with respect to 
fashioning security measures for 
inclusion in security programs, so long 
as those measures are acceptable to 
TSA. 

TSA response: TSA considers all 
security programs SSI and restricts 
access to applicable regulated entities. 
Regulated entities may request 
amendments to their security program 
following the procedures established in 
the regulations applicable to their 
specific operation. Aircraft operators do 
not have a need to know the contents of 
an IACSSP. 

Comment: NCBFAA recommends 
creating a frequently asked questions 
section on the TSA Web site to address 
issues regarding each new proposed 
regulation. 

TSA response: TSA offers regulated 
entities security program updates, 
including information similar to 
frequently asked questions sections, 
through secure web-boards. Questions 
about accessing these web-boards 
should be directed to a regulated 
entity’s principal TSA contact. 


IL.F. Costs of IAC Training and Materials 


Comment: Several IACs, British 
Airways, the Airforwarders Association, 
and Singapore Airlines support 
§ 1548.11 on training and knowledge for 
individuals with security-related duties. 
Other IACs, NACA, RACCA, and Brinks, 
want TSA to clarify what the required 
training includes. These commenters 
ask: ‘ 

e Who is going to pay for the 
training? 

¢ What training will TSA require? 

e Who will provide the training and 
training materials? 

e How often must IACs train the 
personnel? 

e What is the timeframe for 


. accomplishing the training? 


FedEx proposes that TSA offer 
training and certification directly to any 
trucker or warehouseman who wishes to 
volunteer, and use vendor certification . 
as evidence of IAC training. In addition, 
FedEx states that the contractors should 
directly pay for training, and TSA 
should pay for the expense of 
administering the training. 
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TSA response: TSA is developing 
computer-based instructional materials 
and a testing tool, including a minimum 
standard that an employee must meet 
and protocols for situations where 
employees fail to meet the threshold. 
TSA also is developing the curriculum 
and training materials, and is including 
specific requirements for training and 
testing IAC employees in the revision of 
the IACSSP. The rule requires that 
training be completed at least annually 
for each authorized employee or agent. 
The IAC bears the cost of training each 
of their employees or agents. 

Comment: FedEx objects to holding 
IACs responsible for training and testing 
employees of contractors, 
subcontractors, or agents, such as 
truckers or warehousemen, who may 
have unescorted access to cargo. They ~ 
believe the proposal is impractical, cost- 
prohibitive, and that it would impose an 
unfair burden on IACs. FedEx argues 
that TSA has underestimated the 
number of individuals who will require 
training, as well as the cost associated 


with the training. FedEx states that TSA 
calculated only the cost associated with 
training employees of an IAC, but that 
it did not include the cost associated 
with an IAC training the employees of 
any agents, contractors, or 
subcontractors that may have 
unescorted access to air cargo. FedEx 
interprets this requirement to mean that 
they would have to train all drivers, 
warehouse, and office staff of any 
trucker or courier who may pick up 
cargo designated for shipping via 
airfreight. They state further that there 
are several million licensed drivers in 
the United States, and even if only 25 
percent (approximately 500,000) drivers 
are involved in the delivery of air cargo, 
according to TSA’s estimate of $100 per 
individual for the cost of training, the 
cost to IACs will exceed $50 million. 
This estimate does not include the cost 
associated with training new hires, as 
there is a high turnover employee rate 
in the trucking 
TSA response: TSA has clarified the 
applicability of [AC requirements. The 


regulation requirements apply to 
regulated party employees and agents. If 
an IAC uses others to perform functions 
that have security consequences, the 
IAC must make sure that those persons 
have proper training. TSA is not 
requiring air cargo operators with a 
‘security program to comply with IAC 
requirements and believes FedEx has 
extended its estimate beyond the 
requirements of this regulation. 


IL.G. Cost Benefit Analysis 


A separate final regulatory analysis is 
provided on the docket. A summary of 
the final regulatory analysis appears in 
this document under the section “V. 
Rulemaking Analyses and Notices, A. 
Regulatory Evaluation Summary.” To 
assist the readers of this section, TSA is 
providing a table that shows, at the 
summary level, the changes from the 
NPRM to the final rule. The details of 
these changes are found in the full 
regulatory evaluation on the docket. 
Summary of changes: 


Requirement 


10 year cost 
NPRM | Final rule | 


Delta 


Remarks 


Costs First Associated With Requirements Under November 2003 SD & March 


2005 Security Program Amendments 


rity program amendment). 


under SD). 


entering aircraft(currentiy done under SD). 


under SD). 


Subtotal ................ 


Passenger Flight Cargo Screening (first imple- 
mented under SD, currently done under secu- 


Ail-Cargo Flight Cargo Screening (currently done 
Require All-Cargo operators to screen persons 


All-Cargo Security Coordinators (currenlty done 


$493.1M | $1,491.1M +$998.0M 
166.4M 328.0M +161.6M 
33.7M 35.2M +1.5M 
0.2M 0.0M —0.2M 


693.4M 1,854.5M 


1,160.9M 


Cost driven by congressional mandate to triple 


cargo inspections and public comment. 


Public inputs on costs. 


Implementation cost change. 


Double Counted in NPRM. 


Costs Associated With Requirements Originating Under This Rule 


Security Identification Display Area (SIDA) 
CHRCs for individuals inspecting cargo 


aircraft over 45,000 kg. 
New aircraft inspection requirements 
TSA Managed Known Shipper Database’ 
Develop/implement IAC and Agent Training 


IAC Security Program Requirements 


Subtotal ..... 


Total 


Security Threat ASSESSMENT $3.7M 


Implementation of All-Cargo security program for 


0.9M 10.9M +10.0M 
0.5M 5.7M +5.2M 

26.6M 0.7M| —25.9M 
36.6M 38.2M +1.6M 
15.1M 35.6M +20.5M 
36.0M 46.5M +10.5M 

166.7M 


143.9M 


$4.6M + $1.0M 


837.3M —2,011.9M +1,183.8M 


Population Increase but admin cost greatly re- 


. duced. 


Costs Identified in comments. 
Increased Population. 
Removed LEO costs. 


Implementation cost change. 
Remained the same. 
Increase in population requiring training and 


training development cost. 


Change in Population. 


Comment: ACI-NA and the Atlanta 
International Airport believe that 
airports and IACs should not be 
obligated to obtain equipment and staff 
to support these regulations. They 
believe that TSA or DHS should either 
fund the new security mandates or take 


responsibility for securing cargo } 
operations. United Airlines believes that 
the NPRM’s economic analysis fails to 
consider the impact on U.S. passenger 
carriers. United Airlines believes the 

solution is to enact a cargo-screening 

program based on Federal screening of 


freight as Congress intended. United 
Airlines believes that TSA should 
review methods of defraying costs borne 
by carriers before they pursue screening 
initiatives that burden carriers. 

TSA response: Only cargo accepted 
under the known shipper program may 
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be transported on a passenger aircraft; 
however, Congress chose not to require 
Federal Government employees to 
conduct screening of such cargo. 
Moreover, Congress did not require that 
Federal employees must conduct cargo 
screening for aircraft in all-cargo 
operations. TSA has required aircraft 
operators conduct cargo screening since 
November 2003, and, in part to mitigate 
the costs cited by the commenter, 
provides a degree of flexibility for the 
operators to fulfill these requirements 
within their operational environment. 

Comment: RACCA estimates that’ 
because of the high turnover rate in the 
industry, actual STA cost per employee 
is $150. RACCA believes that air carriers 
need this money for applications that 
have a direct bearing on safety, like pilot 
training and aircraft maintenance. 
RACCA states that the threat is minimal, 
but the cost may be crippling for an 
industry that operates with narrow 
margins. They state further that these 
costs are a burden for many small air 
cargo operators and may precipitate 
cost-cutting measures that will have a 
negative impact on overall safety. 

TSA response: RACCA did not 
provide sufficient information to 
determine how they computed actual 
STA costs per employee. TSA has been 
able to further refine the STA systems 
and eliminate some costs, lowering the 
cost of STA per applicant. As our 
vetting and credentialing capabilities 
have grown, we are now able to 
accomplish these checks more 
expeditiously and economically. TSA 
allows certain comparable checks in 
lieu of an STA. Additionally, there is no 
requirement to renew an STA as long as 
the STA-holder qualifies as 
continuously employed. Lastly, in a 

post 9/11 world, industry must meet 
both safety and security requirements. 

Comment: IATA estimates 
implementation will be 2 to 4 times 
higher than the TSA estimate ($3.7 
million), or $7.4 to 14.8 million over 10 
years. For the expansion of SIDA, IATA 
estimates that the cost to the industry is 
4 times the TSA estimate ($1.4 million), 
or $5.6 million over 10 years. [ATA 
estimates that the actual cost to 
implement full all-cargo security 
programs will be 3 to 4 times the TSA 
estimate ($26.6 million), or $80 to $106 
million over 10 years. Although TSA 
did not provide any cost estimates for 
the implementation of the known 
shipper database, IATA estimates the 
cost to the industry to be between $1 
and $2 million per year. For the 
enhancements to the IACSSP, IATA 
estimates that the costs are 25 to 30 
percent greater than the TSA estimate 
($36 million), or $45.0 to $47.0 million 


over 10 years. IATA estimates that the 
training requirements for [ACs will be 2 
times that TSA estimate ($15.1 million), 
or $30 million over 10 years. Overall, 
IATA estimates that the proposed rules 
will cost the industry 80 percent more 
than the TSA estimate ($49 million), or 


~ $88 million a year. 


TSA response: Although the STA 
population numbers did in fact increase 
in the final regulatory analysis, there 
was a Corresponding decrease in the 
unit costs of the STA as TSA was able 
to eliminate some costs. The new 
number for the STA is $4.6 million for 
the 10 years. TSA is providing a 
reduction in the unit cost of the STA 
check from $55 to $38, which explains 
TSA’s computed cost of $4.6 million 
versus IATA’s $7.4 to $14.8 million. - 
TSA accepted recommendations from 
IATA and others, and the SIDA 
expansion rounds to $10.9 million over 
10 years. TSA’s recalculation for the 
IACSSP of $46.5 million is near the top 
of IATA’s $45-47 million. The new IAC 
training numbers are $35.6 million 
versus IATA’s $30 million. Contrary to 
IATA’s comment that TSA did not 
provide information on Known Shipper 
costs, TSA documented those costs as 
TSA costs rather than industry costs in 
the NPRM evaluation. A discussion of 
the Known Shipper program costs are 
on page 46 of the final regulatory 
evaluation. 

Comment: ATA and British Airways 
question the distribution of the funding 
for the proposed rules. They state that, 
as currently allocated, the costs fall 
disproportionately on air carriers, 
because estimated air carrier allocation 
($758 million) constitutes 90 percent of 
the total estimated security costs ($837 
million). They state further that the 
annual costs to all parties will exceed 
the $100 million annual threshold and 
would make the NPRM significant 
under Executive Order 12866. 

TSA response: TSA has determined 
that this rule is significant under 
Executive Order 12866 guidelines, as 
discussed in the Regulatory Evaluation 
Summary of this. preamble (Section 
V.A.). TSA has listened to concerns both 
about cost and security. The largest 
portions of costs are directly related to 
the actual screening conducted by the 
airlines. TSA believes it has complied 
with legislative intent that this be a 
private sector responsibility rather than 
a governmental function. TSA is 
unaware of a mechanism for the 
government to redistribute private 
sector costs for the required inspections. 

Comment: Delta estimates that the 
financial impact to aircraft operators in 
year one will be $56.2 million, or $493.1 
million in 10 years, and states that the 


preposed unfunded security mandates 
add significant costs to their business. 
Delta believes that TSA’s assumptions 
about aircraft operator’s ability to secure 
operating and capital funding for 
screening are not correct. Delta believes 
further that TSA-based calculations 
from an early 2002 report are 
significantly inaccurate, and expresses 
concern about the continued viability of 
cargo in the passenger air carrier market. 

TSA response: TSA computes the ten ~ 
year impact to the carriers at $1.9 billion 
versus approximately $760 million in 
the NPRM evaluation. TSA has accepted 
numerous inputs from the public 
comments to revise the cost estimates. 
The largest portion of these costs, the 
screening costs, has been in place for 
sometime, through Security Directives 
and security program amendments. TSA 
is codifying these measures at this time. 
Also, the tripling of cargo screening as 
required by legislation was the single 
largest source of change. TSA is not 
making any assumptions about capital 
availability to aircraft operators. The 
fact that the screening requirements 
have been in place would suggest that 
the market has already adjusted to a 
requirement affirmed in legislation. 
Assumptions about capital expenditures 
in the full evaluation were based upon 
the likelihood of future cost savings 
using automated equipment over 
manual inspections. The evaluation 
reiterates that TSA has not mandated 
the purchase of any screening 
equipment in this rule. Other than 
screening equipment, TSA is unaware of 
what other capital costs Delta might be 
referencing. 

Comment: FedEx states that as 
proposed, the rules will require STAs 
for over 500,000 drivers that have 
potential access to cargo. According to 
this estimate, STA implementation will 
cost the industry $27.5 million for only 
truck drivers ($55 per individual). 
NACA states that the TSA estimate of 
employees that will require training is 
below the actual number, and NACA 
estimates that in their industry alone, 
20,000 people will need the proposed ~ 
training. 

TSA response: The public comments 
clearly reflected a broader assumption 
about requirements than TSA intended. 
TSA has examined the need for STAs in 
passenger and cargo operations and has 
reworded the scope of the new 
requirements more clearly to state 
which employees and agents of a carrier 
do require the STA in accordance with 
security considerations. TSA has 
adjusted these costs with these new 
population estimates to reflect TSA’s 
expectation of a narrower coverage than 
reflected in the public comments. 
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Comment: NCBFAA states that TSA 
underestimates the cost of the new 
measures for air forwarders, many of 
which are small businesses. NCBFAA 
questions the basis for TSA’s estimate of 
3,800 IAC entities and 26,600 IAC 
employees. NCBFAA questions the lack 
of underlying support for this 
conclusion, and believes more 
employees will be affected by the 
proposed rules. To support this, 
NCBFAA states that most IACs are also 
surface and ocean forwarders, non- 
vessel operating common carriers, 
customs brokers, warehousemen, and 
motor carrier brokers. Hence, the 
number of employees directly involved 
in airfreight operations is only a portion 
of the total employees that might have 
access to cargo. Consequently, NCBFAA 
states that the TSA estimate for total 
compliance ($51 million) is an 


- understatement of the true cost to the 


industry. NCBFAA recommends TSA 
undertake a more comprehensive 
impact and regulatory flexibility 
analysis of the LAC industry for more 
accurate assessment of the IAC 
population. 

TSA response: TSA maintains an 
operational database that reflects 
approximately 3800 [ACs who have 
identified themselves to TSA. These 
businesses already interact with TSA 
security personnel and TSA has 
identified them as currently providing 
services to aircraft operators. During 
preparation of the final rule, the 2002 
Economic Census data became available 
which revealed both more firms and a 
higher average employee per firm value 
for the general group of freight 
forwarders. Public input during the 
comment period and discussions at TSA 
revealed that there was a 
misunderstanding of the STA coverage. 
Clearer language has been provided and 
consequentially this evaluation 
expanded the numbers to use the 2002 
Economic Census !® numbers, which 
were unavailable at the time of the 
original evaluation. Please see the 
separate full regulatory evaluation 
available on the docket. STAs and the 
changes are discussed in the section 
labeled Cost of Compliance: Name 
Based Background checks and Table 17. 

Comment: AAAE believes that the 
proposed rules are an unfunded 
mandate for airports. They state further 
that the cost of expanding SIDA 
involves more than just the physical 
expansion of the space; airports with 
more remote cargo operating locations 


“15 2002 Economic Census, Support Activities for 
Transportation: 2002, Transportation and 
Warehousing Industry Series at http://www. 
census.gov/econ/census02/guide/INDRPT48.HTM. 


will need to increase the number of law 
enforcement personnel on the cargo 
ramp, while diverting law enforcement 
resources away from the passenger 
terminal facility. In addition, AAAE 
states that airports may need to expand 
significantly their badging offices to 
accommodate the additional cargo 
personnel, and states that the Memphis- 
Shelby Airport will have to badge 
15,000 FedEx personnel. 

TSA response: TSA reiterates that not 
every worker requires a background 
check, SIDA clearance, and a new 
badge. The SIDA guidelines have been - 
adjusted to allow the airports to work 
with aircraft operators to minimize the 
expansion of the SIDA, while still 
providing the necessary security. For 
example, the final evaluation clarifies 
that additional law enforcement officers 
do not need to be employed. Rather, the 
requirement is to have the ability to 
contact existing law enforcement 
officials. Also in the full regulatory 
evaluation, section on “Cost of 
Compliance: Airport Operators,’’ TSA 
has shown how it used the public 
comments to revise the costs and 
population needing badges. Based upon 
the information in comments, TSA 
believes it reasonable to reject the need 
to increase staffing for this expected one 
time increase. Memphis is an example 
of several locations that have national 
hubs for the Nation’s largest parcel and 
express shippers. TSA invites the 
airport and shippers to work with us in 
order to use the flexibility and 
alternatives that TSA authorizes. 

Comment: IATA states that TSA 
underestimates the number of affected 
employees, and two IATA members 
indicate that depending on the 
definition of unescorted access to cargo, 
they will have at least 63,000 impacted 
staff, mainly cargo handlers and drivers. 
The Airforwarders Association states 
that TSA’s estimate of the number of 
IACs is correct, but that the number of 
affected IAC employees is incorrect, and 
recommends revaluation. ATA states 
that depending on the scope of the 
requirement, the number of individuals 
subject to either an STA or CHRC could 
be ten times greater than the 63,000 
estimated by TSA. 

TSA response: TSA has examined the 
public comments along with new data 
available in the 2002 Economic 
Census.16 Census numbers do not 
support a three-fold expansion of the 
population while keeping the number of 
businesses constant. The new Census 


16 Support Activities for Transportation: 2002, 
Transportation and Warehousing Industry Series at 
http://www.census.gov/econ/census02/guide/ 
INDRPT48.HTM. 


number of firms and the average 
employee per business value increased 
only slightly. Additionally, given that 
some of the public comments agree with 
TSA’s original numbers, TSA believes 
that there has been confusion on to the 
extent the STA or CHRC were going to. 
be required. The full regulatory 
evaluation provides several pages of 
detail in the section “Cost of 
Compliance: Indirect Air Carriers’ and 
in the full evaluation tables 13-17. 
Based on extensive internal discussion 
of very knowledgeable subject matter 
experts, TSA believes the new language 
provides much clearer guidance and the 
Census number adjustments are an 
appropriate estimate. 


II.H. 100 Percent Inspection of Cargo 


TSA invited comments in the NPRM, 
but did not propose requirements, for 
the physical inspection of 100 percent 
of air cargo. 

Comment: The majority of comments 
TSA received on this issue, including 
comments from Air France, ATA, 
British Airways, IATA, Singapore 
Airlines, and several IACs, oppose 100 
percent inspection of air cargo. The 
consensus of these comments is that 
requiring 100 percent inspection of air 
cargo would be impractical in an 
industry dependent on just-in-time 
deliveries, without advances in targeting 
methodology, data, and technology. 
ATA states further that the 100 percent 
inspection of cargo is not warranted or 
required under ATSA, nor is it justified 
under any risk-based analysis that TSA 
has shared with the industry. A small 
minority of comments, including 
comments from ALPA and the 
International Brotherhood of Teamsters, 
support 100 percent inspection of air 
cargo. 

TSA response: TSA is not requiring 
100 percent inspection of air cargo at 
this time. As mentioned in the proposal 
at 69 FR 65266, TSA considered 
requiring 100 percent inspection of air 
cargo, but determined to continue with 
a layered approach of security measures 
and to pursue a risk-based targeting 
strategy to identify higher risk cargo for 
additional scrutiny. This conclusion is 
affirmed by, and derived from, the 
Government Accountability Office 
report on Vulnerabilities and Potential 
Improvements for the Air Cargo 
System,'” the Department of 
Transportation’s Office of the Inspector 
General Audit of the Cargo Security 


‘Program,!® and TSA’s Air Cargo 


17 GAO-03-344, December 2002. 
.18 Report Number SC-2002-113, Sep. 19, 2002. 
This report is SSI. 
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Security Scenario Analysis. These 
reports have cautioned that, in the 
absence of an appropriate targeting 
methodology and data, requiring 
inspection of 100 percent of air cargo 
would severely burden the just-in-time 
delivery that is currently a key 
competitive feature of many U.S. 
manufacturing and distribution 
industries. In addition, 100 percent 
inspection could have particularly 
severe negative impacts on aircraft 
operators, IACs, and their employees 
and agents. TSA has focused on 
deploying currently available tools, 
resources, and infrastructure in a 
targeted manner to provide effective 
security in the air cargo environment, 
and has laid out a path for accelerated 
research and development of even more 
effective tools. 


ILI. Unknown Shipper Cargo 


TSA invited comments in the NPRM, 
but did not propose requirements, about 
allowing unknown shipper cargo on 
passenger aircraft after proper screening. 

Comment: ATA, CAA, Delta, RAA, 
and other commenters request that TSA 
consider allowing cargo from unknown 
shippers into passenger aircraft after 
proper screening. These comments 
assert that TSA should permit cargo on” 
passenger carriers subject to inspection. 

TSA response: While TSA appreciates 
these comments, at this time TSA 
declines to allow the transport of 
unknown shipper cargo on passenger 
aircraft. Currently, no technology or 
inspection techniques exist with 
sufficient versatility to handle the vast 
array of cargo configurations, and 
commodities to ensure security, while 
maintaining acceptable throughput, or 
processing time. TSA continues to 
collaborate with the industry in an effort 
to develop technology solutions to 
improve the effectiveness and efficiency 
of the cargo screening process. 


IJ. Terms Used in This Subchapter 


Comment: British Airways, AEA, 
IATA, and the International 
Brotherhood of Teamsters support the 
definition of “Indirect air carrier’’ in 
§ 1540.5. British Airways and AEA state 
that the expanded coverage is consistent 
with proposals from the European 
Commission. AAPA and IATA suggest 
that the definition should include 
equivalent entities of [ACs operating 
outside of the United States. Purolator 
suggests that the United States Postal 
Service and foreign postal services 
should be included in the definition. 

TSA response: TSA is working closely 
with the European Commission to 
establish the basis of mutual recognition 
of its regulated agent and/or IACSSP. 


The U.S. Postal Service is not subject to 
the provisions of this rule. The security 
of the U.S. Mail is covered under a Mail 
Security Program that provides an 
appropriate level of security for mail 
transported via aircraft. 

Comment: The Denver International 
Airport wants TSA to define the term 
airport grounds, and three commenters 
recommend adopting a definition for the 
terms “‘cargo”’ and “access to air cargo.”’ 

TSA response: ‘‘Cargo”’ is defined in 
49 CFR 1540.5. TSA is revising the 
language of §§ 1544.228, 1546.213, and 
1548.15 to include those individuals 
specifically authorized by the aircraft 
operator, foreign air carrier, or IAC to 
have unescorted access to air cargo. As 
stated in the preamble to the NPRM at 
69 FR 65270, ‘““The SIDA would only be 
extended to areas on airport grounds.” 
The requirement to extend SIDA to 
cargo operations is specific to the area 
used by an aircraft operator under a full 
all-cargo program, as provided in 
§ 1544.104(h) and by a foreign air carrier 
under § 1546.101(e). Therefore, the 
proposed extension of the SIDA applies 
only to those areas regularly used to 
load or unload cargo on larger all-cargo 
aircraft under a full all-cargo security 
program. TSA is modifying 
§ 1542.205(a)(2) to reflect this intention 
by adding the words “‘air operations 
area” instead of the words “airport 
grounds” and by deleting the reference 
to areas used “‘to sort cargo.” 

Comment: Air France and Global 
Express Association propose that TSA 
harmonize terms used in cargo 
operations, like “known shipper,” 
“consignor,” “regulated agent,” and 
“TAC.” 

TSA response: TSA believes that the 
terms “known consignor” and “known 
shipper” are similar, in general. 
However, TSA’s use of the term ‘“‘known 
shipper” is specifically dependent on 
meeting the criteria and required 
measures in TSA-approved security 
programs. Similarly, the terms 
“regulated agent” and “‘indirect air 
carrier” are alike, in general. However, 
TSA’s use of the term ‘‘indirect air ~ 
carrier’ only applies to entities within 
the United States, and subject to the 
required measures in TSA-approved 
security programs, while “regulated 
agents” are located outside ofthe 
United States and subject to ICAO 
standards and a State’s national 
requirements. 


II.K. Persons and Property Aboard the 
Aircraft 

Comment: CAA, FedEx, NACA, and . 
UPS recommend that TSA revise 
§§ 1544.202 and 1546.202 to apply only 
to persons who board the aircraft for 


transportation. ATA recommends 
distinguishing individuals and the 
applicable screening requirements to 
require 100 percent screening of 
individuals boarding the aircraft for the 
purpose of transportation, and random 
screening of those boarding the aircraft 
for a limited purpose and amount of 
time. : 


TSA response: TSA is adding the 
phrase ‘‘for transportation” in 
§§ 1544.202 and 1546.202. The intent of 
proposed §§ 1544.202 and 1546.202 is to 
screen persons who are onboard the 
aircraft in flight, for weapons, 
explosives, incendiaries, and other 
destructive substances or items. Persons 
who enter the aircraft on the ground for 
servicing or maintenance are subject to 
other security measures, which may 
include some screening for prohibited 
items, in airport areas where all-cargo 
aircraft operations are conducted. 


II.L. Other Issues and Sections 
Proposed Compliance Schedule 


Comment: AAAE, the Savannah 
Airport Commission, the NCBFAA, and 
others state that the compliance 
schedules are brief and unrealistic. 
AAAE recommends providing waivers 
to airports that cannot comply in 90 
days. Only one commenter, an 
insurance company, states that the 180- 
day schedule to introduce new training 
requirements is too long. 


TSA response: TSA believes this final 
rule allows adequate time for airport 
operators, aircraft operators, foreign air 
carriers, and IACs to comply. Further, 
TSA notes that the complexities 
involved in compliance, as well as 
anticipated costs, have been carefully 
weighed where deadlines are 
established. Where difficulties are 
encountered, airport operators, aircraft 
operators, foreign air carriers, and IACs 
are encouraged to contact their TSA 
Principal Security Inspector or local 
Federal Security Director. TSA attempts 
to ensure a realistic approach to 
compliance timeframes, but recognizes 
that such timeframes are sometimes not 
met for good cause, and is prepared to 
extend reasonable consideration on a 
case-by-case basis, as warranted. 


Use of Loring Air Force Base 


Comment: Ten commenters, including 
the U.S. Senate Committee on 
Government Affairs, a U.S. 
Representative from Maine and the 
Governor of Maine, recommend the use 
of Loring Air Force Base in Northern 
Maine as an emergency site to land 
inbound international cargo aircraft 
found to pose an imminent threat. 


“ite 


Federal Register / Vol. 


71, No. 102/Friday, May 26, 2006/Rules and Regulations 


30495 


TSA response: The Intelligence 
Reform and Terrorism Prevention Act of 
2004 requires the Secretary of 
Homeland Security, in coordination 
with U.S. Department of Defense and 
FAA, to submit a report on current 
procedures to address the threat of all- 
cargo aircraft that are inbound to the 
United States from outside the United 
States, and an analysis of the benefits of 
establishing secure facilities along 
established aviation routes for the 
purposes of diverting and securing 

_ aircraft that may pose a threat. While 
this rule does not specifically address 
this issue, TSA is considering these 
comments in the development of the 
report to Congress on the feasibility of 
establishing these sites as required by 
sec. 4054 of the Intelligence Reform and 
Terrorism Prevention Act of 2004. 


STA for Passengers of All-Cargo Aircraft 


TSA invited comments in the NPRM, 
but did not propose requirements, about 
requiring each person who boards an 
aircraft for transportation under an all- 
cargo security program to submit to an 
STA. TSA also invited comments about 
requiring persons who board an aircraft 
under an all-cargo security program who 
require prohibited items during the 
flight to perform their duties to submit 
to the assessment. There are five 
comments on this issue. 

Comment: Three commenters, British 
Airways, Air France, and ALPA, 
support STAs for individuals who board 
all-cargo aircraft for transportation. 

_ ALPA states that TSA must minimize 
access to the aircraft and the flight deck 
by permitting only those persons to 


board who have been properly vetted by ~ 


a 10-year, fingerprint-based CHRC. They 
also state that TSA should reconsider 
the practice of allowing employees who 
have not been vetted to ride aboard all- 
cargo aircraft as an employment benefit, 
without requiring them to meet the 
same security requirements applicable 
to other employees who work on or 
around the aircraft. In addition, ALPA 
notes that many foreign nationals travel 
as animal attendants aboard all-cargo 
aircraft, and often sit unsupervised just 
outside of the cockpit, in possession of 
items normally prohibited on aircraft. 
Two commenters, ATA and IATA, 
oppose this requirement. IATA states 
that STAs for-personnel boarding all- 
cargo aircraft are unnecessary when the 
Government has already vetted such 
personnel through the submission of 
master crew lists and flight manifests. 
Similarly, ATA recommends permitting 
air carriers to use current comparable 
procedures in these locations like 
submission of crew manifests to TSA. 


TSA response: TSA appreciates the 
responses to this particular issue and is 
further evaluating the impact and 
benefit of establishing an STA 
requirement for individuals onboard an 


- all-cargo aircraft. At this time, TSA 


declines to extend an STA requirement 
to these individuals. Screening 
requirements for individuals 
transported are addressed in applicable 
security programs, Security Directives, 
and Emergency Amendments. 
Individuals transported are currently 
checked against the TSA “No Fly” list 
and their persons and accessible 
property are inspected for prohibited 
items. 


Security of Aircraft and Facilities 


Comment: UPS recommends further 
clarification of “operational area of the 
aircraft” in § 1544.225(d) and suggests 
alternative regulatory text. The Airports 
Consultants Council asks if this 
provision transfers the responsibility for 
airport access control for an Exclusive 
Use Area and states that, if it does, TSA 
should clarify. 

TSA response: TSA declines to amend 
§ 1544.225(d). TSA is providing more 
clarification to this section through the 
security program revision. This 
provision does not transfer the 
responsibility for airport access control 
for Exclusive Use Areas. Under 
§§ 1542.111 and 1544.227, airports and 
aircraft operators may agree that control 
over a SIDA at cargo operations can be 
transferred to an aircraft operator. 


Fingerprint-Based CHRCs: Unescorted 
Access Authority, Authority To Perform 
Screening Functions, and Authority To 
Perform Checked Baggage or Cargo 
Functions 


Comment: Four commenters, 
including ATA and ALPA, support 
§ 1544.229. Swiss International Airlines 
notes that fingerprinting may not be 
necessary for an effective background 
check, and suggests that TSA harmonize 
these requirements with existing EU 
regulations. 

TSA response: TSA continues to 
collaborate with its foreign counterparts, 
where possible, in harmonizing security 
measures. 


IAC Security Programs: Approval, 
Amendment, Annual Renewal, and 
Withdrawal of Approval 


Comment: While the majority of 
commenters support § 1548.7, some 
believe that the process requires 
applicants to submit information 
already held by DHS under CBP’s 
Customs-Trade Partnership Against 
Terrorism program. The Airforwarders 
Association asks if § 1548.7(a)(1)(v) 


requires only addresses for United 
States and not foreign locations. In 
addition, the Airforwarders Association 
recommends facilitating the 
requirements of § 1548.7(a)(5) through 
harmonization of a non-governmental 
organization accreditation program. 
ACC opposes thé*duration of the 

§ 1548.7(a)(4) security program, and 
proposes instead that TSA grant only 
one initial approval, subject to 
continued inspection, to avoid 
processing of thousands of security 
programs each year. 

TSA response: TSA currently is 
evaluating the synergies that may exist 
between TSA’s IAC and CBP’s Customs- 
Trade Partnership Against Terrorism 
programs, and would consider changes 
to the IACSSP if appropriate. Part 1548 
does not apply to stations or locations 
outside the United States. TSA believes 
that the yearly revalidation process 
assists the [AC in reviewing its security 
posture and compliance with TSA 
requirements. Furthermore, TSA 
believes that a yearly revalidation 
requirement does not impose an 
unreasonable burden on the IAC 
community. 


IAC Security Coordinators 


Comment: Singapore Airlines, British 
Airways, ACC, and others support 
§ 1548.13. ACC, ACI-NA, and the 
Atlanta International Airport ask if this 
requirement is similar to aircraft 
operator security coordinator 
requirements and ask if aircraft 
operators must update their security 
programs to include IAC security 
information. 

TSA response: This requirement is 
based on the model of requirements for 
aircraft operator security coordinators. 
TSA does not require aircraft operators, 
foreign air carriers, or airport operators 
to maintain records of IAC security 
coordinators as part of their security 
programs. 

Comment: Freight Forwarders 
International questions the purpose of 
the security coordinator and what 
specific information TSA requires from 
this person. 

TSA response: The purpose of the 
security coordinator is to act as the 
security liaison between the regulated 
party and TSA. The security coordinator 
provides a single point of contact for 
communications involving threat 
information or security procedures, 
particularly those that are time-sensitive 
in nature. TSA is revising the IACSSP 
to include specific requirements for 
security coordinators. 

Comment: NCBFAA believes thatthe 
security coordinator requirement is 
impractical and unworkable for many 
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IACs, and imposes a particularly 
unnecessary burden upon smaller 
companies. As an alternative, NCBFAA 
recommends permitting an IAC to 
contract with a third party to act as its 
security coordinator or to rely on a 
contact person who works with the air 
carrier. 


TSA response: TSA believes that IAC 
personnel must perform the functions of 
the Security Coordinator. It is crucial 
that the security coordinator be in a 
position to identify security problems, 
raise issues with corporate leadership, 
and initiate corrective action when 
needed. The security coordinator and 
alternates must be appointed at the 
corporate level, and must serve as the 
IAC’s primary contact for security- 
related activities and communications 
with TSA. Furthermore, TSA believes 
that having a single person responsible 
better assists the IAC to meet current 
IAC requirements for oversight of the 
actions of agents performing security 
functions on behalf of the IAC. 


Security Directives and Information : 
Circulars for [ACs 


Comment: Many commenters support 
§ 1548.19, and IBM recommends making 
a sanitized Information Circular 
available to the shipping public, in 
particular if there is need for additional 
screening or inspections. 


TSA response: In principle, TSA 
agrees that there must be wide-ranging 
public access to security information, 
particularly as needed for compliance 
with security requirements and 
procedures. However, information that, 
singly or collectively, might indicate 
intelligence sources, methods or 
procedures, or aviation security 
procedures, must be protected. Striking 
the balance between these principles 
generally requires that access to 
particular pieces of security information 
be considered on a case-by-case basis. 


III. Section-by-Section Analysis of 
Changes 


PART 1520—PROTECTION OF 
SENSITIVE SECURITY INFORMATION 


Section 1520.5 Sensitive Security 
Information 


TSA provides the conforming 
amendments to § 1520.5(b) consistent 
with our proposals to restrict this 
information from public dissemination. 
TSA now expressly includes as SSI 
Security Directives and Information 
Circulars for [ACs. 


PART 1540—CIVIL AVIATION 
SECURITY: GENERAL RULES 


Section 1540.5 Terms Used in This 
Subchapter 


TSA is amending the definition of 
“Indirect Air Carrier’ to conform to 
other changes pursuant to this final rule. 
With these changes, freight forwarders 
who offer cargo to operators of larger all- 
cargo aircraft must have a TSA- 
approved security program. 
Accordingly, TSA has modified the 
definition of ‘Indirect Air Carrier’ by 
removing the word ‘‘passenger”’ from 
“uses for all or any part of such 
transportation the services of a 
passenger air carrier’’ in order to be 
consistent with TSA’s goal of extending 
a security regime to full all-cargo aircraft 
operations. 

TSA has also provided a definition for 
“unescorted access to cargo.” 


Section 1540.111 Carriage of 
Weapons, Explosives, and Incendiaries 
by Individuals 


TSA has expanded the applicability of 
this section to include persons on all- 
cargo aircraft. TSA amended paragraph 
(a)(1) by qualifying the applicability of 
this provision to the entire subchapter 
(Subchapter C—Civil Aviation Security) 
rather than to specific sections. This 
amendment is consistent with the 
expansion of security functions to 
persons and property onboard all-cargo 
aircraft under § 1544.202. 


Sections 1540.201 Through 1540.209 
Subpart C—Security Threat 
Assessments 


This subpart sets out the scope and 
basic requirements of a Security Threat 
Assessment (STA), including related 
fees. The STA includes a search by TSA 
of domestic and international databases 
to determine the existence of indicators 
of potential terrorist threats that meet 
the standards set in subpart C of part 
1540. The section also provides for 
review of a TSA determination that an 
individual should be denied unescorted 
access to cargo. 

Operators are required to ensure that 
employees and agents whom they 
authorize to have unescorted access to 
cargo undergo Security Threat 
Assessments or other TSA-approved 
checks under §§ 1544.228, 1546.312, 
and 1548.15. For a further discussion of 
the scope for each of these sections, see 
the section-by-section analysis of 
§ 1544-228 below. 

Under § 1540.203 operators are 
required to verify the identity of the 
employee or agent and submit specified 
information about that individual to 
TSA. TSA has provided a modest 


amendment to the information each 
individual must submit under 

§ 1540.203. This amendment includes 
decreases in the information required on 
previous residential addresses from 
seven to five years and adds a 
requirement to list the gender of the 
individual. TSA has determined that 
these changes provide sufficient 
information to conduct a thorough 
Security Threat Assessment. After 
assessing this data to determine whether 
the individual poses or is suspected of 
posing a threat to national security, to 
transportation security or of terrorism, 
under § 1540.205, TSA would notify the 
regulated party and the individual of its 
determination. This determination can 
take three forms: 

1. Determination of No Security 
Threat. This determination indicates 
that TSA has not found that the 
individual presents a known or 
suspected threat to security. Upon 
receipt of this notification, the operator 
may authorize the individual 
unescorted access to air cargo. 

2. Initial Determination of Threat 
Assessment. TSA issues this 
determination if TSA knows or suspects 
the individual of posing a security 
threat. The individual is able to appeal 
this determination through 
adjudication. Individuals are not 
permitted unescorted access to air cargo 
while the appeal is pending. For each 
proprietor, general partner, officer, 
director and owner of the entity as 
identified in § 1548.16, issuance of an 
Initial Determination of Threat 
Assessment may delay TSA approval of 
authority to operate under an IACSSP. 

3. Final Determination of Threat 
Assessment. If the individual was 
determined to present a threat after an 
initial determination was issued and the 
individual has an opportunity to appeal 
that determination, this determination 
informs the operator and the individual 
that he or she is barred from having 
unescorted access to air cargo. For each 
proprietor, general partner, officer, 
director, and each owner of the entity as 
identified in § 1548.16, issuance of a 
Final Determination of Threat 
Assessment may prevent TSA approval 
of authority to operate under an 
IACSSP. On a case-by-case basis, TSA 
may withhold authorization of an 
IACSSP until the IAC, or an applicant 
to be an IAC, demonstrates to TSA that 
a proprietor, partner, officer, director, or 
owner under § 1548.16 who received a 
Final Determination of Threat 
Assessment is unable to influence 
business practices of the IAC. 

Section 1540.207 sets out the appeals 
procedures to provide appropriate due 
process to individuals determined to 
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pose a security threat under this 
-subsection, including a written request 
for materials, within 30 days of receipt 
of the Initial Determination of Threat 
Assessment from TSA. TSA has 
included a cross reference to § 1540.207 
in § 1540.205(c)(4). Throughout the STA 
adjudication process, TSA may consult 
with other Federal law enforcement or 
intelligence agencies in assessing 
whether an individual poses a security 
threat under this subsection. 

Section 1540.209 establishes the fee 
requirements necessary to recover 
associated costs for Security Threat 
Assessments. TSA has modified the sum 
of the fee from the NPRM to reflect the 
most recent calculations, as described in 
the regulatory evaluation. 

The operator must not permit 
employees or agents to handle cargo, 
until TSA notifies the operator and the 
individuals of a Determination of No 
Security Threat. In cases where TSA 
issues a Determination of Threat 
Assessment, TSA may notify 
Government agencies for law 
enforcement or security purposes, or in 
the interests of national security. TSA 
recognizes that the requirement for 
security threat assessments under this 
final rule may cause affected businesses 
to alter their hiring practices. However, 
TSA believes that the security benefits 

of this requirement will be considerable 
and that TSA will be able to conduct the 
initial assessments in an expeditious 
fashion, providing timely notice to the 
regulated party. 


PART 1542—AIRPORT SECURITY 


Section 1542.1 Applicability of This 
Part 


Part 1542 currently applies to certain 
airports that serve certain passenger 
aircraft operations identified in parts 
1544 and 1546. These airports are 
required to have security programs. 
Some airports are not required to have 
security programs even though the 
aircraft operators served by the airport 
hold security programs under parts 1544 
or 1546. These aircraft operators include 
operations of a twelve-five program 
under § 1544.101(d) and of a full all- 
cargo program under § 1544.101(h). 

The new § 1542.1(d) expands the 
applicability of part 1542 to include 
each airport that does not have a part 
1542 security program that serves an 
_ aircraft operator with a security program 


under part 1544, or a foreign air carrier ~ 


under part 1546. This addition makes 
clear that TSA may enter an airport to 
inspect aircraft operators and foreign air 
carriers even if they are using an airport 
that is not otherwise required to operate 
under a TSA-approved security 


program. It is critical that TSA have 
access to those aircraft operations to 
conduct its inspection functions under 
§ 1542.5(e) to determine whether they 
are in compliance with applicable 
security requirements. 


Section 1542.5 Inspection Authority 


TSA added § 1542.5(e) to clarify that 
TSA may enter and be present at an 
airport that is not otherwise required to 
have a TSA-approved security program 
under part 1542 in order to inspect a 
TSA-regulated aircraft operator or 
foreign air carrier. 


Section 1542.101 General 
Requirements 


TSA deletes ‘‘under this part’’ from 
the sentence “‘No person may operate an 
airport subject to this part unless it 
adopts and carries out a security 
program” in § 1542.101(a), and adds © 
“subject to § 1542.103” to further clarify 
that airports under § 1542.1(d) are not 
required to meet other requirements of 
this part. TSA revises § 1542.101(b) by 
deleting ‘‘The airport’ and adding 
“Each airport subject to ““§ 1542.103”, 
and § 1542.101(c) by adding ‘‘subject to 
§ 1542.103” after “Each airport 
operator’ for the same reason. 


Section 1542.205 Security of the 
Security Identification Display Area 
(SIDA) 


TSA has clarified the applicability of 
this section in this final rule by 
modifying the language that was 
proposed in the NPRM for 
§ 1542.205(a)(2) to now include the 
phrase ‘‘the air operations area” in the 
section, and has deleted the reference to 
areas used “‘to sort cargo,” and added 
new paragraphs (a)(3) and (a)(4). 
Airports are required to create new, or 
expand existing, SIDAs to encompass. 
areas on airport grounds where cargo is 


’ regularly loaded on, or unloaded from, 


an aircraft operated under a full 
program or a full all-cargo program, or 
foreign air carriers under a security 
program as provided in § 1546.101(a), 
(b), or (e). Additionally, TSA clarified 
the scope of this requirement by adding 


- that the SIDA must be extended on an 


airport to areas where an aircraft 
operator, foreign air carrier, or indirect 
air carrier accepts cargo. Acceptance in 
this context means taking physical 
control of the cargo from persons such 
as a shipper, aircraft operator, foreign 
air carrier, indirect air carrier, or their 
respective employees or agents. In 
particular, this includes inside 
buildings such as cargo facilities, 
loading and unloading vehicle docks, 
and other areas where an aircraft 
operator, foreign air carrier, or indirect 


air carrier sorts, stores, stages, 
consolidates, processes, screens, or 
transfers cargo. 

TSA also revised § 1542.205(b)(2), 
which stated that an individual must 
undergo an employment history 
verification under § 1542.209 before 
gaining unescorted access to a SIDA. 
This section requires individuals to 
complete a fingerprint-based criminal 
history records check pursuant to 
§ 1542.209, rather than an employment 
history verification, and is consistent 
with § 1542.209. Finally, TSA adds 
§ 1542.205(c) to clarify that an airport 
operator that is not required to have a 
complete program under § 1542.103(a), 
is not required to establish a SIDA 
under § 1542.205. - 


PART 1544—AIRCRAFT OPERATOR 
SECURITY: AIR CARRIERS AND 
COMMERCIAL OPERATORS 


Section 1544.3 Inspection Authority 


This section currently refers to TSA 
inspection authority in secure areas, 
AOAs, and SIDAs. TSA amended this 
section under this final rule also to 
reflect authority to inspect other areas 
operated by an aircraft operator where it 
carries out security measures. These 
areas may include areas off of the 
airport, or operated by its agent in 
furtherance of the aircraft operator’s 
security responsibilities. The amended 
§ 1544.3(c) clarifies that TSA may enter 
and be present where an aircraft 
operator carries out security measures 
without access media or identification 
media issued or approved by an airport 
operator or aircraft operator, in order to 
inspect or test compliance, or perform 
other such duties as TSA may direct. 


Section 1544.101 Adoption and 


Implementation 


Under this final rule, all-cargo aircraft 
operations conducted in aircraft with a 
maximum certificated take-off weight of 
more than 45,500 kg (100,309.3 lbs.) 
must meet security requirements for a 
full all-cargo program under 
§ 1544.101(h) and (i). TSA refers to 
these security measures as the “‘full all- 
cargo security program.’’ Operations 
under a full all-cargo security program 
are no longer authorized to operate 
under the current twelve-five program, 
as provided in § 1544.101(d)(1), or 
under a voluntary domestic security 
— program (DSIP). 

TSA revised § 1544.101(e)(1), which 
lists the elements of the twelve-five 
program in all-cargo operations, to 
include: § 1544.202 (Persons and 
property onboard the all-cargo aircraft) 
and § 1544.205(a), (b), (d), and (f) 


- (Acceptance and screening of cargo: 
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Preventing or deterring the carriage of 
any explosive or incendiary, Screening 
and inspection of cargo, Refusal to 
transport, and Acceptance and 
screening of cargo outside the United 
States). 

This section also amends the 
requirements for aircraft under a twelve- 
five program from a maximum 
certificated takeoff weight “of 12,500 
pounds or more”’ to “more than 12,500 
pounds” as authorized under the 
Century of Aviation Reauthorization 
Act.19 


Section 1544.202 Persons and Property 
Onboard the All-Cargo Aircraft 


Section 1544.202 requires aircraft 
operators to apply security measures to 
persons who board their aircraft for 
transportation, and to the property of 
those persons. The words “who are 
carried aboard thé aircraft” are added in 
place of “‘board the aircraft’ to provide 
clarification of the scope of covered 
persons. This technical correction is 
consistent with the language of FAA 
requirements regarding carriage of _ 
persons under 14 CFR 121.583. Section 
1544.202 provides the means to prevent 
persons, who may pose a security threat 
from boarding, and to prevent or deter 
the carriage of unauthorized explosives, 
incendiaries, and other destructive 
substances or items. This section also 
provides for TSA to incorporate into 
security programs screening for 
unauthorized persons, or substances or 
items that could be used to pose a threat 
to transportation security. These 
requirements apply to both the twelve- 
five program in all-cargo operations and 
the new full all-cargo security program. 


Section 1544.205 Acceptance and 
Screening of Cargo 

._ TSA requires aircraft operators 
operating under a full, full all-cargo, or 
twelve-five program to prevent or deter 
the carriage of, and screen and inspect 
cargo for, any unauthorized persons, 
and any unauthorized explosives, 
incendiaries, and other destructive 
substances or items. This amendment is 
necessary to prevent and deter the 
introduction of stowaway hijackers, 
explosive devices, or other threats into 
air cargo. 
Section 1544.205(c) requires aircraft 
operators to prevent unauthorized 
access by persons other than an aircraft 
operator employee or agent, and adds 
that persons authorized by the airport 
operator or host government also may 
have access. For example, individuals 


19 Vision 100—Century of Aviation 
Reauthorization Act, Sec. 606 (Pub. L. 108-176, 117 
Stat. 2490, 2568, Dec. 12, 2003). 


such as customs inspectors and airport 
law enforcement officers must have 
access to such areas. TSA revised 
paragraph (c)(1) by adding ‘“‘any 
unauthorized person, and any 
unauthorized explosive, incendiary, or 
other destructive substance or item” in 
place of “unauthorized explosive or 
incendiary” to be consistent with the 
requirement throughout this rulemaking 
and the identified critical risks. 

TSA also strengthened the cargo 
acceptance requirements applicable to 
aircraft operators operating under a full 
program or a full all-cargo program. 
Pursuant to § 1544.205(e), an aircraft 
operator may accept cargo for air 
transportation only from entities that 
have comparable security programs. 
TSA will provide more information on 
comparable programs within the 
standard security programs. These 
requirements parallel those currently 
applied to operations conducted under 
a full passenger security program, in 
which the aircraft operator may only 
accept cargo from another aircraft 
operator or foreign air carrier with a 
comparable security program. 

TSA also requires each aircraft 
operator to carry out the requirements of 
its security program, for cargo to be 
loaded on its aircraft outside the United 
States under § ores TSA 
recognizes that not all the requirements 
of part 1544 can be carried out in other 
countries. Accordingly, we work with 
the host governments, under 
international agreements, to ensure that 
the security measures in place provide 
the appropriate level of security. 


Section 1544.217 Law Enforcement 
Personnel 

TSA is providing clarifying 
amendments to paragraphs (a) and (b), 
to add missing cross-references. 
Currently, operations under twelve-five 
programs and under private charter 
programs must comply with § 1544.217, 
regarding arranging for law enforcement 
support at airports where they operate. 
See § 1544.101(b), (c), (d), and (e). 
Requirements for law enforcement 
personnel are already a part of the 
security programs for the twelve-five 
and private charter programs. However, 
§ 1544.217 does not currently refer to 
those operators. This clarification adds 
these cross references, as well as adding 
a cross reference to the new full all- 
cargo program under § 1544. 101(h) and 
(i). 


Section 1544.225 Security of ratte 
and Facilities 

New § 1544.225 is amended to add 
paragraph (d), which requires operators 
of aircraft operating under a full 


program or a full all-cargo security 
program to prevent unauthorized access 
to the operational area of the aircraft 
while loading or unloading cargo. This 
requirement applies to operations 
conducted both within and outside a 
SIDA. TSA recognizes that current 
paragraph (b) requires all aircraft 
operators operating under security 
programs to prevent unauthorized 
access to each aircraft. The revisions to 
this section broaden this requirement 
for aircraft operated under a full or a full 
all-cargo security program, clarifying 
that the aircraft operator must prevent 
unauthorized access to the operational 
area around the aircraft during cargo - 
loading and unloading operations. 


Section 1544.228 Security Threat 
Assessments for Cargo Personnel in the 
United States 


In this final rule, TSA has provided 


revisions to each section about a 


regulated entity’s responsibilities for 
STAs. While these revisions comport 
with the scope of the NPRM, we have 
restructured the sections significantly, 
in order to be responsive to comments 
and provide greater clarity on the scope 
of personnel who are required to meet 


the STA requirements. The revisions 


clarify that the requirements apply to“ 
employees and agents of aircraft 
operators operating under a full program 
pursuant to § 1544.101(a) or a full all- 
cargo program pursuant to 

§ 1544.101(h), who are authorized to 
perform certain security duties without 
an escort. Likewise, these requirements 
apply to employees and agents of 
foreign air carriers under §§ 1546.101(a), 
(b), or (e), and LACs.2° Please refer back 
to the previous TSA responses regarding 
security threat assessments under 
section I]. Comment Disposition, for 
more information on this topic. 


This section is also satisfied by 
completion of a CHRC for unescorted 
access to SIDA, or by another STA 
approved by TSA. For instance, if the 
employee or agent has an STA for the 
issuance of a hazardous materials 
endorsement on a commercial driver’s 
license, in accordance with § 1572.5, 
TSA would approve that as acceptable 
for compliance with § 1544.228. 


20 The STA requirements also extend to an officer, 
director, and person who holds 25 percent or more 
of total outstanding voting stock of an IAC. 
However, TSA did not receive requests for 
clarification to this requirement. 
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Section 1544.229 Fingerprint-Based 
Criminal History Records Checks 
(CHRC): Unescorted Access Authority, 
Authority To Perform Screening 
Functions, and Authority To Perform 
Checked Baggage or Cargo Functions 


In the case of passenger aircraft 
operated under a full program, TSA 
already requires cargo screeners and 
their immediate supervisors in the 
United States to meet the CHRC 
requirements under § 1544.229(a)(3)(i). 
This amendments requires that 
individuals and their immediate 
supervisors in the United States who 


screen cargo to be transported on an all- . 


cargo aircraft with a full all-cargo 
program under § 1544.101(h) submit to 
a CHRC under § 1544.229. 

As stated earlier, TSA already 
requires airport operators to send to 
TSA certain personal information for 
each individual who has undergone a 
CHRC for a current SIDA or sterile area 
ID in order to perform an additional 
background check that is comparable to 
an STA. TSA is providing instruction to 
aircraft operators with a full or full-all- 
cargo security program to send to TSA 
the same type of information for cargo 
screeners who do not have current SIDA 
or sterile area IDs, and will also perform 
the additional check on this population. 
Most of these cargo screeners already 
have SIDA IDs and, thus, already are 
checked. 


Section 1544.239 Known Shipper ~ 
Program 


Section 1544.239 codifies the known 
shipper program in the Federal 
regulations. The “known shipper” 
concept, which differentiates cargo 
being shipped by recognized entities 
from that originating with unknown 
parties, has been a fundamental element 
of air cargo security since 1976. The 
program has also been recognized as a 
global standard by the International Air 
Transport Association (IATA) and was 
recognized by the U.S. Congress as a 
form of screening in the ATSA.?! 
Passenger aircraft operators operating 
under a full program are required to 
have a known shipper program, 
including measures to ensure the 
shippers’ validity and integrity, to 
inspect or further screen cargo, and to 
provide shipper data to TSA. Aircraft 
operators must meet these requirements 
in accordance with the standards 
detailed in their security program. The — 
known shipper program applies to 
passenger operations under full 
programs, and to those operations that 
elect to have a comparable security 


2149 U.S.C. 44901(a). 


program that allows interlining cargo to 
operations under a full program. 


PART 1546—FOREIGN AIR CARRIER 
SECURITY 


Section 1546.3 TSA Inspection 
Authority 


TSA is adding paragraph (c) relating 
to TSA authority to enter and be present 
in certain areas in order to inspect or 
test compliance or perform other duties. 
This amendment is parallel to the 
provisions in § 1544.3(c). This 
amendment reflects TSA’s authority in 
the specified areas. 


Section 1546.101 Adoption and 
Implementation 


Cargo operations of foreign air carriers 
that land or takeoff in the United States 
are required to conform to essentially 
the same requirements as those 
applicable to comparable operations by 
U.S. aircraft operators. This section 
broadens the provisions of § 1546.101 to 
require each foreign air carrier, landing 
or taking off in the United States, to 
adopt and carry out an appropriate 
security program for each covered all- 
cargo operation. This section establishes 
the requirements of an appropriate 
security program for a covered foreign 
air carrier conducting all-cargo 
operations in aircraft having a 
maximum certificated take-off weight 
greater than 45,500 kg (100,309.3 
pounds) (analogous to a U.S. full all- 
cargo security program under part 
1544), and in aircraft having a 
maximum certificated take-off weight 
greater than 12,500 pounds but not more 
than 45,500 kg (100,309.3 pounds) 
(analogous to a U.S. twelve-five program 
in all-cargo operations under part 1544). 
The requirement that a foreign air 
carrier with operations in aircraft that 
have a maximum certificated take-off 
weight greater than 12,500 pounds but 
not more than 45,500 kg under 
§ 1546.101(f) will supersede the current 
All-Cargo International Security 
Procedures requirements under 
§ 1550.7. See 69 FR 39339, Jan. 27, 2004. 


Section 1546.103 Form, Content, and 


' Availability of Security Program 


- In this section, TSA makes an 
administrative change to paragraph (a), 
removing the word “passenger” and 
changing “U.S. air carriers” to “U.S. 
aircraft operators” to acknowledge that 
certain all-cargo operations by a foreign 
air carrier now must be under a security 
program. 

In paragraph (b), TSA adds references 
to paragraphs (e) and (f) to the 
introductory text. This change broadens 


this section’s requirements to 
encompass cargo operations. 


Section 1546.202 Persons and Property 
Onboard the Aircraft 


This section parallels the 
requirements of those for aircraft 
operations in the United States. The 
words carried aboard the aircraft” 
are added in this final rule in place of 
“board the aircraft,” which was used in 
the NPRM, to provide clarification of 
the scope of covered persons. This 
technical correction is consistent with 
the language of FAA regulations at 14 
CFR 121.583. The rationale for this 
addition is described in the Section-by- 
Section Analysis for § 1544.202. 


Section 1546.205 Acceptance and 
Screening of Cargo 

This section clarifies aviation security 
regulations with respect to the duty of 
foreign air carriers for the security of air 
cargo loaded in, or destined for, the 
United States. TSA amends paragraph 
(a) and (b), and adds new paragraphs (c), 
(d), (e), and (f) to § 1546.205. These 
paragraphs are parallel to those for U.S. 
aircraft operators in § 1544.205. 

Paragraph (d), “Screening and 
inspection of cargo in the United 
States,” provides that each foreign air 
carrier must ensure that, as required in 
its security program, cargo is screened 
and inspected for any unauthorized 
persons, and any unauthorized 
explosives, incendiaries, and other 
destructive substances or items as 
provided in the foreign air carrier’s 
security program, in accordance with 
§§ 1546.207 and 1546.215, if applicable, 
before loading it on its aircraft in the 
United States. 

Paragraph (e), “Acceptance of cargo in 
the United States,” provides thateach _ 
foreign air carrier may accept cargo in 
the United States only from the shipper, 
or from an aircraft operator, foreign air 
carrier, or IAC operating under a 
security program under this chapter, 
with a comparable cargo security 
program as provided in its security 
program. 

Paragraph (f) provides that, for cargo 
to be loaded on its aircraft outside the 
United States, each foreign air carrier 
must carry out the requirements of its 
security program. 


Section 1546.213 Security Threat 
Assessment for Cargo Personnel in the 
United States 


In response to comments, TSA has 
revised this section from the NPRM to 
provide greater clarity to the scope of 
personnel who are required to meet the 
STA requirements. The rationale for the 
changes in this section are the same as 
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stated in the Section-by-Section 
Analysis for § 1544.228. 


Section 1546.215 Known Shipper 
Program 

TSA is codifying the Known Shipper 
program for foreign air carriers, parallel 
to the known shipper program 
applicable to domestic air carriers in 
§ 1544.239. The rationale for adding this 
section is the same as stated in the 
Section-by-Section Analysis for 
§ 1544.239. 


Section 1546.301 Bomb or Air Piracy 
Threats 


TSA has revised the opening 
paragraph of this section by deleting the 
text passenger operations” and the 
off-setting commas around this text. 
This amend provides that foreign air 
carriers in passenger and all-cargo 
operations are required to meet parallel 
security measures as aircraft operators 
in the same operations. 


PART 1548—INDIRECT AIR CARRIER 
SECURITY 


Section 1548.3 TSA Inspection 
Authority 


TSA added § 1548.3(c) to clarify that 
TSA may enter and be present where an 
IAC carries out security measures in 
order to inspect or test compliance, or 
perform other such duties as TSA may 
direct. 


Section 1548.5 Adoption and 
Implementation of the Security Program 


TSA has revised paragraphs (a), (b), 
and (c) of § 1548.5 regarding the 
adoption and implementation of the 
IACSSP. 

Paragraph (a) specifies that no IAC 
may offer cargo to an aircraft operator 
operating under a full program or a full 
all-cargo program specified in part 1544, 
or to a foreign air carrier conducting a 
passenger operation under § 1546.101(a) 
and (b), or an all-cargo program under 
§ 1546.101(e), unless that IAC has and - 
carries out an approved security 
program under part 1548. Where this 
part referred to ‘employees, agents, 
contractors, and subcontractors” in the 
NPRM, it now reads “employees and 
agents.”’ This change is not substantive, 
as contractors and subcontractors are 
agents with regard to security 
responsibilities. This change should 
provide a simplified understanding of 
persons with security responsibilities. 

Paragraph (b) broadens the scope of 
security measures that may be required 
in an individual IAC’s security program. 
Consistent with amendments made 
throughout this final rule, TSA is 
codifying existing requirements to 


prevent and deter unauthorized persons 
from using cargo to access passenger 
aircrafts. [ACs currently having cargo 
screening responsibilities under current 
§ 1548.5(b)(1) and their approved 
security programs must “‘[p]rovide for 
the safety of persons and property 
traveling in air transportation against 
acts of criminal violence and air piracy 
and the introduction of any 
unauthorized explosive or incendiary 
into cargo aboard a passenger aircraft.” 
The IAC now must “provide for the | 


_ security of persons and property 


traveling in air transportation against 
acts of criminal violence and air piracy 
and against the introduction of any 
unauthorized person, and any 
unauthorized explosive, incendiary, and 
other destructive substance or item as 
provided in the indirect air carrier’s 
security program.” 

This section also broadens the scope 
of IACs’ duties to include cargo to be 
carried on an aircraft operated under a 
full all-cargo security program, rather 
than solely in passenger operations. 
This change parallels the cargo security 
requirements in §§ 1544.205 and 
1546.205. 

Under paragraph (b)(1)(i), this 
requirement applies from the time the 
IAC accepts the cargo, to the time it 
transfers the cargo to an entity that is 
not an employee or agent of the IAC. 
This provision clarifies the existing 
IACSSP requirement that the IAC is 
responsible for carrying out security 
measures under this part when its 
employee or agent fulfills its function. 
Paragraph (b)(1)(ii) makes clear that 
security program requirements apply 
while the cargo is stored, en route, or 
otherwise being handled by an 
employee or agent of the IAC. Paragraph 
(b)(1)(iii) makes clear that security 
program requirements apply regardless 
of whether or not the IAC ever has 
physical possession of the cargo. For 
example, TSA notes that some IACs 
conduct their services only through 
telephone conversations or 
communications over the computer and 
use agents to transport the cargo 
physically. In these circumstances, the 
person with physical possession on’ 
behalf of the IAC is the IAC’s agent. 
When the agent has possession, the IAC 
remains responsible for ensuring that its 
security program requirements are met. 

Paragraph (b) also requires the IAC to 
ensure that its employees and agents 
carry out the requirements of the 
IACSSP. Thus, TSA’s change to 
paragraph (c) ensures that the content of 
each IACSSP reflects the scope of 
security measures established under 
§ 1548.5(b), references known shipper 
program requirements that are codified 


in § 1548.17, and establishes a new 
requirement that each IACSSP include 
documentation of the procedures and 
curriculum used to accomplish the 
training, under § 1548.11, of persons 


- who accept, store, transport or deliver 


cargo on behalf of the IAC. 


Section 1548.7 Approval, Amendment, 
Annual Renewal, and Withdrawal of 
Approval of the Security Program 


Paragraph (a) reflects that TSA has 
developed the IACSSP, rather than 
having each IAC develop its own 
security program. Thus, consistent with 
current practices, rather than submitting 
a security program for TSA approval, an 
applicant requests approval to operate 
under the IACSSP. This paragraph 
explains how an applicant must seek 
approval to operate under the IACSSP, 
including a record-keeping requirement, 
and a list of information that the 
applicant must submit to TSA for 
consideration. Paragraph (a) also 
outlines the process for approving an 
applicant’s operation under a security 
program, that approvals are effective for 
one year, and that the approved IAC 
must notify TSA of changes to the initial 
application. TSA uses the information 
submitted by IAC applicants to verify 
their legitimacy through a check of 
publicly-available records, and cross 
checks that information against data on 
terrorist databases. 

Paragraph (b) presents the processes 
an IAC must follow annually to seek 
renewed TSA approval to operate under 
the IACSSP. Annual renewal is a 
continuation, and codification, of the 
current practice under the IACSSP. [ACs 
must submit the renewal request to TSA 
at least 30 calendar days prior to 
expiration of the IACSSP, as well as 
other standards for the submission. 

Paragraphs (c), (d), and (e) primarily 
parallel changes made previously to 
similar requirements for airport operator 
security programs and aircraft operator 
security programs in §§ 1542.105 and 
1544.105. This section adds a new 
paragraph (c)(6), allowing a group of 
IACs to submit a proposed amendment 
together. Paragraph (d) is the same as 
the current paragraph (c). Paragraph (d) 
is separated into three subparagraphs for 
easier reading. Paragraph (d)(1) 
substitutes “aviation security” for 
“safety in air transportation or in air 
commerce”’ to clarify the breadth of 
TSA’s EA authority. Paragraph (d)(2) 
reorganizes existing EA standards to 
emphasize immediate effectiveness and 
that TSA will provide a brief statement 
regarding the rationale for the EA.. 
Finally, paragraph (d)(3) provides the 
IAC with 15 days to file a petition for 
reconsideration but provides that the 
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filing of the petition does not stay the 
effective date of the amendment. 
Paragraph (e) revises the existing 
Emergency Amendments (EA) standards 
of the existing paragraph (d). 

TSA codifies procedures for TSA to 
withdraw an IAC’s approval to operate 
under the IACSSP with the addition of 
paragraph (f). The standard for 
withdrawal is a TSA determination that 
the operation is contrary to security and 
the public interest. Paragraph (f) 
provides procedures for notice, 
response, and petition for 
reconsideration. The affected [AC would 
be able to request a stay of the 
withdrawal. TSA also codifies 
emergency withdrawal procedures. This 
codification creates procedural 
guidelines to implement withdrawal of 
a security program and affords due 
process to the IAC. The emergency 
procedures allow the IAC to submit a 
en for reconsideration, but the 

iling of a petition will not stay the 
effective date of withdrawal. 

Paragraph (g) adds provisions for the 
proper service of documents in the 
withdrawal proceedings. Procedures for 
time extensions are found at paragraph 


(h). 
Section 1548.9 Acceptance of Cargo 


Paragraph 1548.9(a) broadens the 
scope of the IAC’s duty to prevent or 
deter the carriage of any unauthorized 
persons and any unauthorized 
destructive substances or items on board 
an aircraft to the existing requirements 
that focus on preventing and deterring 
explosives and incendiaries. This 
provision requires IACs to carry out 
these procedures whenever offering 
cargo for air transportation on all-cargo 
aircraft under a full all-cargo program, 
as well as on passenger aircraft under a 
full program. This paragraph adds a 
requirement that the IAC request the 
shipper’s consent to search or inspect 
the cargo. 

Under the former paragraph 1548.9(b), 
this duty extended only to cargo that 
was intended for shipment aboard a 
passenger aircraft. By removing the 
word ‘‘passenger,” this paragraph 
extends to cargo for shipment aboard 
certain all-cargo aircraft operations 
regulated by TSA. Paragraph 1548.9(b) 
deletes the requirement that the IAC 
must search or inspect cargo. Such 
inspections are to be done by the aircraft 
operator or foreign air carrier only. _ 


‘Section 1548.11 Training and 
Knowledge for Individuals with 
Security-Related Duties 


Certain employees and agents of [ACs 
are subject to security-related training. 
These enhanced requirements for 


training cover individuals who perform 
security-related duties to ensure the 
appropriate security standards are met. 

Paragraph 1548.11(a) specifies that an 
IAC must not use any individual to 
perform any security-related duties to 
meet the requirements of its security 
program unless the individual has 
received training as specified in its 
security program. This requirement 
covers employees and agents performing 
security-related duties for the IAC. 

Under § 1548.11(b), additional 
training requirements are specified for 
individuals who accept, handle, 
transport, or deliver cargo for or on 
behalf of the IAC. This training must 
include, at a minimum, requirements 
contained in the applicable provisions 
of part 1548, applicable Security 
Directives and Information Circulars, 
the approved airport security program 
applicable to their location, and the 
aircraft operator’s or IAC’s security 
program to the extent that such 
individuals need to know in order to 
perform their duties. 

Paragraph 1548.11(c) requires annual 
recurrent training of covered 
individuals in these elements of 
knowledge. Pursuant to § 1548.7(a), 
initial training of the identified 
individuals performing duties for the 
IAC must be completed before an IAC 
may begin operations under its 
approved security program. TSA is 
providing a training curriculum to the 
IAC in this regard. 


Section 1548.13 Security Coordinators 


TSA requires each IAC to designate 
and use an Indirect Air Carrier Security 
Coordinator (IACSC). The IAC is 
required to appoint the IACSC at the 
corporate level, and the IACSC is the 
IAC’s primary contact for security- 
related activities and communications 
with TSA, as set forth in the IACSSP. 
Either-the IACSC or an alternate [ACSC 
must be available on a 24-hour basis. 
This addition parallels existing security 
coordinator positions required of airport 
operators in § 1542.3 and aircraft 
operators in § 1544.215. 


Section 1548.15 Security Threat 
Assessments for Individuals Having 
Unescorted Access to Cargo 


TSA has provided revisions to this 
section consistent with the scope of the 
NPRM. This section is significantly 
restructured in order to be responsive to 
comments and provide greater clarity to 
the scope of personnel who are required 
to meet the STA requirements. The 
rationale for the changes in this section 
are the-same as stated in the Section-by- 
Section Analysis for § 1544.228. 


Section 1548.16 Security Threat 
Assessments for Each Proprietor, 
General Partner, Officer, Director, and 
Specified Owner of the Entity 


TSA has added this section to provide 
reference within part 1548 to the STA 
requirement at § 1540.209(a). TSA has 
provided further clarification to the 
scope of persons covered under this 
section such as to cover partnerships 
and proprietors. In large part, TSA has 
adopted the meaning of ‘‘owner,” “same 
family,” and “voting securities and 
other voting interests” as are found at 31 
CFR 103.175, for regulation of foreign 
banks. 


Section 1548.17 Known Shipper 
Program 


Section 1548.17 codifies the Known 
Shipper program in regulation. This 
addition is essentially the same as that 
for aircraft operators under proposed 
§ 1544.239. 


Section 1548.19 Security Directives 
and Information Circulars 


This section provides a procedure for 
TSA to issue emergency security 
measures to IACs through Security 
Directives (SD). This section authorizes 
TSA to issue Security Directives and 
Information Circulars to regulated IACs, 
and mandates compliance by the IAC 
with each Security Directive that it 
receives. Section 1548.19 also requires 
the IAC to acknowledge in writing 
receipt of the SD within the time 
prescribed in the SD, and to specify the 
method by which the measures in the 
SD have been implemented (or will be 
implemented, if the SD is not yet 
effective) within the time prescribed in 
the SD. In the event that the IAC is 
unable to implement the measures in a 
SD, § 1548.19 authorizes the IAC to 
submit proposed alternative measures 
and the basis for the alternative 
measures to TSA for approval. The IAC 
must submit the proposed alternative 
measures within the time prescribed in 
the SD and, if they are approved by 
TSA, the IAC must implemerit them. 

Section 1548.19 also provides that 
each IAC that receives a SD may 
comment on the SD by submitting data, 
views, or arguments in writing to TSA, 
and that TSA may amend the SD based 
on comments received. Section 1548.19 
also provides that submission of a 
comment does not delay the effective 
date of the SD. . 

Section 1548.19 also provides that 
each IAC that receives a Security 
Directive or Information Circular and 
each person who receives information 
from a Security Directive or Information 
Circular must restrict the availability of 
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the Security Directive or Information 
Circular, and information contained in 
either document, to those persons with 
a need-to-know. The IAC must refuse to 
release the Security Directive or 
Information Circular, and information 
contained in either document, to 
persons other than those with a need-to- 
know without the prior written consent 
of TSA. . 


IV. Fee Authority for Security Threat 
Assessment 


On October 1, 2003, legislation was 
enacted requiring TSA to collect 
reasonable fees to cover the costs of 
providing credentialing and background 
investigations in the transportation 
field.22 Fees collected under this 
legislation (Section 520) may be used to 
pay for the costs of conducting or 
obtaining a criminal history records 
_ check (CHRC); reviewing available law 
enforcement databases, commercial 
databases, and records of other 
governmental and international 
agencies; reviewing and adjudicating 
requests for waivers and appeals of TSA 
decisions; and any other costs related to 
performing a background records check 
or providing a credential. 

Section 520 mandates that any fee 
collected shall be available for 
expenditure only to pay for the costs 
incurred in providing services in 
connection with performing a 
background check or providing a 
credential. The fee shall remain 
available until expended. TSA is 
establishing this fee in accordance with 
the criteria set forth in 31 U.S.C. 9701 
(General User Fee Statute), which 
requires fees to be fair and based on (1) 
costs to the government, (2) the value of 
the service or thing to the recipient, (3) 
public policy or interest served, and (4) 
other relevant facts. 


Summary of Security Threat Assessment 
Requirement 


TSA currently requires a variety of 
individuals working in aviation to 
submit to criminal history records 
checks to reduce the likelihood that a 
terrorist would gain employment that 
would give them access to the aircraft. 
Generally, these individuals work on 
airport grounds and have unescorted 
access to secure areas. In the cargo 
environment, many other persons have 
access to cargo before someone who has 
had such a check handles it. TSA 
recognizes that the number of 
individuals with unescorted access to 
cargo is very large and that extending 


22 Department of Homeland Security 
Appropriations Act, 2004, Sec. 520 (Pub. L. 108-90, 
Oct. 1, 2003, 117 Stat. 1137). 


fingerprint-based records checks to all 
of these people would likely be a very 
time-consuming and costly process that 
would cause a major disruption to the 
domestic and international 
transportation of goods. TSA focused 
the STA program on a review of terrorist 
databases to determine whether 
individuals seeking unescorted access to 
cargo present a terrorist threat. 

Flexibility will be achieved by 
ensuring that each of the following 
individuals are required to have either 
an STA or a background check for 
unescorted SIDA access authority. The 
covered individuals include: 

(1) Each proprietor, general partner, 
officer, director, and owner identified 
under § 1548.16 of an IAC, or applicant 
to be an IAC. 

(2) Each employee and agent 
authorized to have unescorted access to 
cargo where: ; 

e Aircraft operators with a full 
program and foreign air carriers under 
§ 1546.101(a) or (b) accept cargo; 

e Aircraft operators with a full all- 
cargo program and foreign air carriers 
under § 1546.101(e) consolidate or 
inspect cargo; 

e IACs accept cargo for transportation 
on aircraft operated by an aircraft 
operator with a full program or a foreign 
air carrier under § 1546.101(a) or (b); or 

e IACs consolidate or hold cargo for 
transportation aboard an aircraft 
operated by an aircraft operator with a 
full or full all-cargo program, or a 
foreign air carrier under § 1546.101(a), 


(b), or (e). 
Security Threat Assessment Population 


The above-referenced personnel who 
are authorized to have unescorted 
access to cargo on behalf of an IAC, an 
aircraft operator, or a foreign air carrier 
would be required to undergo a name- 
based STA. TSA approximates a “‘de 
minimis” number of persons who own 
25 percent or more of these IACs that 
are not also officers or directors of the 
entity. Accordingly, TSA has not 
accounted for these individuals 
separately. However, those personnel 
with unescorted SIDA access already 
have undergone a criminal history 
records check. TSA would accept the 
criminal history records check in lieu of 
the proposed STA for these personnel. 


The Indirect Air Carrier Population 


TSA estimates that there are 
approximately 5,000 companies that are 
defined as IACs under this rule. TSA 
further estimates that there are, on 
average, approximately 13 employees 
per IAC, of whom an average of 10 
would typically require regular 
unescorted access to air cargo and thus 


would need an STA under this rule. 
Therefore, the total IAC population 
requiring an STA is estimated to be 
50,000 (5,000 x 10). Further discussion 
of TSA’s IAC population estimates can 
be found in the full Regulatory © 
Evaluation. 


Cargo Personnel Not Subject to Other 
TSA Security Threat Assessments 


TSA estimates that there are 
approximately 65 aircraft operators and 
foreign air carriers operating all-cargo 
flights that have employees who are 
subject to the proposed STA. As 
discussed in the Regulatory Evaluation 
aircraft operators and foreign air carriers 
have some employees who are.required 
to submit to the fingerprint-based SIDA 
check, while others will only be 
required to submit to an STA. Because 
most of the aircraft operator employees 
are already covered by the SIDA 
background check requirements, TSA 
believes that only a limited number of 
employees would be required to submit 
to an STA. TSA estimates that there are, 
on average, approximately 25 employees 
for each aircraft operator and foreign air | 
carrier operating all-cargo flights who 
would be required to submit to an STA. 
Therefore this total population is 
estimated to be 1,625 (65 x 25). Further 
discussion of TSA’s estimates for 
affected all-cargo employees can be 
found in the full Regulatory Evaluation. 


Total Initial Population 


Given the estimated IAC population 
of 50,000 and 1,625 additional 
employees of relevant aircraft operators 
and foreign air carriers operating all- 
cargo flights, the total population 
subject to an STA is 51,625. This is the 
initial population TSA estimates will be 
required to submit to an STA during the 
first year of the program. 


Recurring Population 


TSA estimates approximately 15 
percent of the initial total population 
will be required to submit to an STA 
each year after the initial assessment. 
Further discussion of TSA’s recurring 
population estimate can be found in the 
full Regulatory Evaluation. This 
percentage represents annual new 
employers or employees with a new 
requirement for the STA. Therefore, the 
recurring population that would be 
required to submit to an STA annually 
is estimated to be 7,744 (15 percent x 
51,625). 


Five Year Population 


Given the first year estimated 
population of 51,625 and subsequent 
annual recurring population of 7,744, 
TSA estimates the total population 
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receiving an STA over the first 5 years 
to be 82,601 (51,625 + (4 x 7,744)). TSA 
employs a five-year population period 
: for calculating the STA fee to distribute 
- the costs of delivering these services to 
the entire population more equitably, as 
required under this rule. 


Program Costs 


This section summarizes TSA’s 
estimated costs for establishing the 
program, processes, and resources 
necessary to establish and perform the 
STA on the population as required 
under this rule. 


Leveraging Existing Resources 


Where possible, TSA will leverage 
processes, infrastructure and personnel 
that are currently utilized for other . 
federal government air cargo regulatory 
initiatives and threat assessment 
services. These efforts will minimize the 
need for new government expenditures 
and keep fee levels to a minimum. For 


example, TSA is expanding its existing 
IAC database management system, 
currently used to manage regulatory 
relationships with IACs that ship cargo 
on passenger aircraft, to be able to 
collect and process the required 
applicant information from air cargo 
employees and agents that require an 
STA. Moreover, TSA is leveraging other 
existing applicant vetting processes and 
infrastructure, which TSA threat 
assessment programs benefit from 
collectively, so as not to create 
overlapping resource requirements. 


Start-Up Costs 


The startup costs are not incorporated 
in fee calculations. TSA has made this 
determination because these expenses 
are largely the result of extending 
information systems already built for 
other regulatory activities within the air 
cargo/IAC industry. As such, TSA is not 
including these startup costs in the fee. 


Five-Year Recurring Costs 


The entire population covered under 
this rule must submit to an STA within 
180 days of rule publication, and 
thereafter only a small fraction (15 
percent) of applications are expected 
annually. TSA must ensure that the 
fixed costs of the program are not borne 
solely by the smaller pool of new 
applicants in Year 1. Therefore, TSA 
averages the estimated total five-year 
recurring program costs and divides this 
value by the estimated five-year STA 
population to generate its per applicant 
fee. 


TSA estimates the five-year recurring 
costs to be $2,322,702. These costs 
include $1,837,500 for all required 
program personnel, $320,000 for all 
information management and hardware/ 
software costs, and $165,202 for all 
vetting process costs. See Figure 1 
below for additional details. 


FIGURE 1.—TSA SECURITY THREAT ASSESSMENT PROGRAM COSTS ESTIMATES 


Category and sub-category 


Description 


Year 1 


Years 2-5 


Five-year 
recurring 
costs 


Hardware/Software: 
IAC MS Database System Modifications 


’ Screening Gateway Interface Development .. 


System Security Testing, 
Hosting. 


Hardware/Software Total 
Support Functions: 
Additional Program Personnel ............ 


Finance/Accounting Personnel 


Support Functions Total 
Security Threat Assessment: 
Threat Assessment Analysis ............. 


Set-up and 


Modification of existing |AC/air cargo database to 
accommodate new Security Threat Assess- 
ment (STA) information management require- 
ments. Annual recurring system expense esti- 
mated to be 10 percent of start-up modification 
costs. 

Modification of existing interface to conform to 
program needs. Annual recurring system ex- 
pense estimated to be 10 percent of start-up 
modification costs. 

Costs related to system set-up required for appli- 

cation hosting. 


Two additional federal employee full-time equiva- 
lents (FTEs) will be required to perform func- 
tions associated with the STA. Total_cost to 
TSA is estimated at $105,000 per FTE (fully 
loaded, including administrative overhead 
costs). 

One half of an FTE (.5) will be required to per- 
form accounting and reconciliation functions 
and provide financial reports to program per- 
sonnel. Total cost to TSA is estimated at 
$105,000 per FTE (fully loaded, including ad- 

ministrative overhead costs). 


A security threat analysis is the process of 
querying applicant names against various ter- 
rorism-related government sources. This cost 
is derived by multiplying the total estimated 
program population by the TSA’s estimated 
cost of $2 per applicant. Assumes 15 percent 

annual employee turnover. 
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FIGURE 1.—TSA SECURITY THREAT ASSESSMENT PROGRAM COSTS ESTIMATES—Continued 


Five-year 
recurring 
costs 


Category and sub-category Description Year 1 Years 2-5 


Threat Assessment Process Personnel One additional FTE at $105,000 annually will be 
necessary to provide support for background 
check component. Will also perform support 


functions. Total cost to TSA is estimated 


105,000 105,000 525,000 


Security Threat Assessment Total 
Total Costs 


at$105,000 per FTE. 


208,250 120,488 690,202 


470,750 462,988 


2,322,702 


Cost Adjustments 


Pursuant to the Chief Financial 
Officers Act of 1990, DHS/TSA will 
review this fee at least every two 
years.23 Upon review, if it is found that 
the fee is either too high (i.e., total fees 
exceed the total cost to provide the 
services) or too low (i.e., total fees do 
not cover the total costs to provide the 
services), TSA may propose changes to 
_ the fees. In addition, as DHS and TSA 
identify and implement additional 
efficiencies across numerous threat 
assessment and credentialing programs, 
resulting cost savings will be 
incorporated into the fee levels 
accordingly. 


Fee Calculation 


TSA is charging a fee to cover the 
recurring costs of the program. TSA 
estimates that total recurring program’ 
costs for the first 5 years (not including 
start-up costs) will be approximately 
$2,322,702 (($470,750 + (462,988 x 4)). 
These total costs, divided by the 
estimated five-year total of 82,601 
applicants, yields a per applicant fee of 
$28 ($2,322,702/82,601), rounded down 
from $28.12. 


Fee Remittance Process 


TSA will employ a third party to 
establish the infrastructure for collecting 
the required financial data and fees for 
forwarding to TSA. This process will 
function in a similar manner to that of 
other TSA threat assessment programs 
and may include the services of Pay.gov, 
https://www.pay.gov/paygov/, the 
government-wide solution for Internet- 
based online payment services. 


V. Rulemaking Analyses and Notices 
V.A. Regulatory Evaluation Summary 


Changes to Federal regulations must 
undergo several economic analyses. 
First, Executive Order 12866 directs 
- each Federal agency to propose or adopt 
a regulation only if the agency makes a 


2331 U.S.C. 902. 


reasoned determination that the benefits 
of the intended regulation justify its 
costs. Second, the Regulatory Flexibility 
Act of 1980 requires agencies to analyze 
the economic impact of regulatory 
changes on small entities. Third, the 
Trade Agreements Act (19 U.S.C. 2531- 
2533) prohibits agencies from setting 
standards that create unnecessary 
obstacles to the foreign commerce of the 
United States. In developing U.S. 
standards, this Trade Act requires 
agencies to consider international 
standards and where appropriate, as the 
basis of U.S. standards. Fourth, the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104-4) requires agencies to 
prepare a written assessment of the 
costs, benefits and other effects of 
proposed or final rules that include a 
Federal mandate likely to result in the 
expenditure by State, local or tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
annually (adjusted for inflation). 

In conducting these analyses, TSA has 
determined this rule— 

(1) Is a “significant regulatory action” 
as defined in Executive Order 12866; 

(2) Will not have a significant impact 
on a substantial number of small 
entities; 

(3) Imposes no significant barriers to 
international trade; and 

(4) Does not impose an unfunded 
mandate on State, local, or tribal 
governments, but does on the private 
sector. 

Because TSA has determined that this 


rule is a significant regulatory action 


under Executive Order 12866, this rule 
has been reviewed and approved by the 
Office of Management and Budget 
(OMB). 


Economic Impacts 


This summary highlights the costs 
and benefits of the final rule to amend 
the transportation security regulations 
to further enhance and improve the 
security of air cargo transportation. TSA 
has determined that this is a major rule 
within the definition of Executive Order 


12866, as annual costs or benefits to all 
parties do pass the $100 million 
threshold in any year. There are no 
significant economic impacts for each of 
the required analyses of small business 
impact, international trade, or unfunded 
mandates. 


Details of the proposed rule and the 
associated analysis were provided to the 
public for comment. This final 
regulatory analysis covers changes to 
the previous analysis in response both 
to public comments and changes TSA 
has made with the final rule. The 
complete analysis and the associated 
references are not repeated here. The 
required OMB Circular A—4 accounting 
statement is presented in the full 
regulatory evaluation, which is available 
in the docket as ‘Final Regulatory 
Evaluation, Regulatory Flexibility 
Determination, Trade Impact 
Assessment, and Unfunded Mandate 
Assessment.” 


Costs 


The following sections summarize the 
estimated costs of this rulemaking by 
general category of who pays. A detailed 
summary table in the full regulatory 
evaluation provides an overview of the 
cost items, section of the regulation that 


creates the requirement, and a 


description of cost elements. Both in 
this summary and the economic 
evaluation, descriptive language is used 
to try and relate the consequences of the 
regulation. Although the regulatory 
evaluation attempts to mirror the terms 
and wording of the regulation, no 
attempt is made to precisely replicate 
the regulatory language and readers are 
cautioned that the actual regulatory text, 
not the text of the evaluation, is binding. 
Throughout the evaluation rounding in 
displayed values may result in minor 
differences in displayed totals. 


Aircraft Operators will incur 
additional costs to comply with 
requirements of this rulemaking over 
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the 10-year period of 2005-2014. Cargo 
aircraft operators are estimated to incur 
costs totaling approximately $1.9 billion 
to comply with the requirements to 
require background checks for 
individuals who screen cargo for all- 
cargo aircraft, their supervisors, as well 
as for employees with unescorted access 
to the cargo. The rulemaking requires 
all-cargo aircraft operators to screen all 


_ persons entering the aircraft. This 


requirement is estimated to impose 
costs of approximately $35.2 million 
over the ten-year period of this analysis. 
They also are required to take additional 
measures to secure the aircraft and 
facilities at an estimated cost of $0.8 
million. All-cargo aircraft operators with 
a maximum certificated take-off weight 
greater than 45,500 kg (100,309.3 lbs) 
need to ensure they have coordinated 
law enforcement notification and 
response capability to comply with the 
requirements to extend or create new 
secure areas to encompass air cargo 
operations. This requirement is not an 
expansion of law enforcement staffing. 
As a result, costs previously attributed 
to the LEO function have been removed. 
Finally, the codifying of existing 
Security Directive requirements and 
costs for random screening of air cargo 
on passenger aircraft and all-cargo 
flights are estimated to cost of $1.491 
billion, and $328 million, respectively. 
Much of this increase is related to 
increased screening levels as mandated 
by Congress. ; 

Airport Operators that have one or 
more SIDAs are required to extend or 
create a new SIDA to encompass air 
cargo operations. This change applies 


-only to aircraft operations conducted 


with aircraft having a maximum 
certificated take-off weight greater than 
45,500 kg (100,309.3 lbs) operating a full 
program or a full all-cargo security 
program. TSA estimates the cost of this 
requirement to be $10.9 million over the 
ten-year period of this analysis. This 
cost reflects the cost of additional 
employee badges, additional airports, 
and the administrative costs of updating 
the airports’ security plans. 

Indirect Air Carriers are impacted in 
several ways by this rulemaking. They 


-are now required to complete security 


threat assessments for certain 
individuals. This requirement is 
estimated to impose costs totaling $4.6 
million over ten years. [ACs are also 
required to implement training and 
develop a testing tool for individuals 


- who perform security related duties to 


meet the requirements of their security 
programs. These costs are estimated at 
$35.2 million over the ten-year period 
2005-2014. They include the cost of 

initial training for the entire IAC labor 


force and annual recurrent training for. 
the IAC labor force. This rulemaking 
establishes new requirements for [ACs 
to obtain approval, to amend, and for 
annual recertification of their security 
programs. The costs estimated to 
comply with these requirements are 
$43.9 million over the period of this 
analysis. 

Foreign Air Carriers costs inside the 
United States are considered domestic 
costs for the purpose of this analysis 
and, therefore, are not estimated 
separately from domestic carrier costs; a 
separate discussion for these costs is not 
included. This costing method reflects 
the way the Department of 
Transportation reports data on foreign 
aircraft operations in the U.S. and the 
way it reports the cost impact of such 
aircraft operations on the U.S. economy. 
Security requirements of this 
rulemaking apply equally to foreign air 
carriers just as they apply to domestic 
carriers. For their overseas Operations, 
individual foreign carriers are expected 
to experience financial impacts at levels 
similar to those experienced by 
domestic carriers and are not estimated 
here. 

TSA will incur costs as a result of the 
rule. Development of training for [AC 
employees will cost the agency 
approximately $450K. TSA also will 
incur costs of approximately $24.5 
million to administer the Known 
Shipper program. The cost to TSA for 
the vetting of [ACs is estimated at $2.6 
million. TSA will also be modifying its 
current IAC compliance management 
system to accommodate the Security 
Threat Assessments in this rule. The 
costs of utilizing this system and some 
STA support costs are captured in the 
unit costs used to develop the fee costs 
for the aircraft operators and indirect air 
carriers. 

In summary, the cost impacts of this 
rulemaking are estimated to total 
approximately $2.0 billion 
undiscounted (discounted: $1.5 billion 
at 7 percent, $1.8 billion at 3 percent), 
over the period 2005-2014. Aircraft 
operators will incur costs totaling $1.9 
billion, airport operators $10.9 million, 
IACs $83.6 million and TSA anticipates 
cost expenditures to administer the 
provisions of the rulemaking at $27.6 
million over the ten year analysis 
period. Details on how estimates were 
developed, as well as the discounted 
value comparisons, were presented in 
the original evaluation. A separate Final 
Regulatory Evaluation is available on 
the docket and details the changes from 
the Initial Regulatory Evaluation. The 
full evaluation also includes detailed 
tables showing constant dollars; 
discounted costs at 7 percent and 3 


percent; and a table of changes from the 
NPRM. 


Final Regulatory Flexibility Analysis 
(FRFA) 

The Regulatory Flexibility Act of 1980 
(RFA) establishes ‘‘as a principle of 
regulatory issuance that agencies shall 
endeavor, consistent with the objective 
of the rule and of applicable statutes, to 
fit regulatory and informational 
requirements to the scale of the . 
business, organizations, and 
governmental jurisdictions subject to 
regulation.” To achieve that principle, 
the RFA requires agencies to solicit and 
consider flexible regulatory proposals 
and to explain the rationale for their 
actions. The RFA covers a wide range of 
small entities, including small 
businesses, not-for-profit organizations, 
and small governmental jurisdictions. 

Agencies must perform a review to 
determine whether a proposed or final 
rule will have a significant economic 
impact on a substantial number of small 
entities. If the determination is that it 
will, the agency must prepare a 
regulatory flexibility analysis as 
described in the Act. 

However, if an agency determines that 
a proposed or final rule is not expected 
to have a significant economic impact 
on a substantial number of small 
entities, section 605(b) of the 1980 RFA 
provides that the head of the agency 
may so certify and a regulatory 
flexibility analysis is not required. The 
certification must include a statement 
providing the factual basis for this 
determination, and the reasoning should 
be clear. 

TSA conducted the required initial 
review of this rule and indicated that 
TSA believed it would not have a 
significant economic impact on a 
substantial number of small entities. 
There are two primary sources of change 
related to the RFA analysis. Although 
IAC costs in total went up, the 
population of both workers and 
businesses both went up. The cost 
impact per employee and business unit 
were calculated and summed to get a 
total business cost per business. TSA 
examined the smallest businesses’ 
revenue and compared the cost as a 
percent of the revenue. This calculation 
in the Initial Regulatory Flexibility 
Analysis rounded to 0.0 percent. When 
recomputed in the Final Regulatory 
Flexibility Analysis (FRFA) the same 
computation still rounds to 0.0 percent. 
Therefore, TSA finds that there is not a 
significant impact on a substantial 
number of small businesses. More detail 
on the FRFA can be found in the 
separate Final Regulatory Evaluation, 
available on the docket. 
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V.B. Paperwork Reduction Act 


TSA did not receive comments that 
provided substantive information for 
consideration regarding the Paperwork 
Reduction Act. Under the Paperwork 
Reduction Act of 1995 (PRA) (44 U.S.C. 
3501, et seq.), a Federal agency must 
obtain approval from OMB for each 
collection of information it conducts, 
sponsors, or requires through 
regulations. This proposal contains 
information collection activities subject 
to the PRA. Accordingly, the following 
information requirements are being 
submitted to OMB for its review. 

Title: Air Cargo Security 
Requirements. 

Summary: TSA is amending the 
transportation security regulations to 
further enhance and improve the 
security of air cargo transportation. 
Specifically, TSA is creating a 
mandatory security program for all- 
cargo aircraft operations over 45,500 kg 
(100,309.3 lbs.) and is amending 
existing security regulations and 
programs for aircraft operators, foreign 
air carriers, airport operators, and IACs. 
TSA is expanding STA requirements to 
new populations, including certain 
individuals who have unescorted access 
to air cargo, each proprietor, general 
partner, officer, and director, and 
certain owners of an IAC or applicant to 
be an IAC. 

Use of: Security programs that are 
developed or amended as a result of this 
final rule will be kept on file and 
updated so that TSA inspectors may 
check for regulatory compliance and 
uniform application of the rules. 
Evidence of appropriate employee 
training in security matters will also 
become a part of this record. STAs 
conducted as a result of this final rule 
will be used to determine employment 
suitability for those who have 
unescorted access to cargo and each 
proprietor, general partner, officer, and 
director, and certain owners of an IAC 
or applicant to be an IAC. Similarly, 
employees and agents of aircraft 
operators must successfully complete a 
CHRC prior to screening cargo. 

Respondents (including number of): 
The respondents to this information 
requirement are aircraft operators, 
foreign air carriers, ACs, and their 
employees who undergo STAs for a total 
of approximately 51,625 respondents 
the first year and approximately 7,744 
respondents each following year, for an 
average of 22,371 respondents for each 
of the three years. Respondents also 
include carriers and their employees 
who undergo CHRCs, for a total of 
approximately 50,000 respondents the 
first year and approximately 7,651 each 


following year, for an average of 21,742 
respondents for each of the three years. 
The combined average number of 
respondents for STAs and CHRCs is 
approximately 49,395 for each of the 


‘three years. The annual number of 


respondents includes both new entrants 
and renewals. The number consists of 
65 all-cargo operators, 5,090 IACs, and 
their affected employees. TSA made 
these estimates after reviewing public 
comments. 

Frequency: Upon implementation, 
security programs related to this final 


’ rule, including employee training 


records, will need to be kept on file and 
updated as necessary. STAs will be 
conducted for all existing and 
subsequent new employees who have 
unescorted access to cargo where such 
employees do not already have 
unescorted SIDA access. CHRCs will be 
conducted on individuals who are 
employees of aircraft operators and who 
have the responsibility to screen cargo. 
Annual Burden Estimate: The annual 
burden associated with the security 
program is estimated to be 43,143 hours. 
The annual burden associated with the 
STA is estimated to average 5,593 hours 
over the three years, while the annual 
burden associated with the CHRCs is 
estimated to average 10,871 hours over 
the three years for a combined average 
annual total of 59,607 hours. 
The agency invited comments to— 
(1) Evaluate whether the proposed 
information requirement is necessary for 
the proper performance of the functions 
of the agency, including whether the 
information will have practical utility; 
(2) Evaluate the accuracy of the 
agency’s estimate of the burden; ; 
(3) Enhance the quality, utility, and | 
clarity of the information to be 
collected; and 
(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 
As protection provided by the 
Paperwork Reduction Act, as amended, 
an agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid OMB control 
number. The OMB control number for 
this information collection will be 
published in the Federal Register after 
OMB approves it. 


V.C. International Compatibility 


In keeping with United States 
obligations under the Convention on 
International Civil Aviation, it is TSA 
policy to comply with International 


Civil Aviation Organization (ICAO) 
Standards and Recommended Practices 
to the maximum extent practicable. TSA 
has determined that these regulations 
are consistent with ICAO Standards and 
Recommended Practices. 


V.D. International Trade Impact 


_ Assessment 


The Trade Agreement Act of 1979 
prohibits Federal agencies from 
establishing any standards or engaging 
in related activities that create 
unnecessary obstacles to the foreign 
commerce of the United States. 
Legitimate domestic objectives, such as 
safety, are not considered unnecessary 
obstacles. The statute also requires 
consideration of international standards 
and, where appropriate, that they be the 
basis for U.S. standards. TSA has 
assessed the potential effect of this final 
rule and has determined that carrier 
operations at overseas locations must 
provide an equivalent level of security. 
At most the impact of this rule creates 
an even competitive cost structure. 


V.E. Unfunded Mandates Reform Act 
Analysis 


The Unfunded Mandates Reform Act 
of 1995 (the Act) is intended, among 
other things, to curb the practice of 
imposing unfunded Federal mandates 
on State, local, and tribal governments. 
Title I of the Act requires each Federal 
agency to prepare a written statement 
assessing the effects of any Federal 
mandate in a proposed or final agency 
rule that may result in an expenditure 
of $100 million or more (adjusted 
annually for inflation) in any one year 
by State, local, and tribal governments, 
in the aggregate, or by the private sector, 
such a mandate is deemed to be a 
“significant regulatory action.” 

This final rule does not contain such 
a mandate on State, local, and tribal 
governments. The overall impact on the 
economy does exceed the threshold in 
the aggregate. The full regulatory 
evaluation documents costs, public 
comments, alternatives, and TSA 
accommodation of the public 
comments. 


V.F. Executive Order 13132, Federalism 


TSA has analyzed this final rule 
under the principles and criteria of 
Executive Order 13132, Federalism. We 
determined that this action would not 
have a substantial direct effect on the. 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, and therefore 
would not have federalism implications. 
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V.G. Environmental Analysis 


TSA has reviewed this action for 
purposes of the National Environmental 
Policy Act of 1969 (NEPA) (42 U.S.C. 
4321-4347) and has determined that 
this action will not have a significant 
effect on the human environment. In 
accordance with FAA Order 1050.1D, 
appendix 4, paragraph 4(j), this 
rulemaking action qualifies for a 
categorical exclusion. The FAA order 
continues to apply to TSA in 
accordance with the Homeland Security 
Act (Pub. L. 107-296), until DHS 
publishes its NEPA implementing 
regulations. 


V.H. Energy Impact 


The energy impact of this document 
has been assessed in accordance with 
the Energy Policy and Conservation Act 
(EPCA), Pub. L. 94-163, as amended (42 
U.S.C. 6362). We have determined that 
this rulemaking is not a major regulatory 
action under the provisions of the 
EPCA. 


VI. List of Subjects 
49 CFR Part 1520 


Air transportation, Law enforcement 
officers, Reporting and recordkeeping 
requirements, Security measures, 


49 CFR Part 1540 


Air carriers, Aircraft, Airports, Civil 
aviation security, Law enforcement 
officers, Reporting and recordkeeping 
requirements, Security measures. 


49 CFR Part 1542 


Air carriers, Aircraft, Airport security, 
Aviation safety, Security measures. 


49 CFR Part 1544 


Air carriers, Aircraft, Aviation safety, 
Freight forwarders, Incorporation by 
reference, Reporting and recordkeeping 
requirements, Security measures. 


49 CFR Part 1546 


Aircraft, Aviation safety, Foreign air 
- carriers, Incorporation by reference, 
Reporting and recordkeeping 
requirements, Security measures. 


49 CFR Part 1548 


Air transportation, Reporting and 
recordkeeping requirements, Security 
measures. 


VII. The Amendment 


w For the reasons set forth above, the 
Transportation Security Administration 
amends title 49 of the Code of Federal 
Regulations parts 1520, 1540, 1542, 
1544, 1546, and 1548 to read as follows: 


PART 1520—PROTECTION OF 
SENSITIVE SECURITY INFORMATION 


# 1. The authority citation for part 1520 


~ continues to read as follows: 


Authority: 49 U.S.C. 114, 5103, 40119, 
44901-44907, 44913-44914, 44916-44918, 


_ 44935-44936, 44942, 46105. 


w 2. Amend § 1520.5 by revising 
paragraphs (b)(2)(i), (b)(3)(i), and 
(b)(4)(i) to read as follows: 


§ 1520.5 Sensitive security information. 
* * * * * 
kk 
2)* * * 

(i) Issued by TSA under 49 CFR 
1542.303, 1544.305, 1548.19, or other 
authority; 

* we * * * 
3 2, 


(i) Information circular issued by TSA 
under 49 CFR 1542.303, 1544.305, 
1548.19, or other authority; and 


* * * * * 


(i) Any device used by the Federal 
Government or any other person 
pursuant to any aviation or maritime 
transportation security requirements of 
Federal law for the detection of any 
person, and any weapon, explosive, 
incendiary, or destructive device, item, 
or substance; and 
* * * * * 


SUBCHAPTER C—CIVIL AVIATION 
SECURITY 


PART 1540—CIVIL AVIATION 
SECURITY: GENERAL RULES 


@ 3. The authority citation for part 1540 
continues to read as follows: 


Authority: 49 U.S.C. 114, 5103, 40113, 
44901-44907, 44913-44914, 44916-44918, 
44935-44936, 44942, 46105. 


mw 4. Amend § 1540.5 by revising the 
definition of ‘indirect air carrier” and 
adding a new definition of ‘“‘unescorted 
access to cargo”’ in alphabetical order to 
read as follows: 


§1540.5 Terms used in this subchapter. 
* * * * * 

Indirect air carrier (IAC) means any 
person or entity within the United 
States not in possession of an FAA air 
carrier operating certificate, that 


. undertakes to engage indirectly in air 


transportation of property, and uses for 
all or any part of such transportation the 
services of an air carrier. This does not 
include the United States Postal Service 
(USPS) or its representative while acting 
on the behalf of the USPS. 
* * * * * 

Unescorted access to cargo means the 
authority granted by an aircraft operator 


or IAC to individuals to have access to 
air cargo without an escort. 

m5. Amend § 1540.111 by revising 
paragraph (a)(1) to read as follows: 


§1540.111 Carriage of weapons, ; 
explosives, and incendiaries by individuals. 
(a) 
~ (1) When performance has begun of 
the inspection of the individual’s person 
or accessible property before entering a 
sterile area, or before boarding an 
aircraft for which screening is 


_ conducted under this subchapter; 


* * * * * 


w 6. Add new Subpart C—Security 
Threat Assessments to read as follows: 


Subpart C—Security Threat Assessments 

Sec. 

1540.201 Applicability and terms used in 
this subpart. 

1540.203 Operator responsibilities. 

1540.205 Notification. 

1540.207. Appeal procedures. 

1540.209 Security threat assessment fee. 


Subpart C—Security Threat 
Assessments 


§1540.201 Applicability and terms used in 
this subpart. 

(a) This subpart includes the 
procedures that certain aircraft 
operators, foreign air carriers, and 
indirect air carriers must use to have 
security threat assessments done on 
certain individuals pursuant to 49 CFR 
1544.228, 1546.213, 1548.7, 1548.15, 
and 1548.16. This subpart applies to— 

(1) Each aircraft operator operating 
under a full program or full all-cargo 
program described in 49 CFR 
1544.101(a) or (h); 

(2) Each foreign air carrier operating 
under a program described in 49 CFR 
1546.101(a), (b), or (e); 

(3) Each indirect air carrier operating 
under a security program described in 
49 CFR 1548; and 

(4) Each individual with, or applying 
for, unescorted access to cargo under 
one of the programs described in (a)(1) 
through (a)(3) of this section. 

(5) Each proprietor, general partner, 
officer, director, or owner of an indirect 
air carrier as described in 49 CFR 
1548.16. 

(b) For purposes of this subpart— 
Individuals means the individuals 
listed in paragraphs (a)(4) and (a)(5) of 

this section. 

Operator means an aircraft operator, 
foreign air carrier, and indirect air 
carrier listed in paragraphs (a)(1) 
through (a)(3) of this section. 

(c) An individual poses a security 
threat under this subpart when TSA 
determines that he or she is known to 
pose or suspected of posing a threat— . 
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(1) To national security; 
(2) To transportation security; or 
(3) Of terrorism. 

(d) For purposes of this subpart: 

(1) Date of service means— 

(i) The date of personal delivery in the 
case of personal service; 

(ii) The mailing date shown on the 
certificate of service; 

(iii) The date shown on the postmark 
if there is no certificate of service; 

(iv) Another mailing date shown by 
other evidence if there is no certificate 
of service or postmark; or 

(v) The date in an e-mail showing 
when it was sent. 

(2) Day means calendar day. 


§1540.203 Operator responsibilities. 


(a) Each operator subject to this 
subpart must ensure that each 
individual described in § 1540.201(a)(4) 
and (a)(5) completes the Security Threat 
Assessment described in this section. 

(b) Each operator must: 

(1) Authenticate the identity of the 
individual by— 

(i) Reviewing two forms of 
identification, one of which must be a 
government-issued picture 
identification; or 

(ii) Other means approved by TSA. 

(2) Submit to TSA a Security Threat 
Assessment application for each 
individual that is signed by the 
individual and that includes: 

(i) Legal name, including first, 
middle, and last; any applicable suffix; 
and any other names used previously. 

(ii) Current mailing address, including 
residential address if it differs from the 
current mailing address, and all other 
residential addresses for the previous 
five years, and e-mail address, if the 
individual has an e-mail address. 

(iii) Date and place of birth. 

(iv) Social security number, 
(submission is voluntary, although 
recommended). 

(v) Gender. 

(vi) Country of citizenship, and if 
naturalized in the United States, date of 
naturalization and certificate number. 

(vii) Alien registration number, if 
applicable. 

(viii) The following statement reading: 


Privacy Act Notice: Authority: The 
authority for collecting this information is 49 
U.S.C. 114, 40113, and 49 U.S.C. 5103a. 
Purpose: This information is needed to verify 
your identity and to conduct a Security 
Threat Assessment to evaluate your 
suitability for completing the functions 
required by this position. Failure to furnish 
your SSN may result in delays in processing 
your application, but will not prevent 
completion of your Security Threat 
Assessment. Furnishing the other 
information is also voluntary; however, 
failure to provide it may delay or prevent the 


completion of your Security Threat 
Assessment, without which you may not be 
granted authorization to have unescorted 
access to air cargo subject tc TSA security 
requirements. Routine Uses: Routine uses of 
this information include disclosure to TSA 
contractors or other agents who are providing 
services relating to the Security Threat 
Assessments; to appropriate governmental 
agencies for law enforcement or security 
purposes, or in the interests of national 
security; and to foreign and international 
governmental authorities in accordance with 
law and international agreement. For further 
information, please consult DHS/TSA 002 
Transportation Security Threat Assessment 
System. 

The information I have provided on this 
application is true, complete, and correct to 
the best of my knowledge and belief and is 
provided in good faith. I understand that a 
knowing and willful false statement, or an 
omission of a material fact, on this 
application can be punished by fine or 
imprisonment or both (see section 1001 of 
Title 18 United States Code), and may be 
grounds for denial of authorization or in the 
case of parties regulated under this section, 
removal of authorization to operate under 
this chapter, if applicable. 


(3) Retain the individual’s signed 
Security Threat Assessment application 
and any communications with TSA 
regarding the individual’s application, - 
for 180 days following the end of the 
individual’s service to the operator. 

(c) Records under this section may 
include electronic documents with 
electronic signature or other means of 
personal authentication, where accepted 
by TSA. 


§1540.205 Notification. 


(a) TSA review. In conducting the 
Security Threat Assessment, TSA 
reviews— 

(1) The information required in 
§ 1540.203(b) and transmitted to TSA; 
and 

(2) Domestic and international 
databases relevant to determining 
whether an individual poses a security 
threat or that confirm an individual’s 
identity. 

(b) Determination of No Security 
Threat. TSA serves a Determination of 
No Security Threat on the individual 
and the operator, if TSA determines that 
an individual does not pose a security 
threat. 

(c) Initial Determination of Threat 
Assessment. TSA serves an Initial 
Determination of Threat Assessment on 
the individual and the operator, if TSA 
determines that the individual poses a 
security threat. The Initial 
Determination of Threat Assessment 
includes— 

(1) A statement that TSA has 
determined that the individual poses a 
security threat; : 


(2) The basis for the determination; 
(3) Information about how the 
individual may appeal the 
determination; and 

(4) A statement that if the individual 
chooses not to appeal TSA’s 
determination within 30 days of receipt 
of the Initial Determination of Threat 
Assessment in accordance with 
§ 1540.207, or does not request an 
extension of time within 30 days of the 
Initial Determination of Threat 
Assessment in order to file an appeal, 
the Initial Determination of Threat 
Assessment becomes a Final 
Determination of Threat Assessment. 

(d) Final Determination of Threat 
Assessment. If TSA determines that an 
individual poses a security threat, TSA 
serves a Final Determination of Threat 
Assessment on the operator and the 
individual who appealed the Initial 
Determination of Threat Assessment. 

(e) Withdrawal by TSA. TSA serves a 
Withdrawal of the Initial Determination 
of Threat Assessment on the individual 
and a Determination of No Security 
Threat on the operator, if the appeal 
results in a determination that the 
individual does not pose a security 
threat. 


§1540.207 Appeal procedures. 

(a) Scope. This section applies to 
individuals who wish to appeal an 
Initial Determination of Threat 
Assessment. 

(b) Grounds for Appeal. An individual 
may appeal an Initial Determination of 
Threat Assessment if the individual is 
asserting that he or she does not pose a 
security threat. 

(c) Appeal. An individual initiates an 
appeal by submitting a written reply or 
written request for materials from TSA 
or by requesting more time in 
accordance with § 1540.205(c)(4). If the 
individual fails to initiate an appeal 
within 30 days of receipt, the Initial 
Determination of Threat Assessment 
becomes final, and TSA serves a Final 
Determination of Threat Assessment on 
the operator and the individual. 

(1) Request for materials. An 
individual receiving an Initial 
Determination of Threat Assessment 
may serve upon TSA a written request 
for copies of the materials upon which 
the Initial Determination of Threat 
Assessment was based. 

(2) TSA response. Within 30 days of 
receiving the individual’s request for 
materials, TSA serves copies upon the 
individual of the releasable materials 
upon which the Initial Determination of 
Threat Assessment was based. TSA will 
exclude any classified information or 
other protected information described in | 
paragraph (f) of this section. — 
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(3) Correction of records. If the Initial 
Determination of Threat Assessment 
was based on a record that the 
individual believes is erroneous, he or 
she may correct the record, as follows: 

(i) The individual may contact the 
jurisdiction or entity responsible for the 
information and attempt to correct or 
complete information contained in his 
or her record. . 

(ii) The individual must then provide 
TSA with the revised record, or a 
certified true copy of the information 
from the appropriate entity, before TSA 
may determine that the individual 
meets the standards for the Security 
Threat Assessment. 

(4) Reply. (i) The individual may 
serve upon TSA a written reply to the 
Initial Determination of Threat 
Assessment within 30 days of service of 
the Initial Determination of Threat 
Assessment, or 30 days after the date of 
service of TSA’s response to the 
individual’s request for materials under 
paragraph (c)(1) of this section, if the 
individual served such a request.. 

(ii) In an individual’s reply, TSA will 
consider only material that is relevant to 
verifying identification or determining» 
that the individual does not pose a 
security threat. 

(5) Final determination. Within 30 
days after TSA receives the individual’s 
reply, TSA serves a Final Determination 
of Threat Assessment or a Withdrawal 
of the Initial Determination of Threat 
Assessment. 

(d) Final Determination of Threat 
Assessment. (1) If TSA determines that 
the individual poses a security threat, 
TSA serves a Final Determination of 
Threat Assessment upon the individual 
and the operator. The Final 
Determination of Threat Assessment 
includes— 

(2) A statement that TSA has 
reviewed the Initial Determination of 
Threat Assessment, the individual’s 
reply, if any, and any other materials or 
information available to him or her and 
has determined that the individual 
poses a security threat. 

(e) Withdrawal of Initial 
Determination of Threat Assessment. If 
TSA concludes that the individual does 
not pose a security threat, TSA serves a 
Withdrawal of the Initial Determination 
of Threat Assessment on the individual 
and the operator. 

(f) Nondisclosure of certain 
information. In connection with the 
procedures under this section, TSA does 
not disclose to the individual or counsel 
classified information, as defined in sec. 
1.1(d) of Executive Order 12968, and 
reserves the right not to disclose any 
other information or material not 


warranting disclosure or protected from 
disclosure under law. 

(g) Extension of time. TSA may grant 
an individual an extension of time of 
the limits set forth in this section for 
good cause shown. An individual’s 
request for an extension of time must be 
in writing and be received by TSA at 
least 2 days before the due date to be 
extended. TSA may grant itself an 
extension of time for good cause. 

(h) Judicial review. The Final 
Determination of Threat Assessment 
constitutes a final TSA order subject to 
judicial review in accordance with 49 
U.S.C. 46110. 


§1540.209 Security threat assessment fee. 

(a) Imposition of fees. The fee of $28 
is required for TSA to conduct a 
security threat assessment for an 
individual. 

(b) Remittance of fees. (1) The fee 
required under this subpart must be 
remitted to TSA, in a form and manner 
acceptable to TSA, each time the 
individual or an aircraft operator, : 
foreign air carrier, or indirect air carrier 
submits the information required under 
§ 1540.203 to TSA. 

(2) Fees remitted to TSA under this 
subpart must be payable to the 
“Transportation Security 
Administration” in U.S. currency and 
drawn on a U.S. bank. 

(3) TSA will not issue any fee refunds, 
unless a fee was paid in error. 


PART 1542—-AIRPORT SECURITY 


m 7. The authority citation for part 1542 
continues to read as follows: 


Authority: 49 U.S.C. 114, 5103, 40113, 
44901-44905, 44907, 44913-44914, 44916— 
44917, 44935-44936, 44942, 46105. 


mw 8. Amend § 1542.1 by adding new 
paragraph (d) to read as follows: 


§ 1542.1 Applicability of this part. 
* * * * * 

(d) Each airport operator that does not 
have a security program under this part 
that serves an aircraft operator operating 
under a security program under part 
1544 of this chapter, or a foreign air 
carrier operating under a security 
program under part 1546 of this chapter. 
Such airport operators must comply 
with § 1542.5(e). 
mw 9. Amend § 1542.5 by adding 
paragraph (e) to read as follows: 


§ 1542.5 Inspection authority. 
* * * * * 

(e) TSA may enter and be present at 
an airport that does not have a security 
program under this part, without access 
media or identification media issued or 
approved by an airport operator or. 


aircraft operator, to inspect an aircraft 
operator operating under a security 
program under part 1544 of this chapter, 
or a foreign air carrier operating under 

a security program under part 1546 of 
this chapter. 

m@ 10. Amend § 1542.101 by revising 
paragraphs (a) introductory text, (b), and 
(c) introductory text to read as follows: 


§1542.101 General requirements. 

(a) No person may operate an airport 
subject to § 1542.103 unless it adopts 
and carries out a security program 
that— 


* * * * * 


(b) Each airport operator subject to 
§ 1542.103 must maintain one current 
and complete copy of its security 
program and provide a copy to TSA 
upon request. 

(c) Each airport operator subject to 
§ 1542.103 must— 


* * * * * 


m 11. Amend § 1542.205 by revising 
paragraphs (a) and (b)(2), and adding 
new paragraph (c) to read as follows: 


§1542.205 Security of the security 
identification display area (SIDA). 

(a) Each airport operator required to 
have a complete program under ; 
§ 1542.103(a) must establish at least one 
SIDA, as follows: 

(1) Each secured area must be a SIDA. 

(2) Each part of the air operations area 
that is regularly used to load cargo on, 
or unload cargo from, an aircraft that is 
operated under a full program or a full 
all-cargo program as provided in 
§ 1544.101(a) or (h) of this chapter, or a 
foreign air carrier under a security 
program as provided in § 1546.101(a), 
(b), or (e), must be a SIDA. 

(3) Each area on an airport where - 
cargo is present after an aircraft operator 


_ operating under a full program or a full 


all-cargo program under § 1544.101(a) or 
(h) of this chapter, or a foreign air 
carrier operating under a security 
program under § 1546.101(a), (b), or (e) 
of this chapter, or an indirect air carrier, 
accepts it must be a SIDA. This includes 
areas such as: Cargo facilities; loading 
and unloading vehicle docks; and areas 
where an aircraft operator, foreign air 
carrier, or indirect air carrier sorts, 
stores, stages, consolidates, processes, 
screens, or transfers cargo. 

(4) Other areas of the airport may be 
SIDAs. 

(2) Subject each individual to a 
criminal history records check as 
described in § 1542.209 before 
authorizing unescorted access to the 
SIDA. 


* * * * * 
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(c) An airport operator that is not 
required to have a complete program 
under § 1542.103(a) is not required to 
establish a SIDA under this section. 


PART 1544—AIRCRAFT OPERATOR 
SECURITY: AIR CARRIERS AND 
COMMERCIAL OPERATORS 


_@ 12. The authority citation for part 
1544 continues to read as follows: 
Authority: 49 U.S.C. 114, 5103, 40113, 


44901-44905, 44907, 44913-44914, 44916- 
44918, 44932, 44935-44936, 44942, 46105. 


w 13. Amend § 1544.3 by revising 
paragraph (c) to read as follows: 


ver TSA authority. 
* * * 

(c) TSA may enter = be present 
within secured areas, AOAs, SIDAs, and 
other areas where security measures 
required by TSA are carried out, 
without access media or identification 
media issued or approved by an airport 
operator or aircraft operator, in order to 
inspect or test compliance, or perform 
other such duties as TSA may direct. 


* * * * * 


m 14. Amend § 1544.101 by revising 
paragraphs (d)(1), (d)(4), and (e)(1), and 
adding new paragraphs (h) and (i) to 
read as follows: 


§1544.101 Adoption and implementation. 

(d) 2% 

_(1) Is an aircraft with a maximum 
certificated takeoff weight of more than 
12,500 pounds; 

* * * * * 

(4) Is not under a full program, partial 
program, or full all-cargo program under 
as (a), (b), or (h) of this section. 

e 


(1) The requirements of §§ 1544.215, 


1544.217, 1544.219, 1544.223, 1544.230, 


1544.235, 1544.237, 1544.301(a) and (b), 
1544.303, and 1544.305; and in 
addition, for all-cargo operations of 

§§ 1544.202, 1544.205(a), (b), (d), and 
(f). 

* * * * * 

(h) Full all-cargo program—adoption: 
Each aircraft operator must carry out the 
requirements of paragraph (i) of this 
section for each operation that is— 

(1) In an aircraft with a maximum 
certificated takeoff weight of more than 
45,500 kg (100,309.3 pounds); and 

(2) Carrying cargo and authorized 
persons and no passengers. 

(i) Full all-cargo program—contents: 
For each operation described in 
paragraph (h) of this section, the aircraft 
operator must carry out the following, 
and must adopt and carry out a security 
program that meets the applicable 
requirements of § 1544.103(c): 


(1) The requirements of §§ 1544.202, 
1544.205, 1544.207, 1544.209, 1544.211, 
1544.215, 1544.217, 1544.219, 1544.225, 
1544.227, 1544.228, 1544.229, 1544.230, 
1544.231, 1544.233, 1544.235, 1544.237, 
1544.301, 1544.303, and 1544.305. 

(2) Other provisions of subpart C of 
this part that TSA has approved upon 
request. 

3) The remaining requirements of 
subpart C of this part when TSA notifies 
the aircraft operator in writing that a 
security threat exists concerning that 
operation. 
mw 15. Add anew § 1544.202 to read as 
follows: 


§1544.202 Persons and property onboard 
an all-cargo aircraft. 

Each aircraft operator operating under 
a full all- -cargo program, or a twelve-five 
program in an all-cargo operation, must 
apply the security measures in its 
security program for persons who board 
the aircraft for transportation, and for 
their property, to prevent or deter the 
carriage of any unauthorized persons, 
and any unauthorized weapons, 
explosives, incendiaries, and other 
destructive devices, items, or 
substances. 


@ 16. Revise § 1544.205 to read as 


follows: 


§1544.205 Acceptance and screening of 
cargo. 

(a) Preventing or deterring the carriage 
of any explosive or incendiary. Each 
aircraft operator operating under a full 
program, a full all-cargo program, or a 
twelve-five program in an all-cargo 
operation, must use the procedures, 
facilities, and equipment described in 
its security program to prevent or deter 
the carriage of any unauthorized 
persons, and any unauthorized 
explosives, incendiaries, and other 
destructive substances or items in cargo 
onboard an aircraft. 

(b) Screening and inspection of cargo. 
Each aircraft operator operating under a 
full program or a full all-cargo program, 
or a twelve-five program in an all-cargo 
operation, must ensure that cargo is 
screened and inspected for any 
unauthorized person, and any 
unauthorized explosive, incendiary, and 
other destructive substance or item as 
provided in the aircraft operator’s 
security program and § 1544.207, and as 
provided in § 1544.239 for operations 
under a full program, before loading it 
on its aircraft. 

(c) Control. Each aircraft operator 
operating under a full program or a full 
all-cargo program must use the 
procedures in its security program to 
control cargo that it accepts for transport 
on an aircraft in a manner that: 


(1) Prevents the carriage of any 
unauthorized person, and any 
unauthorized explosive, incendiary, and 
other destructive substance or item in 
cargo onboard an aircraft. 

(2) Prevents unescorted access by 
persons other than an authorized 
aircraft operator employee or agent, or 
persons authorized by the airport 
operator or host government. 

(d) Refusal to transport. Except as 
otherwise provided in its program, each 
aircraft operator operating under a full 
program, a full all-cargo program, or a 
twelve-five program in an all-cargo 
operation, must refuse to transport any 
cargo if the shipper does not consent to 
a search or inspection of that cargo in 
accordance with the system prescribed 
by this part. 

(e) Acceptance of cargo only from 
specified persons. Each aircraft operator 
operating under a full program or a full 
all-cargo program may accept cargo for 
air transportation only from the shipper, - 
or from an aircraft operator, foreign air 
carrier, or indirect air carrier operating 
under a security program under this 
chapter with a comparable cargo 
security program, as provided in its 
security program. 

(f) Acceptance and screening of cargo 
outside the United States. For cargo to 
be loaded on its aircraft outside the 
United States, each aircraft operator 
must carry out the requirements of its 
security program. 

m 17. Amend § 1544.217 by revising 
paragraphs (a)(2) introductory text and 
(b) introductory text to read as follows: 


§ 1544.217 Law enforcement personnel. 

(a) & 

(2) For operations under a partial 
program under § 1544.101(b) and (c), a 
twelve-five program under § 1544.101(d) 
and (e), a private charter program under 
§ 1544.101(f), or a full all-cargo program 
under § 1544.101(h) and (i), each aircraft 


operator must— 
* * * * * 


(b) The following applies to 
operations at airports required to hold 
security programs under part 1542 of 
this chapter. For operations under a 
partial program under § 1544.101(b) and 
(c), a twelve-five program under 
§ 1544.101(d) and (e), a private charter 
program under § 1544.101(f), or a full 
all-cargo program under § 1544.101(h) 
and (i), each aircraft operator must— 

* * * * * 


mw 18. Amend § 1544.225 by adding new 
paragraph (d) to read as follows: ~ 


§1544.225 Security of aircraft and 
facilities. 


* * _& * * 
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(d) When operating under a full 
program or a full all-cargo program, 
prevent unauthorized access to the 
operational area of the aircraft while 
loading or unloading cargo. 

m 19. Add anew § 1544.228 to read as 
follows: 


§1544.228 Access to cargo: Security 
threat assessments for cargo personnel in 
the United States. 

This section applies in the United 
States to each aircraft operator operating 
under a full program under 
§ 1544.101(a), or a full all-cargo program 
under § 1544.101(h) of this part. 

(a) This section applies for each 
employee and agent the aircraft operator 
authorizes to have unescorted access to 
cargo from the time— 

(1) The cargo reaches a location where 
an aircraft operator with a full all-cargo 
program consolidates or inspects it 
pursuant to security program 
requirements until the cargo enters an 
airport Security Identification Display 
Area or is transferred to another TSA- 
regulated aircraft operator, foreign air 
carrier, or indirect air carrier; or 

(2) An aircraft operator with a full 
program accepts the cargo until the 
cargo: 

(i) Enters an airport Security 
Identification Display Area; 

(ii) Is removed from the destination 
airport; or 

(iii) Is transferred to another TSA- 
regulated aircraft operator, foreign air 
carrier, or indirect air carrier. 

(b) Before an aircraft operator 
authorizes, and before an employee or 
agent gains, unescorted access to cargo 
as described in paragraph (a) of this 
section, each employee or agent must 
successfully complete one of the 
following: 

(1) A criminal history records check 
under §§ 1542.209, 1544.229, or 
1544.230 of this chapter, if the 
employee or agent is otherwise required 
to undergo that check. 

(2) A Security Threat Assessment 
under part 1540 subpart C of this 
chapter. An employee or agent who has 
successfully completed this Security 
Threat Assessment for one employer 
need not complete it for another 
employer if the employee or agent has 
been continuously employed in a 
position that requires a Security Threat 
Assessment. 

(3) Another Security Threat 
Assessment approved by TSA as 
comparable to paragraphs (b)(1) or (2) of 
this section. 

(c) Each aircraft operator must ensure 
that each individual who has access to 
its cargo— 


(1) Has successfully completed one of 
the checks in paragraph (b) of this 
section; 

(2) Is escorted by an employee or 
agent who has successfully completed 
one of the checks in paragraph (b) of 
this section; or 

(3) Is authorized to serve as law 
enforcement personnel at that location. 

(d) Operators must comply with the 
requirements of this section not later 
than November 22, 2006. 

w 20. Amend § 1544.229 by adding 
introductory text, and revising 
paragraph (a)(1)(iii) to read as follows: 


§ 1544.229 Fingerprint-based criminal 
history records checks (CHRC): Unescorted 
access authority, authority to perform 
screening functions, and authority to 
perform checked baggage or cargo 
functions. 

This section applies to each aircraft 
operator operating under a full program, 
a private charter program, or a full all- 
cargo program. 

(a) 

1 

(iii) Each individual granted authority 
to perform the following screening 
functions at locations within the United 
States (referred to as ‘“‘authority to 
perform screening functions”): 

(A) Screening passengers or property 
that will be carried in a cabin of an 
aircraft of an aircraft operator required 
to screen passengers under this part. 

(B) Serving as an immediate 
supervisor (checkpoint security 
supervisor (CSS)), and the next 
supervisory level (shift or site 
supervisor), to those individuals 
described in paragraphs (a)(1)(iii)(A) or 
(a)(1)(iii)(C) of this section. 

(C) Screening cargo that will be 
carried on an aircraft of an aircraft 
operator with a full all-cargo program. 


* * * * * 


wm 21. Add anew § 1544.239 to read as 
follows: 


§1544.239 Known shipper program. 

This section applies to each aircraft 
operator operating under a full program 
under § 1544.101(a) of this part and to 
each aircraft operator with a TSA 
security program approved for transfer 
of cargo to an aircraft operator with a 
full program or a foreign air carrier 
under paragraphs § 1546.101(a) or (b) of 
this chapter. 

(a) For cargo to be loaded on its . 
aircraft in the United States, each 
aircraft operator must have and carry 
out a known shipper program in 
accordance with its security program. 
The program must— 

(1) Determine the shipper’ s validity 
and integrity as provided in the security 
program; 


(2) Provide that the aircraft operator 
will separate known shipper cargo from 
unknown shipper cargo; and 

(3) Provide for the aircraft operator to 
ensure that cargo is screened or 
inspected as set forth in its security 
program. 

(b) When required by TSA, each 
aircraft operator must submit in a form 
and manner acceptable to TSA— 

(1) Information identified in its 
security program regarding a known 
shipper, or an applicant for that status; 
and 

(2) Corrections and updates of this 
information upon learning of a change 
to the information specified in 
paragraph (b)(1) of this section. 


PART 1546—FOREIGN AIR CARRIER 


‘SECURITY 


= 22. The authority citation for part 
1546 continues to read as follows: 


Authority: 49 U.S.C. 114, 5103, 40113, 
44901-44905, 44907, 44914, 44916-44917, 
44935-44936, 44942, 46105. 

w 23. Amend § 1546.3 by adding new 
paragraph (c) to read as follows: 


§ 1546.3 TSA inspection authority. 


* * * * * 


(c) TSA may enter and be present 
within secured areas, AOAs, SIDAs, and 
other areas where security measures 
required by TSA are carried out, 
without access media or identification 
media issued or approved by an airport 
operator or aircraft operator, in order to 
inspect or test compliance, or perform 
other such duties as TSA may direct. © 


mw 24. Amend § 1546.101 by revising the 
introductory text and paragraph (a), and 
by adding new paragraphs (e) and (f) to 
read as follows: 


§1546.101 Adoption and implementation. 

Each foreign air carrier landing or 
taking off in the United States must 
adopt and carry out, for each scheduled 
and public charter passenger operation 
or all-cargo operation, a security 
program that meets the requirements 
of— 

(a) Section 1546.103(b) and subparts 
C, D, and E of this part for each 
operation with an aircraft having a 
passenger seating configuration of 61 or 
more seats; 

* * * * * 


(e) Sections 1546.103(b)(2) and (b)(4), 
1546.202, 1546.205(a), (b), (c), (d), (e), 
and (f), 1546.207, 1546.211, 1546.213, 
and 1546.301 for each all-cargo 
operation with an aircraft having a 
maximum certificated take-off weight 
more than 45,500 kg (100,309.3 lbs.); 
and 
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(f) Sections 1546.103(b)(2) and (b)(4), 
1546.202, 1546.205(a), (b)}, (d), and (f), 
1546.211, and 1546.301 for each all- 
cargo operation with an aircraft having 
a maximum certificated take-off weight 
more than 12,500 pounds but not more 
than 45,500 kg (100,309.3 Ibs.). 

w 25. Amend § 1546.103 by revising 
paragraph (a)(1) and paragraph (b) 
introductory text to read as follows: 


§1546.103 Form. content, and availability 
of security program. 

(a) xk 

(1) Acceptable to TSA. A foreign air 
carrier’s security program is acceptable 
only if TSA finds that the security 
program provides a level of protection 
similar to the level of protection 
provided by U.S. aircraft operators 
serving the same airports. Foreign air 
carriers must employ procedures 
equivalent to those required of U.S. 
aircraft operators serving the same 
airport, if TSA determines that such 
procedures are necessary to provide a 
similar level of protection. 
* * * * * 

(b) Content of security program. Each 
security program required by 
§ 1546.101(a), (b), (c), (e), or ‘p must hai 
designed to— 


* * * * * 


g@ 26. Add anew § 1546.202 to read as 
follows: 


§1546.202 Persens and property onboard 
the aircraft. 

Each foreign air carrier operating 
under § 1546.101(e) or (f) must apply 
the security measures in its security 
program for persons who board the 
aircraft for transportation, and for their 
property, to prevent or deter the carriage 
of any unauthorized persons, and any 
unauthorized weapons, explosives, 
incendiaries, and other destructive 
devices, items, or substances. 

27. Revise § 1546.205toreadas . 
follows: 


§1546.205 Acceptance and screening of 
cargo. 

(a) Preventing or deterring the carriage 
of any explosive or incendiary. Each 
foreign air carrier operating a program 
under § 1546.101(a), (b), (e), or (f) must 
- use the procedures, facilities, and 
equipment described in its security 
program to prevent or deter the carriage 
of any unauthorized person, and any 
unauthorized explosive, incendiary, and 
other destructive substance or item in 

o onboard an aircraft. 
Cb) Refusal to transport. Each foreign 
air carrier operating a program under 
§ 1546.101(a), (b), (e), or (f) must refuse 
to transport any cargo, if the shipper 
does not consent to a search or 


inspection of that cargo in accordance 

with the system prescribed by this part. 
(c) Control. Each foreign air carrier 

operating a program under 

§ 1546.101(a), (b), or (e) must use the 

procedures in its security program to 


control cargo that it accepts for transport , 


on an aircraft in a manner that— 

(1) Prevents the carriage of any 
unauthorized person, and any 
unauthorized explosive, incendiary, and 
other destructive substance or item 
onboard the aircraft. 

(2) Prevents access by unauthorized 
persons other than an authorized foreign 
air carrier employee or agent, or persons 
authorized by the airport operator or 
host government. 

(d) Screening and inspection of cargo 
in the United States. Each foreign air 
carrier operating a program under 
§ 1546.101(a), (b), (e), or (f}) must ensure 
that, as required in its security program, 
cargo is screened and inspected for any 
unauthorized persons, and any 
unauthorized explosives, incendiaries, 


-and other destructive substances or 


items as provided in the foreign air 
carrier’s security program, and 

§ 1546.207, and as provided in 

§ 1546.213 for operations under 

§ 1546.101(a) or (b) before loading it on 
its aircraft in the United States. 

(e) Acceptance of cargo in the United 
States only from specified persons. Each 
foreign air carrier operating a program 
under § 1546.101(a), (b), or (e) of this 
part may accept cargo in the United 
States only from the shipper, or from an 
aircraft operator, foreign air carrier, or 
indirect air carrier operating under a 
security program under this chapter 
with a comparable cargo security 
program as provided in its security 


ram 

H Acceptance of cargo to be loaded 
for transport to the United States. Each 
foreign air carrier subject to this part 
that accepts cargo to be loaded on its 
aircraft for transport to the United States 
must carry out the requirements of its 
security program. 


‘m 28. Add anew § 1546.213 to read as 


follows: 


§1546.213 Access to cargo: Security 
threat assessments for cargo personnel in 
the United States. 

This section applies in the United 
States to each foreign air carrier 
operating under § 1546.101(a), (b), or (e). 

(a) This section applies to each 
employee or agent in the United States 
whom the foreign air carrier authorizes 
to have unescorted access to cargo from 
the time— 

(1) The cargo reaches a location where 
a foreign air carrier operating under 
§ 1546.101(e) consolidates or inspects it 


‘pursuant to security program 


requirements, until the cargo enters an 
airport Security Identification Display 
Area or is transferred to another TSA- 
regulated aircraft operator, foreign air 
carrier, or indirect air carrier, or 

(2) A foreign air carrier under 
§ 1546.101(a) or (b) accepts the cargo, 


-until the cargo— 


(i) Enters an — Security 
Identification Display Area; 

(ii) Is removed from the destination 
airport; or 

Gi) Is transferred to another TSA- 
regulated aircraft operator, foreign air 
carrier, or indirect air carrier. 

(b) Before a foreign air carrier 
authorizes, and before an employee or ~ 
agent gains, unescorted access to cargo | 
as described in paragraph (a) of this 
section, each employee or agent must 
successfully complete one of the 
following: 

(1) A criminal history records check 
under §§ 1542.209, 1544.229, or 
1544.230 of this chapter, if the 
employee or agent is otherwise required 
to undergo that check. 

(2) A Security Threat Assessment 
under part 1540 subpart C of this 
chapter. An employee or agent who has 
successfully completed this Security 
Threat Assessment for one employer - 
need not complete it for another 
employer, if the employee or agent has 
been continuously employed in a 
position that requires a Security Threat 
Assessment. 

(3) Another Security Threat 
Assessment approved by TSA as 
comparable to paragraphs (b)(1) or (2) of 
this section. 

(c) Each foreign air carrier must 
ensure that each individual who has 
access to its cargo— 

(1) Has successfully completed one of 
the checks in paragraph (b) of this 
section; 

(2) Is escorted by an employee or 
agent who has successfully completed 
one of the checks in paragraph (b) of 
this section; or 

(3) Is authorized to serve as law 
enforcement personnel at that location. 

(d) Operators must comply with the 
requirements of this section not later 
than November 22, 2006. : 


- @ 29. Add anew § 1546.215 to read as 


follows: 


§1546.215 Known shipper program. 

This section applies to each foreign 
air carrier operating a program under 
§ 1546.101(a) or (b). 

(a) For cargo to be loaded on its 
aircraft in the United States, each 
foreign air carrier must have and carry 
out a known shipper program in - 
accordance with its security program. 
The program must— 
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(1) Determine the shipper’s validity 
and integrity as provided in the foreign 
air carrier’s security program; 

(2)-Provide that the foreign air carrier 
will separate known shipper cargo from 
unknown shipper cargo; and 

(3) Provide for the foreign air carrier 
to ensure that cargo is screened or 
inspected as set forth in its security 
program. 

(b) When required by TSA, each 
foreign air carrier must submit in a form 
and manner acceptable to TSA— 

(1) Information identified in its 
security program regarding an applicant 
to be a known shipper or a known 
shipper; and 

(2) Corrections and updates to the 
information upon learning of a change 
to the information specified in 
paragraph (b)(1) of this section. 
mw 30. Amend § 1546.301 by revising the 
introductory text to read as follows: 


§1546.301 Bomb or air piracy threats. 

No foreign air carrier may land or take 
off an airplane in the United States after 
receiving a bomb or air piracy threat 
against that airplane, unless the 


following actions are taken: 
* ck * 


PART 1548—INDIRECT AIR 
SECURITY 


w 31. The authority citation for part 
1548 continues to read as follows: 
Authority: 49 U.S.C. 114, 5103, 40113, 


44901-44905, 44913-44914, 44916-44917, 
44932, 44935-44936, 46105. 


w 32. Amend § 1548.3 by adding new 
paragraph (c) to read as follows: 


§ 1548.3 TSA inspection authority. 


* * * * * 


(c) TSA may enter and be present 


within areas where security measures 


required by TSA are carried out without 
access media or identification media 
issued or approved by the indirect air 
carrier, an airport operator, or aircraft 
operator, in order to inspect or test 
compliance, or perform other such 
duties as TSA may direct. 


mw 33. Amend § 1548.5 by revising 
paragraphs (a), (b), and (c) to read as 
follows: 


§ 1548.5 Adoption and implementation of 
the security program. 

(a) Security program required. No 
indirect air carrier may offer cargo to an 
aircraft operator operating under a full 
program or a full all-cargo program 
specified in part 1544 of this 
subchapter, or to a foreign air carrier 
operating under a program under 
§ 1546.101(a), (b), or (e) of this 


subchapter, unless that indirect air 
carrier has and carries out an approved 
security program under this part. Each 
indirect air carrier that does not 
currently hold a security program under 
part 1548, and that offers cargo to an 
aircraft operator operating under a full 
all-cargo program or a comparable 
operation by a foreign air carrier must 
comply with this section not later than 
November 22, 2006. 

(b) General requirements. (1) The 
security program must provide for the 
security of the aircraft, as well as that of 
persons and property traveling in air 
transportation against acts of criminal 
violence and air piracy and against the 
introduction into the aircraft of any 
unauthorized person, and any 
unauthorized explosive, incendiary, and 
other destructive substance or item as 
provided in the indirect air carrier’s 
security program. This requirement 

i) From the time the indirect air 
carrier accepts the cargo to the time it 
transfers the cargo to an entity that is 
not an employee or agent of the indirect 
air Carrier; 

(ii) While the cargo is stored, en route, 
or otherwise being handled by an 
employee or agent of the indirect air 
carrier; and 

(iii) Regardless of whether the indirect 
air carrier has or ever had physical 
possession of the cargo. 

(2) The indirect air carrier must 


_ ensure that its employees and agents 


carry out the requirements of this 
chapter and the indirect air carrier's 
security program. 

(c) Content. Each josey program 
under this part must— 

(1) Be designed to prevent or deter the 
introduction of any unauthorized 


_ person, and any unauthorized 


explosive, incendiary, and other 
destructive substance or item onto an 
aircraft. 

(2) Include the procedures and 
description of the facilities and 
equipment used to comply with the 
requirements of §§ 1548.9 and 1548.17 
regarding the acceptance and offering of 


cargo. 
_ (3) Include the procedures and syllabi 


used to accomplish the training required 
under § 1548.11 of persons who accept, 
handle, transport, or deliver cargo on 
behalf of the indirect air carrier. 

* * * * * : 


m 34. Revise § 1548.7 to read as follows: 


§ 1548.7 Approval, amendment, annual 
renewal, and withdrawal of approval of the 
security program. 

(a) Original Application—(1) 
Application. The applicant must apply 
for a security program in a form and a 


manner prescribed by TSA not less than 
90 calendar days before the applicant 
intends to begin operations. The 
application must be in writing and 
include: 

(i) The business name; other names, 
including doing business as; state of 
incorporation, if applicable; and tax 
identification number. 

(ii) The applicant names, addresses, 
and dates of birth of each proprietor, 
general partner, officer, director, and 
owner identified under § 1548.16. 

(iii) A signed statement from each 
person listed in paragraph (a)(1)(ii) of 
this section stating whether he or she 
has been a proprietor, general partner, 
officer, director, or owner of an JAC that 
had its security program withdrawn by 
TSA. 

(iv) Copies of government-issued 
identification of persons listed in 
paragraph (a)(1)(ii) of this section. 

(v) Addresses of all business locations 
in the United States. 

(vi) A statement declaring whether the. 
business is a ‘small business’”’ 
pursuant to section 3 of the Small 
Business Act (15 U.S.C. 632). 

(vii) A statement acknowledging and 
ensuring that each employee and agent 
of the indirect air carrier, who is subject 
to training under § 1548.11, will have 
successfully completed the training 
outlined in its security program before 
performing security-related duties. 

(viii) Other information requested by 
TSA concerning Security Threat 
Assessments. 

(ix) A statement acknowledging and 
ensuring that each employee and agent 
will successfully complete a Security 
Threat Assessment under § 1548.15 
before authorizing the individual to 
have unescorted access to cargo. 

(2) Approval. TSA will approve the 
security program by providing the 
indirect air carrier with the Indirect Air 
Carrier Standard Security Program and 
any Security Directive upon 
determining that— 

(i) The indirect air carrier has met the 
requirements of this part, its security 
program, and any applicable Security 
Directive; 

(ii) The approval of its security 
program is not contrary to the interests 
of security and the public interest; and 

(iii) The indirect air carrier has not 
held a security program that was 
withdrawn within the previous year, 
unless otherwise authorized by TSA. 

(3) Commencement of operations. The 
indirect air carrier may operate under a 
security program when it meets all 
requirements, including but not limited 
to successful completion of training and 


_ Security Threat Assessments by relevant 


personnel. 
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(4) Duration of security program. The 
security program will remain effective 
until the end of the calendar month one 
year after the month it was approved. 

(5) Requirement to report changes in 
information. Each indirect air carrier 
with an approved security program 
under this part must notify TSA, in a 
form and manner approved by TSA, of 
any changes to the information 
submitted during its initial application. 

(i) This notification must be 
submitted to the designated official not 
later than 30 days after the date the 
change occurred. 

(ii) Changes included in the 
requirement of this paragraph include, 
but are not limited to, changes in the 
indirect air carrier's contact 
information, owners, business addresses 
and locations, and form of business 
entity. 

(b) Renewal Application. Upon timely 
submittal of an application for renewal, 
and unless and until TSA denies the 
application, the indirect air carrier’s 
approved security program remains in 
effect. 

(1) Unless otherwise authorized by 
TSA, each indirect air carrier that has a 
security program under this part must 
timely submit to TSA, at least 30 
calendar days prior to the first day of 
the anniversary month of initial 
approval of its security program, an 
application for renewal of its security 
program in a form and a manner 
approved by TSA. 

(2) The application for renewal must 
be in writing and include a signed 
statement that the indirect air carrier 
has reviewed and ensures the 
continuing accuracy of the contents of 
its initial application for a security 
program, subsequent renewal 
applications, or other submissions to 
TSA confirming a change of information 
and noting the date such applications 
and submissions were sent to TSA, 
including the following certification: 


[Name of indirect air carrier] (hereinafter 
“the IAC”) has adopted and is currently 
carrying out a security program in 
accordance with the Transportation Security 
Regulations as originally approved on [Insert 
date of TSA initial approval]. In accordance 
with TSA regulations, the IAC has notified 
TSA of any new or changed information 
required for the IAC’s initial security 
program. If new or changed information is 
being submitted to TSA as part of this 
application. for reapproval, that information 
is stated in this filing. 

The IAC understands that intentional 
falsification of certification to an air carrier 
or to TSA may be subject to both civil and 
criminal penalties under 49 CFR 1540 and 
1548 and 18 U.S.C. 1001. Failure to notify 
TSA of any new or changed information 
required for initial approval of the IAC’s 


security program in a timely fashion and in 
a form acceptable to TSA may result in 
withdrawal by TSA of approval of the IAC’s 
security program. 


(3) TSA will renew approval of the 
security program if TSA determines 
that— 

(i) The indirect air carrier has met the 
requirements of this chapter, its security 
program, and any Security Directive; 
and 

(ii) The renewal of its security 
program is not contrary to the interests 
of security and the public interest. 

(4) If TSA determines that the indirect 
air carrier meets the requirements of 
paragraph (b)(3) of this section, it will 
renew the indirect air carrier’s security 
program. The security program will 
remain effective until the end of the 
calendar month one year after the 
month it was renewed. 

(c) Amendment requested by an 
indirect air carrier or applicant. An 
indirect air carrier or applicant may file 
a request for an amendment to its 
security program with the TSA 
designated official at least 45 calendar 
days before the date it proposes for the 
amendment to become effective, unless 
the designated official allows a shorter 
period. Any indirect air carrier may 
submit a group proposal for an 
amendment that is on behalf of it and 
other indirect air carriers that co-sign 
the proposal. 

(1) Within 30 calendar days after 
receiving a proposed amendment, the 
designated official, in writing, either 
approves or denies the request to 
amend. 

(2) An amendment to an indirect air 
carrier security program may be 
approved, if the designated official 
determines that safety and the public 
interest will allow it, and if the 
proposed amendment provides the level 
of security required under this part. 

(3) Within 30 calendar days after 
receiving a denial of the proposed 
amendment, the indirect air carrier may 
petition TSA to reconsider the denial. A 
petition for reconsideration must be 
filed with the designated official. 

(4) Upon receipt of a petition for 
reconsideration, the designated official 
either approves the request to amend or 
transmits the petition, together with any 
pertinent information, to the TSA for 
reconsideration. TSA will dispose of the 
petition within 30 calendar days of 
receipt by either directing the 
designated official to approve the 
amendment or by affirming the denial. 

(d) Amendment by TSA. TSA may 
amend a security program in the interest 
of safety and the public interest, as 
follows: 


(1) TSA notifies the indirect air 
carrier, in writing, of the proposed 
amendment, fixing a period of not less 
than 30 calendar days within which the 
indirect air carrier may submit written 
information, views, and arguments on 
the amendment. 

(2) After considering all relevant 
material, the designated official notifies 
the indirect air carrier of any 
amendment adopted or rescinds the 
notice of amendment. If the amendment 
is adopted, it becomes effective not less 
than 30 calendar days after the indirect 
air carrier receives the notice of 
amendment, unless the indirect air 
carrier disagrees with the proposed 
amendment and petitions the TSA to 
reconsider, no later than 15 calendar 
days before the effective date of the 
amendment. The indirect air carrier 
must send the petition for 
reconsideration to the designated 
official. A timely petition for 
reconsideration stays the effective date 
of the amendment. 

(3) Upon receipt of a petition for 
reconsideration, the designated official 
either amends or withdraws the notice 
of amendment, or transmits the petition, 
together with any pertinent information, 
to TSA for reconsideration. TSA 
disposes of the petition within 30 
calendar days of receipt, either by 
directing the designated official to 
withdraw or amend the notice of 
amendment, or by affirming the notice 
of amendment. 

(e) Emergency Amendments. (1) If 
TSA finds that there is an emergency 
requiring immediate action, with 
respect to aviation security that makes 
procedures in this section contrary to 
the public interest, the designated 
official may issue an emergency 
amendment, without the prior notice 
and comment procedures described in 
paragraph (d) of this section. 

(2) The emergency amendment is 
effective without stay on the date the 
indirect air carrier receives notification. 
TSA will incorporate in the notification 
a brief statement of the reasons and 
findings for the emergency amendment 
to be adopted. 

(3) The indirect air carrier may file a 
petition for reconsideration with the 
TSA no later than 15 calendar days after 
TSA issued the emergency amendment. 
The indirect air carrier must send the 
petition for reconsideration to the — 
designated official; however, the filing 


_ does not stay the effective date of the 


emergency amendment. 

(f) Withdrawal of approval of a 
security program. TSA may withdraw 
the approval of the indirect air carrier’s 
security program, if TSA determines 
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continued operation is contrary to safety 
and the public interest, as follows: 

(1) Notice of proposed withdrawal of 
approval. The designated official will 
serve a notice of proposed withdrawal 
of approval, which notifies the indirect 
air carrier, in writing, of the facts, 
charges, and applicable law, regulation, 
or order that form the basis for the 
determination. 

(2) Indirect air carrier reply. The 
indirect air carrier may respond to the 
notice of proposed withdrawal of 
approval no later than 15 calendar days 
after receipt of the withdrawal by 
providing the designated official, in 
writing, with any material facts, 
arguments, applicable law, and 
regulation. 

(3) TSA review. The designated 
official will consider all information 
available, including any relevant 
material or information submitted by 
the indirect air carrier, before either 
issuing a withdrawal of approval of the 
indirect air carrier’s security program or 
rescinding the notice of proposed 
withdrawal of approval. If TSA issues a 
withdrawal of approval, it becomes 
effective upon receipt by the indirect air 
carrier, or 15 calendar days after service, 
whichever occurs first. 

(4) Petition for reconsideration. The 
indirect air carrier may petition the TSA 
to reconsider the withdrawal of 
approval by serving a petition for 
consideration no later than 15 calendar 
’ days after the indirect air carrier 
receives the withdrawal of approval. 
The indirect air carrier must serve the 
petition for reconsideration on the 
designated official. Submission of a 
petition for reconsideration will not 
automatically stay the withdrawal of 
approval. The indirect air carrier may 
request the designated official to stay 
the withdrawal of approval pending 
consideration of the petition. 

(5) Assistant Secretary’s review. The 
designated official transmits the petition 
together with all pertinent information 
to the Assistant Secretary for _ 
reconsideration. The Assistant Secretary 
will dispose of the petition within 15 
calendar days of receipt by either 
directing the designated official to 
rescind the withdrawal of approval or 
by affirming the withdrawal of approval. 
The decision of the Assistant Secretary 
is a final order subject to judicial review 
in accordance with 49 U.S.C. 46110. 

(6) Emergency withdrawal. If TSA 
finds that there is an emergency 
requiring immediate action, with 
respect to aviation security that makes 
procedures in this section contrary to 
the public interest, the designated 
official may issue an emergency 
withdrawal of the indirect air carrier’s 


security program, without first issuing a 
notice of proposed withdrawal, effective 
without stay on the date that the 
indirect air carrier receives notice of the 
emergency withdrawal. In such a case, 
the designated official will send the 
indirect air carrier a brief statement of 
the facts, charges, and applicable law, 
regulation, or order that forms the basis 
for the emergency withdrawal. The 
indirect air carrier may submit a 
petition for reconsideration under the 
procedures in paragraphs (f)(2) through 
(f)(5) of this section; however, this 
petition will not stay the effective date 
of the emergency withdrawal. 

(g) Service of documents for 
withdrawal of approval of security 
program proceedings. Service may be 
accomplished by personal delivery, 
certified mail, or express courier. 
Documents served on an indirect air 


~ carrier will be served at the indirect air 


carrier’s official place of business as 
designated in its application for 
approval or its security program. 
Documents served on TSA must be 
served to the address noted in the notice 
of withdrawal of approval or 
withdrawal of approval, whichever is 
applicable. 

1) Certificate of service. An 
individual may attach a certificate of 
service to a document tendered for 
filing. A certificate of service must 


_ consist of a statement, dated and signed 


by the person filing the document, that 
the document was personally delivered, 
served by certified mail on a specific 
date, or served by express courier on a 
specific date. 

(2) Date of service. The date of service 
will be— 

(i) The date of personal delivery; 

(ii) If served by certified mail, the 
mailing date shown on the certificate of 
service, the date shown on the 
postmark, if there is no certificate of 
service, or other mailing date shown by 
other evidence if there is no certificate 
of service or postmark; or 

(iii) If served by express courier, the 
service date shown on the certificate of 
service, or by other evidence if there is 
no certificate of service. 

(h) Extension of time. TSA may grant 
an extension of time of the limits set 
forth in this section for good cause 
shown. An indirect air carrier’s request 
for an extension of time must be in 
writing and be received by TSA at least 
2 days before the due date to be 
extended. TSA may grant itself an 
extension of time for good cause. 


mw 35. Revise § 1548.9 to read as follows: 


§ 1548.9 Acceptance of cargo. 
(a) Preventing or deterring the carriage 
of any explosive or incendiary. Each 


indirect air carrier must use the 
facilities, equipment, and procedures 
described in its security program to 
prevent or deter the carriage onboard an 
aircraft of any unauthorized person, and 
any unauthorized explosive, incendiary, 
and other destructive substance or item, 
as provided in the indirect air carrier’s 
security program. 

(b) Refusal to transport. Each indirect 
air carrier must refuse to offer for 
transport on an aircraft any cargo, if the 
shipper does not consent to a search or 
inspection of that cargo in accordance 
with this part, or parts 1544 or 1546 of 
this chapter. 

w 36. Add anew § 1548.11 to read as 
follows: 


§ 1548.11 Training and knowledge for 
individuals with security-related duties. 

(a) No indirect air carrier may use an 
employee or agent to perform any 
security-related duties to meet the 
requirements of its security program, 
unless that individual has received 
training, as specified in its security 
program, including his or her personal 
responsibilities in § 1540.105 of this _ 
chapter. 

(b) Each indirect air carrier must 
ensure that each of its authorized 
employees or agents who accept, 
handle, transport, or deliver cargo have 
knowledge of the— 

(1) Applicable provisions of this part; 

(2) Applicable Security Directives and 
Information Circulars; 

(3) The approved airport security 
program(s) applicable to their 
location(s); and 

(4) The aircraft operator’s or indirect 
air carrier’s security program, to the 
extent necessary in order to perform 
their duties. 

(c) Each indirect air carrier must 
ensure that each of its authorized 
employees or agents under paragraph (b) 
of this section successfully completes 
recurrent training at least annually on 
their individual responsibilities in— 

(1) Section 1540.105 of this chapter; 

(2) The applicable provisions of this 


art; 

(3) Applicable Security Directives and 
Information Circulars; 

(4) The approved airport security 
program(s) applicable to their 
location(s); and 

(5) The aircraft operator’s or indirect 
air carrier’s security program, to the 
extent that such individuals need to 
know in order to perform their duties. 

(d) Operators must comply with the 
requirements of this section by 
November 22, 2006. 

m 37. Add anew § 1548.13 to read as 
follows: 
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§ 1548.13 Security coordinators. 


Each indirect air carrier must 
designate and use an Indirect Air Carrier 
Security Coordinator (IACSC). The 
IACSC and alternates must be appointed 
at the corporate level and must serve as 
the indirect air carrier’s primary contact 
for security-related activities and 
communications with TSA, as set forth 
in the security program. Either the 
IACSC or an alternate [ACSC must be 
available on a 24-hour basis. 


w 38. Adda new § 1548.15 to read as 
follows: 


§ 1548.15 Access to Cargo: Security threat 
assessments for individuals having 
unescorted access to cargo. 


This section applies to each indirect 
air carrier operating under this part. 

(a) This section applies to each 
employee or agent the indirect air 
carrier authorizes to have unescorted 
access to cargo from the time— 

(1) Cargo to be tranSported on an 
aircraft operated by an aircraft operator 
with a full all-cargo program under 
§ 1544.101(h) of this chapter, or by a 
foreign air carrier under § 1546.101(e) of 
this chapter, reaches an indirect air 
carrier facility where the indirect air 
carrier consolidates or holds the cargo 
until the indirect air carrier transfers the 
cargo to an aircraft operator or foreign 
air carrier, or 

(2) Cargo to be transported on an 
aircraft operated by an aircraft operator 
with a full program or by a foreign air 
carrier under § 1546.101(a) or (b) of this 
chapter, is accepted by the indirect air 
carrier. 

(b) Before an indirect air carrier 
authorizes, and before an employee or 
agent gains, unescorted access to cargo 
as described in paragraph (a) of this 
section, each employee or agent must 
successfully complete one of the 
following: 

(1) A criminal history records check 
under §§ 1542.209, 1544.229, or 
1544.230 of this chapter, if the 
individual is otherwise required to 
undergo that check. 

(2) A Security Threat Assessment 
under part 1540 subpart C of this 
chapter. An employee or agent who has 
successfully completed this Security 
Threat Assessment for one employer 
need not complete it for another 
employer if the employee or agent has 
been continuously employed in a 
position that requires a Security Threat 
Assessment. 

(3) Another Security Threat 
Assessment approved by TSA as 
comparable to paragraphs (b)(1) or (b)(2) 
of this section. 


(c) Each indirect air carrier must 
ensure that each individual who has 
access to its cargo— 

(1) Has successfully completed one of 
the checks in paragraph (b) of this 
section; 

(2) Is escorted by a person who has 
successfully completed one of the 
checks in paragraph (b) of this section; 
or 4 

(3) Is authorized to serve as law 
enforcement personnel] at that location. 

(d) Operators must comply with the 
requirements of this section not later 
than November 22, 2006. 
mw 39. Add anew § 1548.16 to read as 
follows: 


§ 1548.16 Security threat assessments for 
each proprietor, general partner, officer, 
director, and certain owners of the entity. 

(a) Each indirect air carrier, or 
applicant to be an indirect air carrier, 
must ensure that each proprietor, 
general partner, officer, director, and 
owner of the entity has successfully 
completed a Security Threat Assessment 
under part 1540 subpart C of this 
chapter. Each indirect air carrier must 
comply with the requirements of this 
section not later than November 22, 
2006. 

(b) For purposes of this section, owner 
means— 

(1) A person who directly or 
indirectly owns, controls, or has power 
to vote 25 percent or more of any class 
of voting securities or other voting 
interests of an IAC or applicant to be an 
IAC; or 

(2) A person who directly or — 
indirectly controls in any manner the 
election of a majority of the directors (or 
individuals exercising similar functions) 
of an IAC, or applicant to be an IAC. 

(c) For purposes of this definition of 
owner— 

(1) Members of the same family must 
be considered to be one person. 

(i) Same family means parents, 
spouses, children, siblings, uncles, 
aunts, grandparents, grandchildren, first 
cousins, stepchildren, stepsiblings, and 
parents-in-law, and spouses of any of 
the foregoing. 

(ii) Each member of the same family, 
who has an ownership interest in an 
IAG, or an applicant to be an IAC, must 
be identified if the family is,an owner 
as a result of aggregating thé ownership 
interests of the members of the family. 

(iii) In determining the ownership of 
interests of the same family, any voting 
interest of any family member must be 
taken into account. 

(2) Voting securities or other voting 
interests means securities or other 
interests that entitle the holder to vote 
for or select directors (or individuals 
exercising similar functions). 


mw 40. Add a new § 1548.17 to read as 
follows: 


§ 1548.17 Known shipper program. 

’ This section applies to cargo that an 
indirect air carrier offers to an aircraft 
operator operating under a full program 
under § 1544.101(a) of this chapter, or to 
a foreign air carrier operating under 
§ 1546.101(a) or (b) of this chapter. 

(a) For cargo to be loaded on aircraft 
in the United States, each indirect air 
carrier must have and carry out a known 
shipper program ‘in accordance with its 
security program. The program must— 

(1) Determine the shipper’s validity 
and integrity as provided in its security 
program; 

(2) Provide that the indirect air carrier 
will separate known shipper cargo from 
unknown shipper cargo. 

(b) When required by TSA, each 
indirect air carrier must submit to TSA, 
in a form and manner acceptable to 
TSA— 

(1) Information identified in its 
security program regarding an applicant 
to be a known shipper or a known 
shipper; and 

(2) Corrections and updates of this 
information upon learning of a change 
to the information specified in 
paragraph (b)(1) of this section. 
mw 41. Add a new § 1548.19 to read as 
follows: 


§ 1548.19 Security Directives and 
Information Circulars. : 

(a) TSA may issue an Information 
Circular to notify indirect air carriers of 
security concerns. 

(b) When TSA determines that 
additional security measures are 
necessary to respond to a threat 
assessment, or to a specific threat 
against civil aviation, TSA issues a 


- Security Directive setting forth 


mandatory measures. 

(1) Each indirect air carrier that is 
required to have an approved indirect 
air carrier security program must 
comply with each Security Directive 
that TSA issues to it, within the time 
prescribed in the Security Directive for 
compliance. 

(2) Each indirect air carrier that 
receives a Security Directive must 
comply with the following: 

(i) Within the time prescribed in the 
Security Directive, acknowledge in 
writing receipt of the Security Directive 
to TSA. 

(ii) Within the time prescribed in the 
Security Directive, specify the method 
by which the measures in the Security 
Directive have been implemented (or 
will be implemented, if the Security 
Directive is not yet effective). 

(3) In the event that the indirect air 
carrier is unable to implement the 
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measures in the Security Directive, the 
indirect air carrier must submit 
proposed alternative measures and the 
basis for submitting the alternative 
measures to TSA for approval. 


(i) The indirect air carrier must 
submit the proposed alternative 
measures within the time prescribed in 
the Security Directive. 

(ii) The indirect air carrier must 
implement any alternative measures 
approved by TSA. 


(4) Each indirect air carrier that 
receives a Security Directive may 


comment on it by submitting data, 
views, or arguments in writing to TSA. 

(i) TSA may amend the Security 
Directive based on comments received. 

(ii) Submission of a comment does not 
delay the effective date of the Security 
Directive. 

(5) Each indirect air carrier that 
receives a Security Directive or 
Information Circular, and each person 
who receives information from a 
Security Directive or Information 
Circular, must: 

(i) Restrict the availability of the 
Security Directive or Information 
Circular, and information contained in 


either document, to those persons with 
a need-to-know. 


(ii) Refuse to release the Security 
Directive or Information Circular, and 
information contained in either 
document, to persons other than those 
with a need-to-know without the prior 
written consent of TSA. 

Issued in Arlington, Virginia, on May 17, 
2006. 

Kip Hawley, 

Assistant Secretary. 

[FR Doc. 06-4800 Filed 5-25-06; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


48 CFR Chapter 3 
Acquisition Regulations 


AGENCY: Department of Health and 
Human Services (HHS). 

ACTION: Proposed rule with request for 
comments. 


SUMMARY: The Department of Health and 
Human Services proposes to amend its 
acquisition regulations (HHSAR) to 
make administrative and editorial 
changes to reflect organizational title 
changes resulting from Office of the 
Secretary (OS) and Operating Division 
(OPDIV) reorganizations and to update 
or remove outdated text and references. 
The intent of the proposal is to bring the 
HHSAR up to date and to make the 
HHSAR consistent with the latest 
amendments to the Federal Acquisition 
_ Regulations (FAR). 

DATES: Comments must be received by 
July 25, 2006. 

ADDRESSES: You may submit comments 
by either of the following methods: E- 
mail: Katherine.Hughes@hhs.gov or by 
mail to: Katherine Hughes, HHS, 
Division of Acquisition Policy, Office of 
Acquisition Management and Policy, 
200 Independence Ave., SW., Room 
336E, Washington, DC 20201. Please 
state “48 CFR 3” on the subject line. 
FOR FURTHER INFORMATION CONTACT: 
Katherine Hughes, Office of Acquisition 
Management and Policy, telephone 
(202) 690—7079, e-mail: 
Katherine.Hughes@hhs.gov. 


SUPPLEMENTARY INFORMATION: 


A. Background 


The Department emphasizes that it is 
not proposing significant amendments 
to the existing HHSAR. The 
amendments being proposed to the 
HHSAR concern internal procedural 
matters which are administrative in 
nature, and would not have a major 
effect on the general public or on 
contractors or offerors supporting the 
Department. The majority of the 
- amendments address the following: 

e HHS organizational title changes 
resulting from agency reorganizations. 

e Eliminating procedural guidance no 
longer deemed necessary. 

e Changing contracting review and 
approval authorities to situate them at 
levels more appropriate to 
simplification, streamlining, and 
empowerment. 

e Updating the HHSAR to bring it in 
line with the latest amendments made 


to the Federal Acquisition Regulation 
(FAR). 

¢ Clarifying authorities for selecting 
and terminating Contracting Officers. 

e Establishing minimum training 
requirements for certain positions. 

e Specifically referencing regulations 
of other Federal agencies. 

e Updating the text of clauses 
required to be inserted in solicitations 
and contracts. 


B. Regulatory Flexibility Act 


The Department of Health and Human 
Service certifies this rulemaking will _ 
not have a significant economic effect 
on a substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) because it does not 
impose any new requirements. 
Therefore, no regulatory flexibility 
statement has been prepared. Since this 
rule conveys existing acquisition 
policies or procedures and does not 
promulgate any new policies or 
procedures that would impact the 
public, it has been determined that this 
rule will not have a significant 
economic effect on a substantial number 
of small entities, and, thus, a regulatory 
flexibility analysis was not performed. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because the changes to the 
HHSAR do not impose any record 
keeping or information collection 
requirements that require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. Existing 
approvals cited in 48 CFR 301.106 
remain in effect. The provisions of this 
regulation are issued under 5 U.S.C. 
301; 40 U.S.C. 486 (c). 


List of Subjects in 48 CFR Chapter 3 


Government procurement. 

Under the authority of 5 U.S.C. 301; 
40 U.S.C. 486(c), the Department of 
Health and Human Services proposes to 
amend 48 CFR Chapter 3 as set forth 
below. 


Dated: May 16, 2006. 
Joe W. Ellis, 


Assistant Secretary for Administration and 
Management. 


CHAPTER 3—HEALTH AND HUMAN 
SERVICES 


1. The authority citation for 48 CFR 
chapter 3, parts 301-370 continues to 
read as follows: 


Authority: 5 U.S.C. 301; 40 U.S.C. 486(c). 


2. 48 CFR chapter 3 is amended by 
removing ‘Office of Acquisition 
Management” and adding “Division of 
Acquisition Policy (DAP)” in its place 
each time it appears. 


PART 301—HHS ACQUISITION 
REGULATION SYSTEM 


3. Revise paragraph (b) of section 
301.101 to read as follows: 


301.101 Purpose. 
* * «x * * 

(b) The HHSAR implements FAR 
policies and procedures and provides 
additional policies and procedures that 
supplement the FAR to satisfy the needs 
of HHS. 

* * * * * 

4. Amend section 301.270 by revising 

paragraphs (c) and (d) to read as follows: 


301.270 Executive Committee for 
Acquisition. 
* * * * * 

(c) The purposes of the ECA are to: 

(1) Advise and assist the Chair on 
major acquisition policy matters; 

(2) Review and evaluate the overall 
effectiveness of existing policies and 
procedures and the impact of new 
acquisition policies, procedures, and 
regulations on current acquisition 
policies and procedures. 

(d) The Chair will periodically issue 
a list of current members and alternates, 
including each person’s name, title, 
organization, address, telephone 
number, and e-mail address. ECA 
members are responsible for apprising 
the Chair of any changes to the list. 

5. Revise section 301.403 to read as 
follows: 


301.403 Individual deviations. 

Requests for individual deviations to 
either the FAR or HHSAR shall be 
prepared in accordance with 301.470 
and forwarded to the Deputy Assistant 
Secretary for Acquisition Management 
and Policy (DASAMP). 

6. Revise section 301.404 to read as 
follows: 


301.404 Class deviations. 


Requests for class deviations to either 
the FAR or HHSAR shall be prepared in 
accordance with 301.470 and forwarded 


_to the Director, Office of Acquisition 


Management and Policy. 
7. Amend section 301.470 by revising 
paragraph (a) to read as follows: 


301.470 Procedure. 

(a) Deviation requests shall be 
prepared in memorandum form and 
forwarded through the Head of the 
Contracting Activity (HCA) to the 
Deputy Assistant Secretary for 
Acquisition Management and Policy. A 
deviation may be requested verbally in 
an exigency situation; however, the 
request must be confirmed in writing as 


soon as possible. 
* * * * * 


Federal Register/Vol. 71, No. 102/Friday, May 26, 2006/Proposed Rules 


30521 


' 8. Amend section 301.602-3 by 


- revising paragraphs (b)(3), (e)(1), and 


(e)(2) to read as follows: 


301.602-3 Ratification of unauthorized 
commitments. 
* * * * * 

(b) 

(3) Ratification authority for actions 
up to $100,000 may be redelegated by 
the HCA to the chief of the contracting 
office (CCO). No other redelegations are 
authorized. 

* * * * * 

(e) Procedures. (1) The individual 
who made the unauthorized contractual 
commitment shall furnish the reviewing 
Contracting Officer all records and 
documents concerning the commitment 
and a complete written statement of 
facts, including, why the contracting 
office was not used, why the proposed 
contractor was selected, other sources 
considered, a description of the 
requirement, the estimated or agreed 
price, funds citation, and whether the 
contractor has commenced work. 

(2) The Contracting Officer will 
review the submitted material and . 
prepare it for ratification following a 


_ determination that the commitment is 


ratifiable. The Contracting Officer shall 
forward the ratification document and 
the submitted material to the HCA or 
CCO with any comments or information 
which should be considered in 
evaluation of the request for ratification. 
If legal review is desirable, the HCA or 
CCO will coordinate the-request for 
ratification with the Office of General 
Counsel, Business and Administrative 
Law Division. 
* * ¥ * * 

9. Revise sections 301.603 and 
301.603—1 to read as follows: 


301.603 Selection, appointment, and 
termination of appointment of Contracting 
Officers/Contract Specialists. 


301.603-1 General. 

(a) The appointment, selection, and 
termination of appointment of 
Contracting Officers/Contract 
Specialists shall be made by the HCA. 
This authority is not delegable. The 
procedures for the selection and 
appointment of Contracting Officers/ 
Contract Specialists shall apply to 
anyone seeking the authority for a 
Contracting Officer warrant. For those 
OPDIVs that have Contracting Officers/ 
Contract Specialists with dual signature 
warrants within some of the offices, the 
appointment and termination of 
Contracting Officers/Contract 
Specialists is done in accordance with 
OPDIV procedures. 

(b) The Contracting Officer 
appointment document for personnel in 


the GS—1102 series, as well as personnel 
in any other series who will obligate the 
Government to the expenditure of funds 
in excess of the micro-purchase 
threshold, shall be the Standard Form 
(SF) 1402, “Certificate of Appointment,” 
and shall indicate the Contracting 
Officer’s warrant level and threshold 
and any other limitations. Appointing 
officials shall ensure that individuals 
delegated warrant authority meet the — 
requirements stipulated in the HHS 
Acquisition Workforce Training and 
Certification Handbook (herein referred 
to as ‘“‘Handbook’”’), are certified in 
accordance with Chapter 4 of the 
Handbook, and meet the skills currency 
training and other specific OPDIV 
standards that may apply. (The 
Handbook is located at the following 
Web site: http://www.knownet.hhs.gov/ 
acquisition/Cert_Training_Program/ 
toc.htm). The HCA may determine an 
alternate appointment document for 
appointments at or below the 
micropurchase threshold level. 
Contracting Officer warrants will be 
issued to civil service personnel only. A 
delegation of procurement authority 
shall be set forth in a memorandum that 
describes the spending limits and 
authority. Changes to appointments 
shall be made by issuing a new 
appointment document. Each 
appointment document shall be 
prepared and maintained in accordance 
with FAR 1.603—1 and shall state the 
limits of the individual’s authority. 

(c) An individual must be certified at 
the appropriate level (see Chapter 4 of 
the Handbook at the following Web site: 
http://www.knownet.hhs.gov/ 
acquisition/Cert_Training_Program/ 
chap4.htm) as a prerequisite to being 
appointed as a Contracting Officer with 
authority to obligate funds in excess of 
the micro-purchase threshold. The HCA 
will determine and require training for 
individuals appointed as Contracting 
Officers/Contract Specialists at dollar 
levels below the micropurchase 
threshold. Individuals selected for 
Contracting Officer warrant authority 
must meet the education, training, and 
experience requirements that are 
established for the warrant level. An 
individual shall be appointed as a 
Contracting Officer only in instances 
where a valid organizational need is 
demonstrated. Factors to be considered 
in assessing the need for an 
appointment of a Contracting Officer 
include volume of actions, complexity 
of work, and structure of the 
organization. 

d) Contracting Officers/Contract 
Specialists (GS—1102s) are prohibited 
from signing actions, including 
modifications, options, or any other 


action that will result in the total 
amount of the contract exceeding their 
delegated warrant authority (as 
specified on the SF—1402). This 
includes Indefinite Delivery Indefinite 
Quantity (IDIQ) contracts. However, 
orders issued against IDIQ contracts are 
processed differently. Once an IDIQ 
contract is awarded by a Contracting 
Officer with the appropriate authority, 
orders against the contract may be 
issued by other Contracting Officers/ 
Contract Specialists up to their 
delegated warrant authority, assuming 
that each order is separate and distinct 
(that is, not a follow-on of another 
order) from each other. 

(e) Employees delegated warrant 
authority are the only individuals 
legally authorized to bind the ~ 
Government by executing contracts or 
signing determinations and findings 
required by the FAR. The amount 
specified on the warrant should cover 
the estimated maximum contract 
amount, including all option periods. 
For example, an employee with a 
$500,000 Contracting Officer Certificate 
of Appointment may not award a 
contract for a base year of $300,000 if 
the contract includes a one-year option 
for an additional $300,000. In this case, 
the total contract amount, including 
options, exceeds the amount stipulated 
in the warrant. If a warrant is limited to 
$500,000 (for example), the holder may 
not sign a contract for more than that 
amount, even if the additional amount 
is subject to the availability of funds. 
Contracting Officers with higher warrant 
levels may sign the action when 
modifications to orders and contracts 
make the total amount of the contract 
exceed the Contracting Officer’s warrant 
limitation. 

10. Revise section 301.603—2 to read 
as follows: 


301.603-2 Selection of Contracting 
Officers/Contract Specialists. 

When it has been determined that the 
appointment is in the best interest of the 
OPDIV and/or Department and there is 
a demonstrated need for the 
procurement authority requested, 
nominations for appointment of 
Contracting Officers/Contract 
Specialists shall be submitted to the 
HCA through appropriate organizational 
channels for review. The HCA is 
responsible for appointing Contracting 
Officers/Contract Specialists in 
accordance with FAR 1.603. This 
authority is not delegable. The 
nomination package, which typically is 
initiated by the prospective Contracting 
Officer’s immediate supervisor, shall 
include the information listed in the 
following Web site: http:// 
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www.knownet.hhs.gov/acquisition/ 
Cert_Training_Program/chap3.htm 
(click on “Selection, Appointment, and 
Termination of Contracting Officers’’). 
Additional information about 
appointment procedures is listed in the 
Web site mentioned above. The HCA 
will determine the documentation 
required, consistent with FAR 1.603-2, 
when the resulting appointment and 
authority will not exceed the 
micropurchase threshold. 


11. Revise section 301.603—3 to read 
as follows: 


301.603-3 Appointment of Contracting 
Officers. 


(a) Appointing officials must ensure 
that a warrant candidate meets the 
experience, education/training 
requirements listed in Chapter 4 entitled 
“Training and Certification 
Requirements for the HHS Acquisition 
Workforce,” of the Handbook (available 
at the following Web site: http:// 
www.knownet.hhs.gov/acquisition/ 
Cert_Training_Program/chap4.htm), 
meets acquisition certification 
requirements, and meets the skills 
currency training and other OPDIV/ 
Department standards that may apply. 
The warrant levels are listed in the 
Handbook at the following Web site: 
http://www.knownet.hhs.gov/ 
acquisition/Cert_Training_Program/ 
chap3.htm. 


(b) If it is essential to appoint an 
individual who does not fully meet the 
certification requirements for the 
Contracting Officer authority sought, an 
interim appointment may be granted by 
the HCA. HCAs are responsible for 
ensuring that training requirements are 
met within the specified time frame. 
Interim appointments may not exceed 
one (1) year in total, and shall not be 
granted unless the individual can meet 
the certification requirements within 
one (1) year from the date of 
appointment. The HCA may extend an 
interim appointment when he/she 
determines it is appropriate by granting 
additional time to complete the 
requirements of a permanent 
_ appointment. The HCA and Contracting 
Officer will discuss the timeframes for 
extension of an interim appointment, to 
allow completion of the requirements, 
and the HCA will make the final 
decision. If the certification 
requirements are not met by that date, 
the appointment will automatically 
terminate. 


12. Revise section 301.603—4 to read 
as follows: 


301.603-4 Termination or revocation of a 
Contracting Officer’s appointment. 


Termination or revocation of 
Contracting Officer appointments shall 
be accomplished in accordance with 
FAR 1.603-4. 

13. Revise section 301.603—70 to read 
as follows: 


301.603-70 Delegation of Contracting 
Officer responsibilities. 


(a) Contracting Officer responsibilities 
which do not involve the obligation or 
deobligation of funds or result in 
establishing or modifying contractual 
provisions may be delegated by the 
Contracting Officer by means of a 
written memorandum that clearly 
delineates the delegation and its limits. 

(b) Contracting Officers may designate 
individuals as ordering officials to make 
purchases or place orders under blanket 
purchase agreements, indefinite 
delivery contracts, or other 
preestablished mechanisms. Ordering 
officials, including those under the 
National Institutes of Health’s (NIH) 
Delegated Acquisition Program 
(DELPRO), are not Contracting Officers. 

14. Add sections 301.603—71 through 
301.603—76 to read as follows: 


301.603-71 Waivers to warrant standards. 


Guidance on waivers to warrant 
standards are found in Chapter 3 of the 
Handbook at the following Web site: 
http://www.knownet.hhs.gov/ 
acquisition/Cert_Training_Program/ 
chap3.htm (under ‘‘Selection, 
Appointment and Termination of 
Contracting Officers’’). 


301.603-72 Training and certification 
requirements for Contracting Officers/ 
Contract Specialists. 


Training and certification 
requirements are found in Chapter 4 of 
the Handbook at the following Web site: 
http://www.knownet.hhs.gov/ 
acquisition/Cert_Training_Program/ 
chap4.htm. 


301.603-73 Earned value training 
requirement for Contracting Officers/ 
Contract Specialists who administer an IT 
contract. 


All GS—1102s who administer an IT 
contract are required to successfully 
complete the Department’s (offered 
through HHS University) one-day 
course entitled “Early Warning Project 
Management Systems Workshop,” or an 
equivalent Earned Value training 
course. Determination of course 


_ equivalency shall be made jointly by the 


Office of Acquisition Management and 
Policy/ASAM and the HHS Office of the 
Chief Information Officer. 


301.603-74 Training policy exception. 


In the event there is an urgent 
requirement for a Contracting Officer/ 
Contract Specialist to award or 
administer an IT contract, and the 
Earned Value training requirement has 
not been met, the HCA (not delegable) 
may waive the training requirement and 
authorize the individual to perform the 
job duties, provided that the individual 
attends the next scheduled ‘Early 
Warning Project Management System 
Workshop” course, or an equivalent 
Earned Value course. 


301.603—-75 Training requirement for 
purchase cardholders, Approving Officials 
(AOs), and Agency/Organization Program 
Coordinators (A/OPCs). 


Training requirements for purchase 
cardholders, AOs and A/OPCs are found 
in Chapter 4 of the Handbook at the 
following Web site: http:// 
www.knownet.hhs.gov/acquisition/ 
Cert_Training_Program/chap4.htm. 


301.603—-76 Requirement for certification 
retention and maintaining currency of 
acquisition knowledge and skills for 
Contracting Officers/Contract Specialists 
and purchasing agents. 


The requirement for certification 
retention and maintaining currency of 
acquisition knowledge and skills is 
found in Chapter 4 of the Handbook at 
the following Web site: http:// 
www.knownet.hhs.gov/acquisition/ 
Cert_Training_Program/chap4.htm. 


PART 302—DEFINITIONS OF WORDS 
AND TERMS 


15. In section 302.101, adda 
definition for ‘‘Agency head or head of 
the Agency,” remove the definition for 
“Head of the agency or agency head,” 
revise the definition for “Head of the 
Contracting Activity (HCA),”’ and add a 
definition for “Project Officer,” to read 
as follows: 


302.101 Definitions. 


Agency head or head of the Agency, 
unless otherwise specified, means the 
head of the Operating Division (OPDIV) 
for Agency for Healthcare Research and 
Quality (AHRQ), Centers for Disease 
Control and Prevention (CDC), Centers 
for Medicare & Medicaid Services 
(CMS), Food and Drug Administration 
(FDA), Health Resources and Services 
Administration (HRSA), Indian Health 
Service (IHS), National Institutes of 
Health (NIH), Substance Abuse and 
Mental Health Services (SAMHSA), and 


. the Deputy Secretary for the Office of 


the Secretary (OS). 


* * * * * 
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Head of the contracting activity (HCA) 
occupies designated organization 
positions as follows: 


ASAM-OS—Deputy Assistant Secretary 
for Acquisition Management and 
Policy 

AHRQ—Director, Division of Contracts 
Management 

~ CMS—Director, Office of Acquisition 
and Grants Management 

PSC—Director, Division of Acquisition 
Management 

CDC—Director, Procurement and Grants 
Office 

FDA—Director, Office of Acquisitions & 
Grant Services 

HRSA—Director, Division of 
Procurement Management 

IHS—Director, Division of Acquisition 
Policy 

NIH—Director, Office of Acquisition 
Management and Policy 

SAMHSA—Director, Division of 
Contracts Management 


Each HCA is responsible for 
conducting an effective and efficient 
acquisition program. Adequate controls 
_ shall be established to assure 
compliance with applicable laws, 
regulations, procedures, and the dictates 
of good management practices. Periodic 
reviews shall be conducted and 
evaluated by qualified personnel, 
preferably assigned to positions other 
than in the contracting office being 
reviewed, to determine the extent of 
adherence to prescribed policies and 
regulations, and to detect a need for 
guidance and/or training. The HCA 
shall be certified, or be certifiable, at 
Level IV of the HHS Acquisition 
Certification Program. Individuals. 
appointed as HCAs who do not meet the 
Level IV requirements shall have one 
year from the date of appointment to 
obtain Level IV certification. The heads 
of contracting activities may redelegate 
their HCA authorities to the extent that 
redelegation is not prohibited by the 
terms of their respective delegations of 
authority, by law, by the Federal 
Acquisition Regulation, by the HHS 
Acquisition Regulation, or by other 
regulations. However, HCA and other 
contracting approvals and authorities 
shall not be redelegated below the levels 
specified in the HHS Acquisition 
Regulation or, in the absence of 
coverage in the HHS Acquisition 
Regulation, the Federal Acquisition 
Regulation. To ensure proper control of 
redelegated acquisition authorities, 
HCAs shall maintain a file containing 
successive delegations of HCA authority 
through and including the Contracting 
Officer level. Personnel delegated 
responsibility for acquisition functions 
must possess a level of experience, 


training, and ability commensurate with 
the complexity and magnitude of the 
acquisition actions involved. 

Project Officer is a Federal employee 
who monitors contractor performance 
and provides technical guidance to the 
Contract Specialist/Contracting Officer. 
He or she serves as the Contract 
Specialist/Contracting Officer’s 
authorized representative to monitor 
specific aspects of the contract, thereby 
ensuring that the contractor’s 
performance meets the standards set 
forth in the contract, the technical 
requirements under the contract are met 


. by the delivery date(s) and/or within the 


period of performance, and performance 
is accomplished within the price or 
estimated cost stated in the contract. A 
Project Officer is required to comply 
with HHS Project Management 
Certification Program training 
requirements. The term ‘‘Project 
Officer’ is synonymous with 
Contracting Officer’s Representative 
(COR) and Contracting Officer’s 
Technical Representative (COTR). 

16. Revise section 302.201 to read as 
follows: 


302.201 Contract clause. 

The FAR clause, Definitions, at 
52.202-1 shall be used as prescribed in 
FAR 2.201, except as follows: 

(a) In accordance with 52.202—1(a)(1), 
paragraph (a) at 352.202—1 shall be used 
in place of paragraph (a) of the FAR 
clause. 

(b) In accordance with 52.202-1(a)(1), 
paragraph (h), or its alternate, at 
352.202-—1 shall be added to the end of 
the FAR clause. Use paragraph (h) when 
a fixed-priced contract is anticipated; 
use the alternate to paragraph (h) when 
a cost-reimbursement contract is 
anticipated. This is an authorized 
deviation. 


PART 303—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 


17. Revise section 303.101-—3 to read 
as follows: 


303.101-3 Agency regulations. 

(a)(3) The Department of Health and 
Human Services’ Standards of Conduct 
are prescribed in 45 CFR part 73. 

18. Revise section 303.303 to read as 
follows: 


303.303 Reporting suspected antitrust 
violations. 

(h) A copy of the agency report of 
suspected antitrust violations submitted 
to the Attorney General by the HCA 
shall also be submitted to the Director, 
Office of Acquisition Management and 
Policy. 


19. Revise section 303.405 to read as 
follows: 

303.405 Misrepresentations or 
violations of the Covenant Against 
Contingent Fees. 

(a) Reports shall be made promptly to 
the Contracting Officer. 

(b)(4) Suspected fraudulent or 
criminal matters to be reported to the 
Department of Justice shall be prepared 
in letter format and forwarded through 
acquisition channels to the head of the 
contracting activity for signature. The 
letter must contain all pertinent facts 
and background information considered 
by the Contracting Officer and chief of ~ 
the contracting office that led to the 
decision that fraudulent or criminal 
matters may be present. A copy of the 
signed letter shall be sent to the 
Director, Office of Acquisition 
Management and Policy. 

20. Revise section 303.704 to read as 
follows: 


303.704 Policy. 


(a) For purposes of implementing FAR 
subpart 3.7, the authorities granted to 
the ‘‘agency head or designee”’ shall be 
exercised by the HCA (not delegable). 


PART 304—ADMINISTRATIVE 
MATTERS 


21. Revise section 304.602 to read as 
follows: 


304.602 Federal Procurement Data 
System—Next Generation (FPDS—NG). 

The Departmental Contracts 
Information System (DCIS) represents. 
the Department’s implementation of the 
FPDS-NG. All departmental contracting 
activities are required to use the DCIS 
and follow the procedures stated in the 
Enhanced Departmental! Contracts 
Information System Manual, available at 
http://dcis.hhs.gov, and amendments to 
the manual. The HCA (not delegable) 
shall ensure that all required contract 
information is collected, submitted, and 
received into the DCIS on or before the 
15th of each month for all appropriate 
contract and contract modifications 
award of the prior month. 

22. Amend 304.804—70 by revising 
paragraphs (a) and (b)(1) to read as 
follows: 


304.804-70 Contract closeout audits. 


(a) Contracting Officers shall rely, to 
the maximum extent possible, on single 
audits to close physically completed 
cost-reimbursement contracts with 
colleges and universities, hospitals, 
non-profit firms, and State and local 
governments. In addition, where 
appropriate, a sample of these 
contractors may be selected for audit, in 


30524 


Federal Register/Vol. 71, No. 102 / Friday, May 26, 2006/Proposed Rules 


accordance with paragraph (b) of this 
section. 
) 

(1) The Office of the Inspector General 
(OIG) and ASAM’s Deputy Assistant 
Secretary for Acquisition Management 
and Policy in conjunction with the 
OPDIV’s cost advisory/audit focal point, 
determine which contracts or 
contractors will be audited, which audit 
agency will perform the audit, and the 
type and scope of closeout audit to be 
performed. These decisions shall be 
based upon the needs of the customer, 
risk analysis, return on investment, and 
the availability of audit resources. When 
an audit is warranted prior to closing a 
contract, the Contracting Officer shall 
submit the audit request to the OIG’s 
Office of Audit, via the OPDIV’s cost 
advisory/audit focal point. 


* * * * * 


23. Revise paragraph (e) of section 
304.7001 to read as follows: 


304.7001 Numbering acquisitions. 


* * * * * 


(e) Assignment of identification codes. 
Each contracting office of the 
Department shall be assigned a three 
digit identification code by the ASAM/ 
OAMP. Requests for the assignment of 
codes for newly established contracting 
offices shall be submitted by a 
headquarters official from the new 
contracting office to the OAMP. A 
listing of the contracting office 
identification codes currently in use is 
contained in the Enhanced 
Departmental Contracts Information 
System Manual, available at http:// 
dcis.hhs.gov. 


PART 305—PUBLICIZING CONTRACT 
ACTIONS 


24. Revise section 305.303 to read as 
follows: 


305.303 Announcement of contract 
awards. 

(a) Public announcement. Any 
contract, contract modification, or order 
in the amount of $3 million or more, not 
otherwise exempt under FAR 5.303, 
shall be reported by the Contracting 
Officer to the Office of the Assistant 
- Secretary for Legislation (Congressional 
Liaison), Room 406G, Hubert H. 
Humphrey Building. Notification shall 
be accomplished by providing a copy of 
the contract or award document face 
page to the referenced office prior to the 
day of award, or in sufficient time to 
allow for an announcement to be made 
by 5 p.m. Washington, DC time on the 
day of award. Notification may also be 
accomplished by e-mailing a copy of the 
contract or award document face page to 


grantfax@hhs.gov, or faxing to (202) 
205-2420. 

25. Revise section 305.502 to read as 
follows: 


305.502 Authority. 

The Contracting Officer is authorized 
to publish advertisements and notices 
indicating that proposals are being 
sought in newspapers and periodicals in 
accordance with the requirements and 
conditions referenced in FAR subpart 
5.5. 


PART 306—COMPETITION 
REQUIREMENTS 


26. Revise section 306.302—1 to read 
as follows: 


306.302-1 Only one responsible source 
and no.other supplies or services will 
satisfy agency requirements. 

(a)(2)(iv) Follow-on contracts for the 
continuation of major research and 
development studies on long-term social 
and health programs, major research. 
studies, or clinical trials may be deemed 
to be available only from the original 
source when it is likely that award to 
any other source would result in 
unacceptable delays in fulfilling the 
Department’s or OPDIV’s requirements. 

) Application. (5) When the head of 
the program office has determined that 
only specified makes and models of 
technical equipment or parts must be 
obtained to meet the activity’s program 
responsibility to test and evaluate 
certain kinds and types of products, and 
only one source is available. (This 
criterion is limited to testing and 
evaluation purposes only and may not 
be used for initial outfitting or repetitive 
acquisitions. Project officers should 
support the use of this criterion with 
citations from their agency’s legislation 
and the technical rationale for the item 
of equipment required.) 

27. Revise section 306.303—1 to read 
as follows: 


306.303—1 Requirements. 

(a)(1) When a program office desires 
to obtain certain goods or services by 
contract without full and open 
competition, it shall provide the 
contracting office a justification 
explaining why full and open 
competition is not feasible. The 
justification must be submitted with the 
requisition or request for contract. 

(i) Justifications in excess of the 
simplified acquisition threshold shall be 
in the form of a separate, self-contained 
document, prepared in accordance with 
FAR 6.303 and 306.303, and called a 
“JOFOC”’ (Justification for Other Than 
Full and Open Competition). 
Justifications at or below the simplified 


acquisition threshold may be in the 
form of a paragraph or paragraphs 
contained in the requisition or request 
for contract. 

(ii) Justifications, whether over or 
under the simplified acquisition 
threshold, shall fully describe what is to 
be acquired, offer reasons which go 
beyond inconvenience, and explain why 
it is not feasible to obtain competition. 
The justifications shall be supported by 
verifiable facts rather than mere 
opinions. Documentation in the 
justification should be sufficient to 
permit an individual with technical 
competence in the area to follow the 
rationale. 

(iii) Sole source justifications using 
the Federal Supply Schedule shall 
include the content listed in FAR 6.303- 
2 

(b) Preliminary arrangements or 
agreements with the proposed 
contractor shall have no effect on the 
rationale used to support an acquisition 
for other than full and open 
competition. . 

28. Revise section 306.303—2 to read 
as follows: 


306.303—2 Content. 

(a)(1) Each justification shall include 
the program office and name, address, 
and telephone number of the Project 
Officer and project identification such 
as the authorizing program legislation, 
to include citations or other internal 
program identification data such as title, 
contract number, etc. 

(2) The description may be in the 
form of a statement of work, purchase 
description, or specification. A 
statement is to be included to explain 
whether the acquisition is an entity in 
itself, whether it is one in a series, or 
part of a related group of acquisitions. 

(c) JOFOCs shall be signed by the 
Project Officer, the Project Officer’s 
immediate supervisor, the Contracting 
Officer, and the approving official (if the 
approving official is not the Contracting 
Officer). 

29. Revise section 306.304 to read as 
follows: 


306.304 Approval of the justification. 

(a)(2) The competition advocates are 
listed in 306.501. This authority is not 
delegable. 

(3) The competition advocate shall 
exercise this approval authority, except 
where the individual designated as the 
competition advocate does not meet the 
requirements of FAR 6.304(a)(3)(ii). This 
authority is not delegable. 

(4) The senior procurement executive 
of the Department is the Deputy 
Assistant Secretary for Acquisition 
Management and Policy. This 
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designation has been made pursuant to 
the OFPP Act (41 U.S.C. 414(c)(2)(B). 
(c) A class justification shall be 
processed the same as an individual 
justification. 
30. Revise section 306.501 to read as 
follows: 


306.501 Requirement. 

The Department’s competition 
advocate is the Deputy Assistant 
Secretary for Acquisition Management 
and Policy. The competition advocates 
for each of the Department’s OPDIVs are 
as follows: 

AHRQ—Executive Officer 
CDC—Director, Office of Program 

Support 
CMS—Chief Operating Officer 
FDA—Chief, Office of Shared Services 
HRSA—Associate Administrator for 

Operations and Management 
IHS—Director, Office of Management 

and Support 
NIH—Senior Advisor for Policy, Office 

of Extramural Research (R&D) and 

Senior Advisor to the Deputy Director 

for Intramural Research (Other than 

R&D) 

OS—Deputy Assistant Secretary for 

Acquisition Management and Policy 
PSC—Director, Strategic Acquisition 

Service 
SAMHSA—Associate Administrator for 

Management 


PART 307—ACQUISITION PLANNING 


31. Revise section 307.104 to read as 
follows: 


307.104 General procedures. 


(a) Each contracting activity shall 
prepare an Annual Acquisition Plan 
(AAP). The AAP is a macro plan, 
containing a list of anticipated contract 
actions over the simplified acquisition 
threshold and their associated funding, 
as well as the aggregate planned dollars 
for simplified acquisitions by quarter, 
developed for each fiscal year. The AAP 
shall conform to reasonable budget 
expectations and shall be reviewed at 
least quarterly and modified as 
appropriate. The HCA or the CCO shall 
obtain this information from the 
program planning/budget office of the 
contracting activity and use the AAP to 
provide necessary reports and monitor 
the workload of the contracting office. 
For contract actions, the plan shall 
contain, at a minimum: 

(1) A brief description (descriptive 
title, perhaps one or two sentences if 
necessary); 

(2) Estimated award amount; 

(3) Requested award date; 

(4) Name and phone number of 
contact person (usually the Project 
Officer); 


(5) Other information required for 
OPDIV needs. 


(b) Once the AAP is obtained from the 
program planning/budget office, the 
Contracting Officer/Contract Specialist 
shall initiate discussions with the 
assigned Project Officer for each 
planned negotiated acquisition over 
$100,000 except for: 


(1) Acquisitions made under 
interagency agreements, and 


(2) Contract modifications which 
exercise options, make changes 
authorized by the Changes clause, or 
add funds to an incrementally funded 
contract. (The HCA may prescribe 
procedures for contract actions not 
covered by this subpart.) 


(c) The purpose of the discussions 
between the Contracting and Project 
Officers is to develop an individual 
acquisition planning schedule and to 
address areas that will need to be 
covered in the request for contract 
(RFC), including clearances, acquisition 
strategy, sources, etc. The Project Officer 
must either have a statement of work 
(SOW) ready at this time or must 
discuss in more detail the nature of the 
services/supplies that will be required. 


(d) Standard lead-times for processing 
various types of acquisitions and 
deadlines for submission of acceptable 
RFCs (that is, RFCs which include all 
required elements such as clearances, 
funding documents, and an acceptable 
SOW) for award in a given fiscal year 
shall be established by the HCA or 
designee not lower than the CCO. 


(e) The outcome of the discussions 
referenced in paragraph (c) of this 
section between the Project Officer and 
the Contracting Officer/Contract 
Specialist will be an agreement 
concerning the dates of significant 
transaction-specific acquisition 
milestones, including the date of 
submission of the RFC to the 
Contracting Officer. This milestone 
schedule document will be prepared 
with those dates and will be signed by 
the Project Officer and the Contracting 
Officer. The milestones cannot be 
revised except by mutual agreement of 
these same individuals. If the planning 
schedule indicates the need to obtain 
approval of a Justification for Other than 
Full and Open Competition, the HCA or 
CCO must sign the milestone agreement. 
This document shall be retained in the 
contract file. All other considerations 
that will affect the acquisition 
(technical, business, management) shall 
be addressed in the RFC (see 307.71). 


32. Revise section 307.170 to read as 
follows: 


307.170 Program training requirements. 


(a) HHS will maintain a program for 
certifying employees before they may be 
considered eligible for appointment as a 
program/project manager or COR/COTR. 

(b) All HHS program/project 
managers, alternate program/project 
managers, CORs/COTRs, alternate 
CORs/COTRs, and at least fifty percent 
of the HHS program personnel 
performing the function of technical 
proposal evaluator on a technical 
evaluation team or panel for a 
competitively solicited HHS contract, 
shall have successfully completed the 
Department’s (offered through HHS 
University) ‘‘Basic Project Officer” 
course, or an equivalent course, before 
assuming the duties of their designated 
role, or take the next available class. 
This requirement applies to the initial 
technical proposal evaluation and any 
subsequent technical evaluations that 
may be required. Course equivalency for 
the ‘‘Basic Project Officer’ course will 
be determined by the ASAM/OAMP. 
The Contracting Officer is responsible 
for ensuring that the program/ project 
manager, COR/COTR, and proposal 
evaluators have successfully completed 
the required training. Non-information 
technology (IT) program/project 
managers and non-IT CORs/COTRs who 
have successfully completed the 
appropriate “Basic Project Officer”’ 
course, or an equivalent course, are 
highly encouraged to take the 
Department’s one-day course entitled 
“Early Warning Project Management 
System Workshop,” or an equivalent 
Earned Value course. Program/Project 
managers and CORs/COTRs are highly 
encouraged to take the Department’s 
(offered through HHS University) 
“Writing Statements of Work” course, or 
an equivalent course. Peer and objective 
reviewers are excluded from these 
requirements. The peer review process 
pertains specifically to NIH in the peer 
review of applications for grants and 
contracts. Applications are evaluated by 
a peer review group composed of 
scientists from the extramural research 
community. 

33. Revise section 307.170—1 to read 
as follows: 


307.170-1 Training policy exceptions. 


In the event there is an urgent 
requirement for a specific individual to 
serve as a program/project manager and 
COR/COTR (or alternate program/ 
project manager and alternate COR/ 
COTR) and that individual has not 
successfully completed the prerequisite 
training course(s), the HCA (not 
delegable) may waive the training 
requirement and authorize the 
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individual to perform the project duties, 
provided that: 


(a) The individual first meets with the 
cognizant Contracting Officer to review 
the HHS “Project Officer’s Contracting 
Handbook” to discuss the important 
aspects of the contracting-program office 
relationship as appropriate to the 
circumstances; and 


(b) The individual attends the next 
scheduled ‘Basic Project Officer” 
course, or an equivalent course, and, for 
those current and proposed IT program/ 
project managers, as well as alternate IT 
program/project managers and IT CORs/ 
COTRs (as well as alternate CORs/ 
COTRs) assigned to HHS IT projects 
(including those designated as major or 
tactical by HHS), the next ‘Early 
Warning Project Management System 
Workshop,” or an equivalent Earned 
Value course. 


34. Add sections 307.170—3 through 
307.170-9 to read as follows: 


307.170-3 Earned value training 
requirement for IT program/project 
managers and IT CORs/COTRs. 


All current and proposed IT program/ 
project managers, alternate IT program/ 
project managers, IT CORs/COTRs, and 
alternate CORs/COTRs assigned to HHS 
IT projects (including those IT projects 
designated as major or tactical), must 
successfully complete the Department’s 
(offered through HHS University) one- 
day course entitled “Early Warning 
Project Management System 
Workshop,” or an equivalent Earned 
Value training course. Course 
equivalency will be determined jointly 
by the ASAM/OAMP and the HHS 
Office of the Chief Information Officer. 


307.170—-4 Required training in HHS’ 
portfolio management tool. 


All current and proposed IT program/ 
project managers, as well as alternate IT 
program/project managers and IT CORs/ 
COTRs (as well as alternate IT CORs/ 
COTRs), must successfully complete 
training in HHS’ portfolio management 
tool (contact the HHS Office of the Chief 
Information Officer for additional 
information). 


307.170-5 Maintenance/refresher training 


requirement for program/project managers 
and CORs/COTRs. 


The maintenance/refresher training 
requirement for program/project 
managers and CORs/COTRs is found in 
Chapter 5 of the Handbook at the 
following Web site: http:// 
www.knownet.hhs.gov/acquisition/ 
Cert_Training_Program/chap5.htm. 


307.170-6 Warranting of Other 
Transaction Officers for Other 
Transactions. 

The requirement for the warranting of 
Other Transaction Officers for Other 
Transactions is found in Section I(H) of 
the HHS Guidebook on Other 
Transactions Authority (available at the 
following Web site: http:// 
www.knownet.hhs.gov/acquisition/ 
ota.htm). 


307.170—-7 Training Requirements for 
Other Transaction Officers. 

Training requirements for an Other 
Transaction Officer are listed-in Section 
I(F) of the HHS Guidebook on Other 
Transaction Authority (available at the 
following Web site: http:// 
www.knownet.hhs.gov/acquisition/ 
ota.htm). 


307.170-8 Appointment of an Other 
Transaction Officer Technical 
Representative for an Other Transaction. 
The requirement for the appointment 
of an Other Transaction Officer 
Technical Representative for an Other 
Transaction is found in Section I(I) of 
the HHS Guidebook on Other 
Transactions Authority (available at the 


following Web site: Attp:// 


www.knownet.hhs.gov/acquisition/ 
ota.htm). 


307.170-9 Training requirement for an 
Other Transaction Officer Technical 
Representative. 

The training requirement for an Other 
Transaction Officer Technical 
Representative is found in Section I(I) of 
the HHS Guidebook on Other ~ 
Transactions Authority (available at the 
following Web site: http:// 
www.knownet.hhs.gov/acquisition/ 
ota.htm). 


307.302, 307.303, 307.304, and 307.307 
[Removed] : 

35. Remove subpart 307.3 (sections 
307.302, 307.303, 307.304, and 
307.307). 

36. Revise section 307.7104 to read as 
follows: 


307.7104 Transmittal. 


The RFC must be conveyed to the 
contracting office by use of a cover 
memorandum. The cover memorandum 
must be signed by the head of the 
sponsoring program office and include 
both a statement attesting to the 
conclusiveness of the review described 
in 307.7103(b) and a list identifying all 
attachments to the RFC. 

37. Amend section 307.7105 by 
revising the introductory text for the 
section, the introductory text for 
paragraph (b)(4), and paragraphs (b)(4)(i) 
and (b)(7) to read as follows: 


307.7105 Format and content. 


The Department is in the process of 
standardizing a format for the RFC. In 
the interim, the information in 
paragraph (a) of this section must be 
included. Paragraph (b) contains 
information that must also be included 
if applicable. 


* * * 


(4) Special program clearances or 


approvals. Any required clearance or 


approval. The following special program 
clearances or approvals should be 
reviewed for applicability to each 
acquisition. Those which are applicable 
should be addressed during the 
planning discussions between the 
Project Officer and Contracting Officer/ 
Contract Specialist (see 307.104(c)) and 
immediate action should be initiated by 
the Project Officer to obtain the 
necessary clearances or approvals. 
Comprehensive checklists of these and 
any OPDIV special approvals, 
clearances, and requirements shall be 
provided for reference purposes to 
program offices by the servicing 
contracting activity. If the approval or 
clearance has been requested and is 
being processed at the time of RFC 
submission, a footnote to this effect, 
including all pertinent details, must be 
included in this section. 

(i) Commercial activities. (OMB 
Circular No. A—76). An RFC must 
contain a statement as to whether the 
proposed solicitation is or is not to be 
used as part of an OMB Circular No. A— 
76 public-private cost comparison. (See 
OMB Circular No. A—76, Performance of 
Commercial Activities.) 

* * * * 


(7) Special terms and conditions. Any 
suggested special terms and conditions 
not already covered in the statement of 
work. 

* * * * * 


38. Amend section 307.7106 by 
revising paragraphs (a) and (d) to read 
as follows: 


307.7106 Statement of work. 


(a) General. A statement of work 
(SOW) describes the work or services to 
be performed in reaching an end result 
without describing the method that will 
be used unless the method of 
performance is critical or required in 
order to obtain successful performance. 
The SOW should be clear and concise 
and must completely define the 
responsibilities of both the contractor 
and the Government. The SOW should 
be worded to make more than one 
interpretation virtually impossible. 

* 
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(d) Elements of the SOW. The 
elements of the SOW will vary with the 
objective, complexity, size, and nature 
of the acquisition. In general, it should 
include the following: 

(1) Purpose of the project. This 
includes a general description of the 
objectives of the project and the desired 
results. 

(2) Background information. This 
includes a brief history of the project 
and the importance of the project to the 
overall program objectives. 

(3) A detailed description of the 
technical requirements. The statement 
of work should provide sufficient detail 
to accurately reflect the Government's 
requirement. It should state what is to 
be done without prescribing the method 
to be used and should include 
performance standards. The statement 
of work may be broken down into tasks 
and subtasks. The degree of breakout 
depends on the size and complexity of 
the project. The statement of work 
should indicate whether the tasks are 
sequential or concurrent. 

(4) Reference material. All reference 
material to be used in the conduct of the 
project that indicates how the work is to 
be carried out must be identified. 
Applicability should be explained, and 
a statement made as to where the 
material can be obtained. 

(5) Level of effort. When a level of 
effort is required, the number and type 
of personnel required should be stated. 
If known, the type and degree of 
expertise should be specified. 

(6) Special requirements (as 
applicable). An unusual or special 
contractual requirement, which would 
impact on contract performance, should 
be included as a separate section. 

(7) Deliverables reporting 
requirements. All deliverables and/or 
reports must be clearly and completely 
described. Include the timeframe for 
completion, the format, and the number 
of copies. 


PART 309—CONTRACTOR 
QUALIFICATIONS 


39. Revise section 309.404 to read as 
follows: 


309.404 List of parties excluded from 
Federal procurement and nonprocurement 
programs. 

(c) The Office of Acquisition 
Management and Policy (OAMP) shall 
perform the actions required by FAR 
9.404(c). 

(4) OAMP shall maintain all 
documentation submitted by the 
initiating official recommending the 
debarment or suspension action and all 
correspondence and other pertinent. 


documentation generated during the 
OAMP review. 

40. Amend section 309.405 by 
revising paragraph (a)(1) to read as 
follows: 


309.405 Effect of listing. 
a * 

(1) If a Contracting Officer considers 
it necessary to award a contract, or 
consent to a subcontract with a debarred 
or suspended contractor, the 
Contracting Officer shall prepare a 
determination, including all pertinent 
documentation, and submit it through 
acquisition channels to the head of the 
contracting activity. The documentation 
must include the date by which 
approval is required and a compelling 
reason for the proposed action. 
Compelling reasons for award of a 
contract or consent to a subcontract 
with a debarred or suspended contractor 
include: 

(i) The property or services to be 
acquired are available only from the 
listed contractor; or 

(ii) The urgency of the requirement 
dictates that the Department conduct 
business with the listed contractor. 

* * * * * 

41. Revise section 309.406-3 to read 

as follows: 


309.406-3 Procedures. 


(a) Investigation and referral. When 
an apparent cause for debarment 
becomes known, the initiating official 
shall prepare a report containing the 
information required by 309.470-2, 
along with a written recommendation, 
and forward it through appropriate 
channels to the debarring official. 
Reports shall be forwarded in 
accordance with 309.470—1. The 
debarring official, the Deputy Assistant 
Secretary for Acquisition Management 
and Policy, shall initiate an 
investigation. 

(b) Decisionmaking process. The 
debarring official shall review the 
results of the investigation, if any, and 
make a written determination whether 
or not debarment procedures are to be 
commenced. A copy of the 
determination shall be promptly sent 
through appropriate channels to the 
initiating official and the Contracting 
Officer. If it is determined that 
debarment procedures shall commence, 
the debarring official shall consult with 
the Office of General Counsel and then 
notify the contractor in accordance with 
FAR 9.406-3(c). If the proposed action 
is not based on a conviction or judgment 
and the contractor’s submission in 
response to the notice raises a genuine 
dispute over facts material to the 
proposed debarment, the debarring 


official shall arrange for fact-finding 
hearings and take the necessary action 
specified in FAR 9.406—3(b)(2). The 
debarring official shall also ensure that 


_ written findings of facts are prepared, 


and shall base the debarment decisions 
on the facts as found, after considering 
information and argument submitted by 
the contractor and any other 
information in the administrative 
record. The Office of the General 
Counsel shall represent the Department 
at any fact-finding hearing and may 
present witnesses for HHS and question 
any witnesses presented by the 
contractor. 

42. Revise section 309.407-—3 to read 
as follows: 


309.407-3 Procedures. 


(a) Investigation and referral. When 
an apparent cause for suspension 
becomes known, the initiating official 
shall prepare a report containing the 
information required by 309.470-2 
along with a written recommendation 
and forward it through appropriate 
channels to the suspending official. 
Reports shall be forwarded in 
accordance with 309.470—1. The 
suspending official shall initiate an 
investigation. 

(b) Decisionmaking process. The 
suspending official shall review the 
results of the investigation, if any, and 
make a written determination whether 
or not suspension should be imposed. A 
copy of this determination shall be 
promptly sent through appropriate 
channels to the initiating official and 
the Contracting Officer. If it is 
determined that suspension shall be 
imposed, the suspending official shall 
consult with the Office of General 
Counsel and then notify the contractor 
in accordance with FAR 9.407—3(c). If 
the action is not based on an 
indictment, and, subject to the 
provisions of FAR 9.407-3(b)(2), the 
contractor’s submission in response to 
the notice raises a genuine dispute over 
facts material to the suspension, the 
suspending official shall, after 
suspension has been imposed, arrange 
for fact-finding hearings and take the 
necessary actions specified in FAR 
9.407-—3(b)(2). 

43. Amend section 309.470-1 by 
revising the introductory text to read as 
follows: 


309.470-1 Situations where reports are 
required. 

A report incorporating the 
information required by 309.470-2 shall 
be forwarded, in duplicate, by the 
Contracting Officer through acquisition 
channels to OAMP when: 


* * * * * 
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44. Add part 311, Describing Agency 
Needs, and section 311.003 to read as 
follows: 


PART 311—DESCRIBING AGENCY 
NEEDS 


Authority: 5 U.S.C. 301; 40 U.S.C. 486(c). 


311.003 Defining Electronic Information 
Technology (EIT) requirements. 

HHS officials who are defining agency 
needs for EIT products and services and 
performing market research to meet 
those needs can use the Buy Accessible 
Wizard (http://www.buyaccessible.gov) 
managed by the General Services 
Administration to document EIT 
requirements, identify the applicable 
Section 508 standards, and document 
the market research. 

45. Add part 312, Acquisition of 
Commercial Items; Subpart 312.1, 
Acquisition of Commercial Items— 
General; and section 312.101 to read as 
follows: 


PART 312—ACQUISITION OF 
COMMERCIAL ITEMS 


Authority: 5 U.S.C. 301; 40 U.S.C. 486(c). 


Subpart 312.1—Acquisition of 
Commercial Iitems—General 


312.101 Policy. 

(a) It is HHS policy to maximize its 
buying power, reduce acquisition 
administrative costs, and develop long- 
term, mutually beneficial, open 
partnerships with best-in-class 
providers of products and services. 
Accordingly, HHS has implemented a 
Strategic Sourcing Program under which 
Indefinite-Delivery/Indefinite-Quantity 
contracts (IDIQs) and Blanket Purchase 
Agreements (BPAs), known as HHS- 
wide Acquisition Contracts (HWACs), 
are awarded to allow for savings for 
commercial items and services across 
HHS and make the acquisition process 
more efficient. 

(b) If consideration is being given to 
soliciting or acquiring a product or 
service from a source, other than HHS 
Contract Closeout IDIQs or Strategic 
Sourcing BPAs, when the category of 
the current requirement (e.g. Lab 
Supplies, Events Management) is . 
encompassed in the portfolio of existing 
IDIQ or BPA categories a waiver request 
must be prepared and approved in 
advance of a purchase or processing of 
a requirement. 

(c) The instructions, including 
approval requirements, and waiver 
form, are available at http:// 
intranet2.hhs.gov/hwac/waiver. html. 
The following links provide more 
detailed information regarding the 


supplies, equipment, and services in 
each of the HWACs: the HHS 
Acquisition Integration and 
Modernization Web site: http:// 
intranet.hhs.gov/hwac/index.html and 
the HHS Strategic Sourcing Web site: 
http://intranet.hhs.gov/ssc/. 


PART 314—SEALED BIDDING 


46. Revise section 314.202-—7 to read 
as follows: 


314.202-7 Facsimile bids. 

(c) If the (HCA (not delegable) has 
determined that the contracting activity 
will allow use of facsimile bids and 


. proposals, the HCA shall prescribe 


internal procedures, in accordance with 
the FAR, to ensure uniform processing 
and control. 


314.213 [Removed] 

47. Remove section 314.213. 

48. Revise section 314.401-—1 to read | 
as follows: 


314.404-1 Cancellation of invitations after 
opening. 

(c) The HCA or CCO (not delegable) 
shall make the determinations required 
to be made by the agency head in FAR 
14.404-1. 

49. Revise section 314.407-3 to read 
as follows: 


314.407-3 Other mistakes disclosed 
before award. 

(e) Authority has been delegated to 
the Departmental Protest Control 
Officer, Office of Acquisition 
Management and Policy, to make 
administrative determinations in 
connection with mistakes in bid alleged 
after opening and before award. This 
authority may not be redelegated. 

(f) Each proposed determination shall 
have the concurrence of the Chief, 
General Law Division, Office of General 
Counsel. 

(i) Doubtful cases shall not be 
submitted by the Contracting Officer 
directly to the Comptroller General, but, 
instead, shall be submitted to the 
Departmental Protest Control Officer. 

50. Amend section 314.407—4 by 
revising paragraph (d) to read as 
follows: 


314.407-4 Mistakes after award. 
* * * * * 

(d) Each proposed determination shall 
have the concurrence of the Chief, 
General Law Division, Office of General 
Counsel. 


PART 315—CONTRACTING BY 
NEGOTIATION 


51. Add section 315.204—1 to read as 
follows: 


315.204—1 Uniform contract format. 


(a) When preparing solicitations and 
resulting contracts, Contracting Officers/ 
Contract Specialists are strongly 
encouraged to use as a guide the HHS 
Solicitation/Contract Structure 
Document found at http:// 
www.knownet.hhs.gov/acquisition/ 
policy.htm. 


315.204-5 [Removed] 
52. Remove section 315.204—5. 


315.209 [Amended] 

53. Amend section 315.209 by 
removing paragraph (g). 

54. Amend section 315.305 by 
revising paragraphs (a)(1), (a)(3)(i)(D), 
(a)(3)(ii)(B), the introductory text of 
(a)(3)(ii)(E)(2), (a)(3)(ii)(E)(4), 
(a)(3)(ii)(F)(2), and (a)(3)(ii)(F)(3) to read 
as follows: 


315.305 Proposal evaluation. 

(a)(1) Cost or price evaluation. (i) The 
Contracting Officer shall evaluate 
business proposals in accordance with 
the requirements set forth in FAR 
15.404. The extent of cost or price 
analysis in each case depends on the 
contract type, the amount of the 
proposal, the technical complexity, and 
related cost or price. The Project Officer 
shall be requested to analyze the 
following elements, if applicable, to 
determine if they are necessary and 
reasonable for efficient contract 
performance: 

(A) The number of labor hours 
proposed for the various labor categories 
and the mix in relation to the technical 
requirements; 

(B) Types, numbers and hours/days of 
proposed consultants; 

(C) The kinds and quantities of 
material, equipment, supplies, and 
services; 

(D) Kinds and quantities of 
information technology; 

(E) Logic of proposed subcontracting; 
and 

(F) Travel proposed, including 
number of trips, locations, purpose, and 
travelers. 

(ii) The Project Officer shall provide 
written comments, including the 
rationale for any exceptions to the 
elements. The Project Officer’s 
comments shall be used for negotiations 
or to support award without 
discussions. The Contracting Officer 
should also request assistance of a cost/ 
price analyst, when necessary. The 
Contracting. Officer’s negotiation 
memorandum must include the 
rationale used in determining that the 
price or cost is fair and reasonable. 

* * * * * 


(3) Technical evaluation. 
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(i) z & 

(D) The technical evaluation plan 
shall be submitted to the Contracting 
Officer for review and approval before 
the solicitation is issued. The 
Contracting Officer shall make sure that 
the significant factors and subfactors 
relating to the evaluation are reflected in 
the evaluation criteria when conducting 
the review of the plan. 

(ii) 

(B) Role of the Project Officer. (1) The 
Project Officer is the Contracting 
Officer’s technical representative for the 
acquisition action. The Project Officer 
may be a voting member of the technical 
evaluation panel, and may also serve as 
the chairperson of the panel, unless 
prohibited by law or contracting activity 
procedures. 

(2) The Project Officer is responsible 
for recommending panel members who 
are knowledgeable in the technical 
aspects of the acquisition and capable of 
identifying strengths and weaknesses in 
the proposals received. Government 
employees serving as panel members 
must be selected in accordance with the 
requirements set forth in 307.170. 

3) The Project Officer shall ensure 
that persons possessing expertise and 
experience in addressing issues relative 
to sex, race, national origin, and 
handicapped discrimination are 
included as panel members for 
acquisitions in which such issues are 
applicable. 

4) The Project Officer shall submit 
the list of recommended panel members 
to an official within the project office in 
a position at least one level higher. This 
official will review the list and select 
the chairperson. 

(5) The Project Officer shall arrange 
for adequate and secure working space 
for the panel. 


* * * * * 


(E) Continuity of evaluation process. 
(1) The technical evaluation panel shall 
evaluate all original proposals, make 
recommendations to the chairperson 
regarding strengths and weaknesses of 
proposals, and, if required by the 
Contracting Officer, assist the 
Contracting Officer during 
communications and discussions, and 
review supplemental, revised and/or 
final proposal revisions. To the extent 
possible, the same evaluators should be 
available throughout the entire 
evaluation and selection process to 
ensure continuity and consistency in 
the treatment of proposals. The 
following are examples of circumstances 
when it would not be necessary for the 
technical evaluation panel to evaluate 
revised proposals submitted during the 
acquisition: 

* * * * * 


(4) When continuity of the evaluation 
process is not possible, and either new 
evaluators are selected or the size of the 
evaluation panel is reduced, all 
proposals shall be reviewed by each 
panel member at the current stage of the 
acquisition (i.e., initial proposal, final 
proposal revisions, etc.). Also, guidance 
should be provided concerning what to 
do if an unusually large number of 
proposals are received, including how 
to determine what constitutes an 
unusually large number of proposals. 

(F) 

(2) Decisions to disclose proposals to 
evaluators outside of the Government 
shall be made by the official responsible 
for appointing panel members in 
accordance with operating division 
procedures. The avoidance of 
organization conflict of interest and 
competitive relationships must be taken 
into consideration when making the 
decision to use outside evaluators. 

(3) When it is determined to disclose 
a solicited proposal outside the 
Government for evaluation purposes, 
the following or similar conditions shall 
be included in the written agreement 
with evaluator(s) prior to disclosure: 


Conditions for Evaluating Proposals 


The evaluator agrees to use the data (trade 
secrets, business data, and technical data) 
contained in the proposal for evaluation 
purposes only. 

The foregoing requirement does not apply 
to data obtained from another source without 
restriction. ; 

Any notice or legend placed on the 
proposal by either the Department or the 
submitter of the proposal shall be applied to 
any reproduction or abstract provided to the 
evaluator or made by the evaluator. Upon 
completion of the evaluation, the evaluator 
shall return to the Government the furnished 
copy of the proposal or abstract, and all 
copies thereof, to the Departmental office 
which initially furnished the proposal for 


eevaluation. 


Unless authorized by the Department’s 
initiating office, the evaluator shall not 
contact the submitter of the proposal 
concerning any aspects of its contents. 

The evaluator’s employees and 
subcontractors shall abide by these 
conditions. 

* * * * * 


55. Amend section 315.371 by 


revising the introductory text of 
paragraph (a) to read as follows: 


315.371 Contract preparation and award. 


(a) After details have been finalized 
with the selected offeror, the 
Contracting Officer shall: 

* * * * * 

56. Amend section 315.372 by 
revising the introductory text and 
paragraph (a) to read as follows: 


315.372 Preparation of negotiation 
memorandum. 

The negotiation memorandum or 
summary of negotiations is a complete 
record of all actions leading to award of 
a contract and is prepared by the 
Contracting Officer/Contract Specialist 
to support the source selection decision 
discussed in FAR 15,308. It should be 
in sufficient detail to explain and 
support the rationale, judgments, and 
authorities upon which all actions were 
predicated. The memorandum will 
document the negotiation process and 
reflect the negotiator’s actions, skills, 
and judgments in concluding a 
satisfactory agreement for the 
Government. The negotiation 
memorandum shall address each item 
listed below. If an item is not 
applicable, it shall be so stated in the 
memorandum. Information already 
contained in the contract file may be 
referenced rather than reiterated. 

(a) Description of articles and services 
and period of performance. A 
description of articles and services, 
quantity, unit price, total contract 
amount, and period of contract 
performance should be set forth. 

* * * * * 

57. Amend section 315.404—4 by 
revising paragraphs (b)(1), the 
introductory text of (b)(1)(ii), (c), 
(d)(1)(i), (d)(1){ii), the introductory text 
of (d)(1){iv), and (d)(3)(iv) to read as 
follows: 


315.404—4 Profit. 

(b) Policy. (1) The structured 
approach for determining profit or fee 
(hereafter called profit) provides a 
technique for establishing a profit 
objective*for negotiation. A profit 
objective is that part of the estimated 
contract price objective or value which, 
in the judgment of the Contracting 
Officer, constitutes an appropriate 
amount of profit for the acquisition 
being considered. This technique allows 
for consideration of the profit factors 
described in paragraph (d) of this 
section. The Contracting Officer’s 
analysis of these factors is based on 
available information such as proposals, 
audit data, assessment reports, preaward 
surveys, etc. The structured approach 
provides a basis for documenting the ~ 
profit objective. Any significant 
departure from this objective shall be 
explained. The amount of 
documentation depends on the dollar 
value and complexity of the proposed 
acquisition. The profit objective is a part 
of the overall negotiation objective and 
is directly related to the cost objective 
and any proposed sharing arrangement. 
The profit objective should be 
negotiated at the same time as the other 
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cost items. The profit objective should 
be negotiated as a whole and not as 
individual profit factors. 

(ii) The profit analysis factors in FAR 
15.404—4(d) shall be used in lieu of the 
structured approach in the following 
circumstances. Factors considered 
inapplicable to the acquisition shall be 
excluded from the profit objective. 
Documentation shall be provided which 
includes the profit factor breakdown. 

* * * * * 

(c) Contracting Officer 
responsibilities. The Contracting Officer 
shall develop the profit objective. This 
objective shall realistically reflect the 
total overall task to be performed and 
the requirements placed on the 
contractor. The Contracting Officer shall 
not begin to develop the profit objective 
until a thorough review of proposed 
contract work has been made; a review 
of all available knowledge regarding the 
contractor pursuant to FAR subpart 9.1, 
including audit data, preaward survey 
reports and financial statements, as 
appropriate, has been conducted; and an 
analysis of the contractor’s cost estimate 
and comparison with the Government’s 
estimate or projection of cost has been 
made. 

(d) 

(1) x 

(i) The Contracting Officer shall 
measure “Contractor Effort” by 
assigning a profit percentage within the 
designated weight range to each element 
of contract cost. The categories listed are 
for reference purposes only, but are 
broad and basic enough to provide 
guidance to other elements of cost. 
Facilities capital cost of money is not to 
be included. A total dollar profit shall 
be computed for ‘‘Contractor Effort.” 

(ii) The Contracting Officer shall use 
the total dollar profit for the ‘Contractor 
Effort” to calculate specific profit 
dollars for “‘Other Factors’”—cost risk, 
investment, performance, 
socioeconomic programs, and special 
situations. The Contracting Officer shall 
multiply the total dollar profit for the 
“Contractor Effort” by the weight 
assigned to each of the elements in the 
“Other Factors” category. Facilities 
capital cost of money is not included. 
Form HHS-674, Structured Approach 
Profit/Fee Objective, should be used. 
Form HHS-674 is illustrated in 
353.370—674. 


* * * * * 


(iv) The structured approach was 
designed for arriving at profit objectives 
for other than nonprofit organizations. 
However, the structured approach can 
be used for nonprofit organizations if 
appropriate adjustments are made. The 
Contracting Officer shall use the 


modified structured approach in 
paragraph (d)(1)(iv)(B) of this section to 


- establish profit objectives for nonprofit 


organizations. 
* * * * * 


(3) * * * 


(iv) Federal socioeconomic programs. 
This factor, which may apply to special 
circumstances or particular acquisitions, 
relates to the extent of a contractor’s 
successful participation in Government 
sponsored programs such as small 
business, small disadvantaged business, 
women-owned small business, service- 
disabled veterans, handicapped 
sheltered workshops, and energy 
conservation efforts. The contractor’s 
policies and procedures which 
energetically support Government 
socioeconomic programs and achieve 
successful results should be given 
positive considerations. Conversely, 
failure or unwillingness on the part of 
the contractor to support Government 
socioeconomic programs should be 
viewed as evidence of poor performance 
for the purpose of establishing a profit 
objective. 

* * * * * 


58. Amend section 315.606 by 
revising paragraph (b) to read as follows: 


315.606 Agency procedures. 


* * * * * 


(b) The HCA or the HCA’s designee 
shall be the point of contact for 
coordinating the receipt and handling of 
unsolicited proposals. 


59. Amend section 315.609 by 
revising the introductory text to read as 
follows: 


315.609 Limited use of data. 


The legend, Use and Disclosure of 
Data, prescribed in FAR 15.609(a) is to 
be used by the offeror to restrict the use 
of data for evaluation purposes only. 
However, data contained within the 
unsolicited proposal may have to be 
disclosed as a result of a request 
submitted pursuant to the Freedom of 


_ Information Act. Because of this 


possibility, the following notice shall be 
provided to all prospective offerors of 
unsolicited proposals: 

* * * * * 


PART 316—TYPES OF CONTRACTS 


60. Revise section 316.603—3 to read 
as follows: 


316.603-3 Limitations. 


An official one level above the 
Contracting Officer shall make the 
written determination. 


PART 319—SMALL BUSINESS» 
PROGRAMS 


61. Amend section 319.201 by 
revising paragraph (e) to read as follows: 


319.201 General policy. 


* * * * * 


(e) (1) The Department’s Small 
Business Program shall be carried out by 
appointed small business specialists 
(SBS) co-located within the OPDIVs. 
Appointments, and termination of 
appointments, shall be made in writing 
by the Director, Office of Small and 
Disadvantaged Business Utilization 
(OSDBU). The Director, OSDBU, will 
exercise full management authority over 
small business specialists. 


(2) One or more qualified SBS shall be 
appointed in the following activities: 
Agency for Healthcare Research and 
Quality (AHRQ), Centers for Medicare & 
Medicaid Services (CMS), Substance 
Abuse and Mental Health Services 
Administration (SAMHSA), Food and 
Drug Administration (FDA), Health 
Resources and Services Administration 


(HRSA), Indian Health Service (IHS), 


National Institutes of Health (NIH), 
Centers for Disease Control (CDC), 
Program Support Center (PSC), and the 
Office of the Secretary (OS). 


62. Revise section 319.501 to read as 
follows: 
319.501 General. 


(e) Subsequent to the Contracting 
Officer’s recommendation on Form 
HHS-653, Small Business Set-Aside 
Review Form, the SBS shall review each 


‘proposed acquisition strategy and either 


concur or non-concur with the 
Contracting Officer’s recommendation. 
The Small Business Administration’s 
Procurement Center Representative 
(SBA/PCR) shall also review the 
acquisition strategy and either concur or 
non-concur with the Contracting 
Officer’s recommendation. If the 
Contracting Officer disapproves the 
SBS’s and/or the SBA PCR’s set-aside 
recommendation, the reasons must be 
documented on the Form HHS-653, and 
the form placed in the contract file. The 
Contracting Officer will make the final 
determination as to whether the 
proposed acquisition will be set-aside or 
not. 


63. Revise the heading of part 323 to 
read as follows: 
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PART 323—ENVIRONMENT, ENERGY 
AND WATER EFFICIENCY, 
RENEWABLE ENERGY 
TECHNOLOGIES, OCCUPATIONAL 
SAFETY, AND DRUG-FREE 
WORKPLACE 


PART 324—PROTECTION OF PRIVACY 
AND FREEDOM OF INFORMATION 


64. Amend section 324.103 by 
revising paragraphs (b) and (c) to read 
as follows: 


324.103 Procedures. 
* * * * * . 

(b)(1) The Contracting Officer shall 
identify in the contract work statement 
the system(s) of records to which the 
Privacy Act and the implementing 
regulations are applicable. 

(2) The Contracting Officer shall 
include the Section H. contract clause 
specified in 352.270—11 to notify the 
contractor that it and its employees are 
subject to criminal penalties for 
violations of the Act (5 U.S.C. 552a(i)) 
to the same extent as HHS employees. 
The clause also requires that the 
contractor ensure that each of its 
employees knows the prescribed rules 
of conduct and each contractor 
employee is aware that he/she is subject 
to criminal penalties for violations of 
the Act. These provisions also apply to 
all subcontracts awarded under the 
contract which require the design, 
development or operation of a system of 
records. The Contracting Officer shall 
send the contractor a copy of 45 CFR 
part 5b, which includes the rules of 
conduct and other Privacy Act 
requirements. 

(c) The Contracting Officer shall 
specify in the contract work statement 
and award the disposition to be made of 
the system(s) of records upon 
completion of contract performance. 
The contract work statement may 
require the contractor to destroy the 
records, remove personal identifiers, 
turn the records over to the Contracting 
Officer, or keep the records, in which 
case the contractor must take measures, 
as approved by the Contracting Officer, 
to keep the records confidential and 
protect the individuals’ privacy. 

* * * * * 

65. Amend section 324.202 by 
redesignating it as section 324.203 and 
revising paragraph (b) to read as follows: 


§ 324.203 Policy. 

* * * * * 

_ (b) The Contracting Officer, upon 
receiving a Freedom Of Information Act 
(FOIA) request, shall follow Department 
and OPDIV procedures. As necessary, 
actions should be coordinated with the 


cognizant Freedom of Information (FOI) 
Officer and the General Law Division of 
the Office of General Counsel. The 
Contracting Officer must remember that 
only the FOI Officer has the authority to 
release or deny release of records. While 
the Contracting Officer should be 
familiar with the entire FOIA regulation 
in 45 CFR part 5, particular attention 
should be focused on §§ 5.65 and 5.66; 
also of interest are §§ 5.32, 5.33, and 
5,35: 


PART 325—[REMOVED] 


66. Remove part 325, consisting of 
sections 325.102, 325.108, and 325.302. 


PART 330—COST ACCOUNTING 
STANDARDS 


67. Revise section 330.201—5 to read 
as follows: 


§330.201-5 Waiver. 

(b) Requests for waivers shall be 
forwarded through normal acquisition 
channels to the Director, Office of 
Acquisition Policy (DAP). 


PART 332—CONTRACT FINANCING 


68. Revise section 332.402 to read as 
follows: 


§ 332.402 General. 


(e) The HCA shall determine whether 
an advance payment is in the public 
interest in accordance with FAR 
32.402(c)(1)(iii)(A). This authority is 
non delegable. 

69. Amend section 332.407 by 
revising paragragh (d) introductory text 
to read as follows: 


§ 332.407 Interest. 


(d) The HCA (not delegable) is 
authorized to make the determinations 
in FAR 32.407(d) and as follows. 
Interest-free advance payments may also 
be approved for educational institutions 
and other nonprofit organizations, 
whether public or private, performing 
work under nonprofit contracts (without 
fee) involving health services, 
educational programs, or social service 
programs, such as: 

* * * * * 


70. Revise section 332.501—2 to read 
as follows: 


§332.501-2 Unusual progress payments. 
(a)(3) The approval of an unusual 
progress payment shall be made by the 
HCA (not delegable). 
71. Revise section 332.702 to read as 
follows: 


§ 332.702 Policy. 


An incrementally funded contract is a 
multiple year contract in which funds 


are allocated to cover specific phases or 
increments of performance. 

(a) Incremental funding may be used 
in cost-reimbursement type contracts for 
the acquisition of severable services. It 
shall not be used in contracts for 
construction or architect-engineer 
services. Incremental funding allows 
severable cost-reimbursement type 
contracts awarded for more than one 
year to be funded from succeeding fiscal 
years. 

(b) It is Departmental policy that 
multiple year contracts be fully funded 
whenever possible. However, 
incrementally funded contracts may be 
used when: 

(1) A project, which is part of an 
approved program, is anticipated to be 
of multiple year duration, but funds are 
not currently available to cover the 
entire project; 

(2) The project represents a valid need 
for the fiscal year in which the contract 
is awarded and for the succeeding fiscal 
years of the project’s duration; 

(3) The project is so significant to the 
approved program that there is 
reasonable assurance that it will 
command a high priority for proposed 
appropriations to cover the entire 
multiple year duration; and 

(4) The statement of work is specific 
and is defined by separate phases or 
increments so that, at the completion of 
each, progress can be effectively 
measured. 

72. Revise section 332.703—1 to read 
as follows: 


§332.703—1 General. 


‘(b) The following general guidelines 
are applicable to incrementally funded 
contracts: 

(1) The estimated total cost of the 
project (all planned phases or 
increments) is to be taken into 
consideration when determining the 
requirements which must be met before 
entering into the contract; i.e., 
justification for noncompetitive 
acquisition, approval of award, etc. 

(2) The RFP and resultant contract are 
to include a statement of work which 
describes the total project covering the 
proposed multiple year period of 
performance and indicating timetables 
consistent with planned phases or 
increments and corresponding 
allotments of funds. 

(3) Offerors’ technical and cost 
proposals must include the entire 
project and shall show distinct phases 
or increments and the multiple year 
period of performance. 

(4) Negotiations will be conducted 
based upon the total project, including 
all planned phases or increments, and 
the multiple year period of performance. 
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(5) Sufficient funds must be obligated 
under the basic contract to cover no less 
than the first year of performance, 
unless the Contracting Officer 
determines it is advantageous to the 
Government to fund the contract for a 
lesser period. In that event, the 
Contracting Officer shall ensure that the 
obligated funds are sufficient to cover a 
complete phase or increment of 
performance representing a material and 
measurable part of the total project and 
the period of time that the funds cover 
shall be stated in the contract. 

(6) An incrementally funded contract 
must contain precise requirements for 
progress reports to be sent to the Project 
and Contracting Officers. These reports 
will enable the contract to be effectively 
monitored. The Project Officer shall 
prepare periodic performance 
evaluation reports and provide them to 
the Contracting Officer. 

73. Revise section 332.704 to read as 
follows: 


§332.704 Limitation of cost or funds. 

See subpart 342.71, “Administrative 
Actions for Cost Overruns,” for 
procedures for handling anticipated cost 
overruns. 

74. Revise section 332.705—2 to read 
as follows: 


§332.705-2 Clauses for limitation of costs 
or funds. 

(c)(2) The Contracting Officer shall 
also include a clause reading as that 
shown in 352.232—74 in the resultant _ 
incrementally funded contract. 

(3) The request for proposals must 
inform prospective offerors of the 
Department’s intention to enter into an 
incrementally funded contract. 
Therefore, the Contracting Officer shall 
include the provision at 352.232—75 in 
the request for proposals whenever the 
use of incremental funding is 
contemplated. 


§332.902 [Removed] 
75. Remove section 332.902. 


PART 333—-PROTESTS, DISPUTES, 
AND APPEALS 


§ 333.102 [Amended] 
76. Amend section 333.102 by 
removing paragraph (a). 
77. Amend section 333.103 by 
revising paragraph (f)(3) to read as 
follows: 


§333.103 Protests to the agency. 

(f) 

(3) Protests received after award shall 
be treated as indicated in FAR 
33.103(f)(3). 

78. Revise section 333.104 to read as 
follows: 


§333.104 Protests to GAO. 

(a) General procedures. (3)(ii) The 
DPCO shall process protests filed with 
GAO, whether pre- or post-award. 
Protest files shall be prepared by the 
contracting office and distributed as 
follows: Two copies to the DPCO, one 
copy to the contracting activity’s protest 
control officer, and one copy to OGC- 
GLD. In addition to the items listed in 
33.104(a)(3)(ii)(A)-(G), the protest file 
shall include the following documents: 

(H) The current status of award. When 
award has been made, this shall include 
whether performance has commenced, 
shipment or delivery has been made, or 
a stop work order has been issued. 

(I) A copy of any mutual agreement to 
suspend work on a no-cost basis, when 
appropriate (see FAR 33.104(c)(4)). 

(J) Copies of the notice of protest 
given offerors and other parties when 
the notice is appropriate (see FAR 
33.104(a)(2)). 

(K) A copy of the technical evaluation 
report, when applicable, and a copy of 
each evaluator’s rating for relevant 
proposals. 

(L) A copy of the negotiation 
memorandum, when applicable. 

(M) The name and telephone number 
of the person in the contracting office 
who may be contacted for information 
relevant to the protest. 

(N) A copy of the competitive range 
memorandum. 

(O) Any document which is referred 


to in the Contracting Officer’s statement 


of facts. The files shall be assembled in 
an orderly manner and shall include an 
index of enclosures and any document 

referred to therein. 

(4) The DPCO is responsible for 
making the necessary distributions 
referenced in FAR 33.104(a)(4). 

(5) The Contracting Officer shall 
furnish the protest file containing the 
documentation specified in paragraph 
(a)(3)(ii) of this section to the DPCO 
within fourteen (14) calendar days from 
receipt of the protest. The Contracting 
Officer shall provide the documentation 
required by FAR 33.104(a)(3)(ii) to the 
DPCO within twenty-one (21) calendar 
days from receipt of the protest. Since 
the statute allows only a short time 
period in which to respond to protests 
lodged with GAO, the Contracting 
Officer shall handle each protest on a 
priority basis. The DPCO shall submit 
copies of the protest file to GAO, the 
protestor, and any intervenors in 
accordance with FAR 33.104(a)(4)(i). 

(6) Since the DPCO will furnish the 
protest file to GAO, the protestor, and 
any intervenors, comments on the file 
from the protestor and any intervenors 
will be sent to the DPCO. 


(7) The DPCO, Division of Acquisition 
Policy (DAP), shall serve as the GAO 
point of contact for protests lodged with 
GAO. 

(b) Protests before award. (1) To make 
an award notwithstanding a protest, the 
Contracting Officer shall prepare a 
finding using the criteria in FAR 
33.104(b)(1), have it executed by the 
HCA (not delegable), and forward it, 
along with a written request for 
approval to make the award, to the 
Director, Office of Acquisition 
Management and Policy (Director, 
OAMP). 

(2) If the request to make an award 
notwithstanding the protest is approved 
by the Director, OAMP, the DPCO shall 
notify GAO. Whether the request is 
approved or not, the DPCO shall 
telephonically notify the contracting 
activity’s protest control officer of the 
decision of the Director, OAMP, and the 
contracting activity’s protest control 
officer shall immediately notify the 
Contracting Officer. The DPCO shall 
confirm the decision by memorandum 
to the contracting activity’s protest 
control officer. 

(c) Protests after award. (2) If the 
Contracting Officer believes 
performance should be allowed to 


continue notwithstanding the protest, a 


finding shall be prepared by the 
Contracting Officer using the criteria in 
FAR 33.104(c)(2); executed by the HCA 
(not delegable), and forwarded, along 
with a written request for approval, to 
the Director, Division of Acquisition 
Policy (DAP). The same procedures for 
notification stated in paragraph (b)(2) of 
this section shall be followed. 

(d) Findings and notice. The written 
notice required by FAR 33.104(d) shall 
be provided to the protestor and any 
intervenors by the DPCO. 

(g) Notice to GAO. The Director, 
Office of Acquisition Management and 
Policy shall be the official to comply 
with the requirements of FAR 33.104(g). 

79. Revise section 333.203 to read as 
follows: 


§333.203 Applicability. 


(c) The Secretary has designated the 
Armed Services Board of Contract 
Appeals (ASBCA) as the authorized 
“Board” to hear and determine disputes 
for the Department. 

80. Revise section 333.211 to read as 
follows: 


§ 333.211 Contracting officer’s decision. 
(a)(2) The contracting officer shall 
refer a proposed final decision to the 
Office of General Counsel-General Law 
Division (OGC-—GLD), for advice as to 
the legal sufficiency and format before 
sending the final decision to the 
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contractor. The contracting officer shall 
provide OGC-GLD with the pertinent 
documents with the submission of each 
proposed final decision. 

(a)(4)(v) When using the paragraph in 
FAR 33.211(a)(4)(v), the contracting 
officer shall insert the words ‘“Armed 
Services” before each mention of the 
term ‘‘Board of Contract Appeals”’. 

(h) At any time within the period of 
appeal, the contracting officer may 
modify or withdraw his/her final 
decision. If an appeal from the final 
decision has been taken to the ASBCA, 
the contracting officer will forward his/ 
her recommended action to OGC-GLD 
with the supplement to the contract file 
which supports the recommended 
correction or amendment. 

81. Revise section 333.212 to read as 
follows: 


§ 333.212 Contracting officer’s duties 
upon appeal. 

(a) Appeals shall be governed by the 
rules set forth in the ‘Rules of the 
Armed Services Board of Contract 
Appeals,” or by the rules established by 
the U.S. Court of Federal Claims, as 
appropriate. 

(b) The Office of General Conngel- 
General Law Division (OGC-—GLD) is 
designated as the Government Trial 
Attorney to represent the Government in 
the defense of appeals before the 
ASBCA. A decision by the ASBCA will 
be transmitted by the Government Trial 
Attorney to the appropriate contracting 
officer for compliance in accordance 
with the ASBCA’s decision. 

(c) If an appeal is filed with the 
ASBCA, the contracting officer shall 
assemble a file within 30 days of receipt 
of an appeal, or advice that an appeal 
has been filed, that consists of all 
documents pertinent to the appeal, 
including: 

(1) The decision and findings of fact 
from which the appeal is taken; 

(2) The contract, including 
specifications and pertinent 
modifications, plans and drawings; 

(3) All correspondence between the 
parties pertinent to the appeal, 
including the letter or letters of claim in 
response to which the decision was 
issued; 

(4) Transcripts of any testimony taken 
during the course of proceedings, and 
affidavits or statements of any witness 
on the matter in dispute made prior to 
the filing of the notice appeal with 
the Board; and 

(5) Any additional information 
considered pertinent. The contracting 
officer shall furnish the appeal file to 
the Government Trial Attorney for 
review and approval. After approval, the 
contracting officer shall prepare four 


copies of the file, one for the ASBCA, 
one for the appellant, one for the 
Government Trial Attorney, and one for 
the contracting office. 


(d) At all times after the filing of an 
appeal, the contracting officer shall 
render whatever assistance is requested 
by the Government Trial Attorney. 
When an appeal is set for hearing, the 
concerned contracting officer shall be 
responsible for providing Government 
witnesses and specified physical and 
documentary evidence to the Trial 
Attorney. The Trial Attorney shall 
ensure the presence of all witnesses and 
documentary evidence at both the pre- 
hearing conference and hearing. 


(e) If a contractor which has filed an 
appeal with the ASBCA elects to accept 
fully the decision from which the 
appeal was taken, or any modification to 
it, and gives written notification of 
acceptance to the Government Trial 
Attorney or the concerned contracting 
officer, the Government Trial Attorney 
will notify the ASBCA of the disposition 
of the dispute in accordance with Rule . 
27 of the ASBCA. 


(f) If the contractor has elected to 
appeal to the U.S. Court of Federal 
Claims, the U.S. Department of Justice 
will represent the Department. 
However, the contracting officer shall 
still coordinate all actions through OGC- 
GLD. 


82. Amend section 333.212—70 by 
revising paragraph (a) to read as follows: 


333.212-70 Formats. 


(a) The following format is suggested 
for use in transmitting appeal files to the 
ASBCA: 


Your reference: 


_ (Docket No.) 


(Name) 

Recorder, Armed Services Board of Contract 
Appeals 

Skyline Six 

5109 Leesburg Pike 

Falls Church, Virginia 22041 _ 

Dear (Name): 

Transmitted herewith are documents 
relative to the appeal under Contract No. 
with the _‘ (Name of contractor) in 
accordance with the procedures under Rule 
4. The Government Trial Attorney for this 
case is (Insert General Law Division, Office of 
General Counsel, Department of Health and 
Human Services, 330 Independence Avenue, 
SW., Washington, DC 20201). 

The request for payment of charges 
resulting from the processing of this appeal 
should be addressed to: (Insert name and 
address of cognizant finance office.) 


Sincerely yours, 


Contracting Officer 
Enclosures 
x” * * * & 


PART 334—[REMOVED] 
83. Remove part 334. 


PART 335—RESEARCH AND 
DEVELOPMENT CONTRACTING 


84. Amend section 335.070—2 by 
revising the introductory text and 
paragraph (a) to read as follows: 


335.070-2 Amount of cost-sharing. 

When cost-sharing is appropriate, use 
the following guidelines to determine 
the amount of cost participation by the 
contractor: 

(a) The amount of cost participation 
should depend on the extent to which 
the research effort or results are likely 
to enhance the performing 
organization’s capability, expertise, or 
competitive position, and the value of 
this enhancement to the performing 
organization. It should be recognized 
that those organizations which are 
predominantly engaged in research and 
development have little or no 
production or other service activities 
and may not be in a favorable position 
to derive a monetary benefit from their 
research under Federal agreements. 
Therefore, contractor cost participation’ 
could reasonably range from as little as 
1 percent or less of the total project cost, 
to more than 50 percent of the total 
project cost. Ultimately, the Contracting 
Officer should bear in mind that cost- 
sharing is a negotiable item. As such, 
the amount of cost-sharing should be 
proportional to the anticipated value of 
the contractor’s gain. 

* * * * * 


85. Add part 339, consisting of 
sections 339.201—10 and 339.201—70, to 
read as follows: 


PART 339—ACQUISITION OF 
INFORMATION TECHNOLOGY 


Sec. 

339.201-10 Clarification. 

339.201-70 Required and 
contract clause. 


Authority: 5 U.S.C. 301; 40 U.S.C. 486(c). 


339.201-10 Clarification. 


FAR Subpart 39.2, Electronic and 
Information Technology, requires 
Federal agenciés to ensure that, when 
acquiring EIT, Federal employees with 
disabilities and members of the public 
with disabilities have access to and use 
of information and data that is 
comparable to individuals without 
disabilities. This EIT access requirement 
does not apply to a contractor’s internal 
workplaces. EIT that is not used nor 
accessed by Federal employees or 
members of the public is not subject to 
the Architectural and Transportation 
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Barriers Compliance Board (Access 
Board) standards. Contractors in their 
professional capacity are not members 
of the public for purposes of Section 
508. 


339.201-70 Required provision and 
contract clause. 

When acquiring EIT, the Contracting 
Officer shall insert the provision at 
352.270—19(a) in solicitations and the 
clause in 352.270—19(b) in contracts and 
orders for projects that will develop, 
purchase, maintain, or use electronic 
and information technology (EIT), 
unless these EIT products and/or 
services are incidental to the project. 
(Note: Other exceptions to this 
requirement can be found at FAR 
39.204.) 


PART 342—CONTRACT 
ADMINISTRATION 


86. Revise section 342.705 to read as 
follows: 


342.705 Final indirect cost rates. 

(a) Each Director, Division of Cost 
Allocation of the Program Support 
Center within each servicing HHS 
regional office, has been delegated the 
authority to establish indirect cost rates, 
research patient care rates, and, as 
necessary, fringe benefit, computer, and 
other special costing rates for use in 
contracts and grants awarded to State 
and local governments, colleges and 
universities, hospitals, and other 
nonprofit organizations. 

(b) The Division of Financial 
Advisory Services of the National 
Institutes of Health has the authority to 
establish indirect cost rates, fringe 
benefit rates, etc., for use in contracts 
and grants awarded to commercial 
organizations. 

87. Revise section 342.7001 to read as 
follows: 


342.7001 Purpose. 

Contract monitoring is an essential 
element of contract administration and 
is performed jointly by the Project 
Officer and the Contracting Officer. This 
subpart describes the Department's 
operating concepts. 

88. Revise section 342.7002 to read as 
follows: 


342.7002 Contract monitoring 
responsibilities. 

(a) The contract establishes the 
obligations of both the Government and 
the contractor. The Contracting Officer 
is the only person authorized to make 
changes to the contract. The Contracting 
Officer must confirm all changes in 
writing. 

(b) The Contracting Officer is 


responsible for assuring compliance 


with all the terms and conditions of the 
contract. The Contracting Officer shall 
inform the contractor by letter (if not 
already stipulated in the contract) of the 
authorities and responsibilities of the 
Government personnel involved with 
the contract. 

(c) The Contracting Officer must 
depend on program, technical, and 
other personnel for assistance and 
advice in monitoring the contractor’s 
performance, and in other areas of 
postaward administration. The 
Contracting Officer must assure that 
these individuals understand and carry 
out their assigned responsibilities. The 
individual roles and corresponding 
responsibilities typically involve, but 
are not limited to, the following: 

(1) The role of program and technical 
personnel in monitoring the contract is 
to assist and/or advise the Contracting 
Officer or act as his/her representative 
when so designated by the Contracting 
Officer. Activities may include: 

(i) Providing technical monitoring 
during contract performance, and 
issuing letters to the contractor and 
Contracting Officer relating to delivery, 
acceptance, or rejection in accordance 
with the terms of the contract; 

(ii) Assessing contractor performance, 
including inspection and testing of 
products and evaluation of reports and 
data; 

(iii) Recommending necessary 
changes to the schedule of work and 
period of performance in order to 
accomplish the objectives of the 
contract. Program officials must provide 
the Contracting Officer a written request 
along with an appropriate justification 
and a funding document if additional 
funds are needed; 

(iv) Reviewing invoices/vouchers and 
recommending approval/disapproval 
action by the Contracting Officer, to 
include comments regarding anything 
unusual discovered in the review; 

(v) Reviewing and recommending 
approval or disapproval of 
subcontractors, overtime, travel, and key 
personnel changes; and 

(vi) Participating, as necessary, in 
various phases of the contract closeout 
process. 

(2) The role of the Project Officer in 
monitoring the contract includes the 
applicable activities set forth in 
paragraph (c)(1) of this section. The 
Project Officer also shall do the 
following: 

(i) Submit periodic reports to the 
Contracting Officer that concisely 
explain the status of the contract, and 
include recommended actions for any 
problems reported. Provide the 
Contracting Officer with written 
notification of evaluation and approval/ 


disapproval of contract deliverables and 
of completion of tasks or phases. The 
Contracting Officer or designee will 
provide the contractor with written 
notification of approval or disapproval 
and include a copy in the contract file; 

(ii) Monitor the technical aspects of 
the contract, identify existing and 
potential problems that threaten 
performance, and immediately inform 
the Contracting Officer of deviations 
from contract objectives or from any 
technical or delivery requirements; 

(iii) Immediately notify the head of 
the program office whenever it is 
determined that objectives are not being 
met and provide specific 
recommendations of actions to be taken. 
The Contracting Officer shall receive a 
copy of the Project Officer’s report and 
recommendations; 

(iv) Within 120 days after contract 
completion, submit a final written 
assessment report to the Contracting 
Officer. The report should include 
analysis of the contractor’s performance, 
including the contract and program 
objectives achieved and missed. A copy 
of the final assessment report shall be 
forwarded to the head of the program 
office responsible for the program for 
management review and follow-up, as 
necessary; and 

(v) Accompany and/or provide, when 
requested, technical support to the HHS 
auditor in the conduct of visual 
inspections. 

(3) The roles of the contract 
administrator, auditor, cost analyst, and 
property administrator are to assist and/ 
or advise the Contracting Officer in 
postaward administration activities 
such as: 

(i) Evaluation of contractor systems 
and procedures, to include accounting 
policies and procedures, purchasing 
policies and practices, property 
accounting and control, wage and salary 
plans and rate structures, personnel 
policies and practices, etc.; 

(ii) Processing of disputes under the 
Disputes clause and any resultant 

iii) Modification or termination of the 
contract; and 

(iv) Determination of the allowability 
of cost charges to incentive or cost- 
reimbursement type contracts and 
progress payments under fixed-price 
contracts. This is especially important 
when award is made to new 
organizations or those with financial 
weaknesses. 

(d) The Contracting Officer is 
responsible for assuring that contractor 
performance and contract monitoring 
conform with contract terms. If 
performance is not satisfactory or if 
problems are anticipated, it is essential 
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that the Contracting Officer take 
immediate action to protect the 
Government’s rights under the contract. 
The Contracting Officer shall notify his/ 
her immediate supervisor of problems 
that cannot be resolved within contract 
limitations and whenever contract or 
program objectives are not met. The 
notification shal! include a statement of 
action being taken by the Contracting 


Officer. 


89. Revise section 342.7003—1 to read 
as follows: 


342.7003—1 Policy. 


(a) All solicitations and resultant 
contracts (other than awards made using 
simplified acquisition procedures) shall 
contain the withholding of contract 
payments clause at 352.232-9, and an 
excusable delays clause, or a clause 
which incorporates the definition of 
excusable delays. Use the excusable 
delays clause at 352.249-14 when the 
solicitation and resultant contract (other 
than purchase orders) does not contain 
a default or other excusable delays 
clause. 

(b) When appropriate, the Contracting 
Officer may withhold any contract 
payment when a required report is 
overdue, or the contractor fails to 
perform or deliver required work or 
services. 

90. Revise section 342.7003-—2 to read 
as follows: 


342.7003—-2 Procedures. 


(a) The Contracting Officer is 
responsible for initiating immediate 
action to protect the Government’s 
rights whenever the contractor fails to 
comply with either the delivery or 
reporting terms of the contract. 
Compliance with the reporting terms 
includes those reports to be submitted 
directly to the payment office. The 
payment office shall notify the 
Contracting Officer promptly when such 
a report is not submitted on time. 

(b) When the contract contains a 
termination for default clause, the 
contractor’s failure to submit any report, 
perform services, or deliver work when 
required by the contract is considered a 
default in performance. The Contracting 
Officer shall immediately issue a formal 
ten-day cure notice pursuant to FAR 
49.607. The notice shall include a 
statement to the effect that payments 
will be withheld if the default is not 
cured within the time frame specified in 
the notice or if the default is not 
determined to be excusable. 

(1) If the default is cured or is 
determined to be excusable, the 
Contracting Officer shall not initiate the 
withholding action. 


(2) If the default is not determined to 
be excusable or a response is not 
received within the allotted time, the. 
Contracting Officer shall initiate 
withholding action on all contract 
payments and shall determine whether 
termination for default or other action 
would be in the best interest of the 
Government. 

(c) When the contract does not 
contain a termination for default clause, 
the contractor’s failure to submit any 
required report, perform services, or 
deliver work when required by the 
contract shall be considered a failure to 
perform. The Contracting Officer shall 
immediately issue a written notice to 
the contractor specifying the failure and 
providing a ten day period (or longer 
period if the Contracting Officer deems 
it necessary) in which the contractor 
shall cure the failure or provide reasons 


’ for an excusable delay. The notice shall 


include a statement to the effect that 
payments will be withheld if the default 
is not cured within the time specified in 
the notice or if the default is not 
determined to be excusable. 

(1) If the failure is cured or is 
determined to be excusable, the 
Contracting Officer shall not initiate the 
withholding action. 

(2) If the failure is not determined to 
be excusable or a response is not 
received within the allotted time, the 
Contracting Officer shall initiate 
withholding action on all contract 
payments and shall determine whether 
termination for convenience or other 
action would be in the best interest of 
the Government. 

(d) The Contracting Officer should 
consult FAR subpart 49.4 for further 
guidance before taking any of the 
actions described in this section. 

91. Revise section 342.7003—3 to read 
as follows: 


342.7003-3 Withholding payments. 

(a) When making the determination 
that contract payments should be 
withheld in accordance with the 
Withholding of Contract Payments 
clause, the Contracting Officer shall 
immediately notify the servicing finance 
office in writing of the determination to 
withhold payments. The notice of 
suspension shall contain all information 
necessary for the finance office to 
identify the contract, i.e., contract 
number, task/delivery order number, 
contractor name and address, etc. 

(b) The Contracting Officer shall 


‘immediately notify the contractor in 


writing that payments have been 
suspended until the default or failure is 
cured. 

(c) When the contractor cures the 
default or failure, the Contracting» 


Officer shall immediately notify, in 
writing, all recipients of the notice of 
suspension that the suspension is to be 
lifted and contract payments are to be 
resumed. 

(d) When exercising actions regarding 
the withholding of payment procedures, 
the Contracting Officer must be careful 
not to waive any of the Government’s 
rights when corresponding with the 
contractor or when taking any other 
actions. 

92. Revise section 342.7100 to read as 
follows: 


342.7100 Scope of subpart. 

This subpart sets forth the procedures 
to follow when a cost overrun is 
anticipated. A cost overrun’ occurs when 
the allowable actual cost of performing 
a cost-reimbursement type contract 
exceeds the total estimated cost 
specified in the contract. 

93. Amend section 342.7101-2 by 
revising the introductory text of 
paragraph (a) and paragraph (b)(3) to 
read as follows: 


342.7101-2 Procedures. 

(a) Upon notification that a cost 
overrun is anticipated, the Contracting 
Officer shall inform the contractor to 
submit a request for additional funds 


which shall include: 
(b) 


(3) Maintain continuous follow-up 
with the program office to obtain a 
timely decision as to whether the work 
under the contract should continue and 
additional funds be provided, or the 
contract terminated. An appropriate 
written statement and funding 
authority, or a formal request for 
termination, must support the decision 
of the program office. After receiving the 
decision by the program office, the 
Contracting Officer shall promptly 
notify the contractor in writing of the 
following: 

(i) The specified amount of additional 
funds allotted to the contract; or 

(ii) Work will be discontinued when 
the allotted funds are exhausted, and 
any work performed after that date is at 
the contractor’s risk; or 

(iii) The Government is considering 
whether to allot additional funds to the 
contract and will notify the contractor 


as soon as possible, but that any work 


performed after the currently allotted 
funds are exhausted is at the 
contractor’s risk. Timely, formal 
notification of the Government’s 
intention is essential in order to 
preclude loss of contractual rights in the 
event of dispute, termination, or 
litigation. 

* * * * * 
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PART 352—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


94. Revise section 352.202—1 to read 
as follows: 


352.202-1 Definitions. 
As prescribed in 302.201, use the FAR 


Definitions clause at 52.202—1 as 
modified: 
Definitions (January 2006) 

(a) In accordance with 52.202—1(a)(1), 
substitute the following as paragraph (a): 

*“(a) The term “Secretary” or “Head of the 
Agency” (also called “Agency Head”) means 
the Secretary, Deputy Secretary, or any 
Assistant Secretary, Administrator or 
Commissioner of the Department of Health 
and Human Services; and the term “his/her 
duly authorized representative” means any 
person, persons, or board authorized to act 
for the Secretary.” 

(b) In accordance with 52.202—1{a)(1), add 
the following paragraph (h): 

“‘(h) The term “Project Officer’’ means the 
person who monitors the technical aspects of 
contract performance. The Project Officer is 
not authorized to issue any instructions or 
directions which cause any increase or 
decrease in the scope of work which would 
result in the increase or decrease in the price 
of this contract, or changes in the delivery 
schedule or period of performance of this 
contract. If applicable, the Project Officer is 
not authorized to receive or act upon any 
notification or revised cost estimate provided 
by the Contractor in accordance with the 
Limitation of Cost or Limitation of Funds 
clauses of this contract.” 


95. Revise section 352.215-—1 to read 
as follows: 


352.215-1 Instructions to offerors— 
Competitive acquisition. 


Insert the following paragraph (e) in 
place of paragraph (e) of the provision 
at FAR 52.215-1: 


{e) Restriction on disclosure and use of 
data. (1) The proposal submitted in response 
to this request may contain data (trade 
secrets; business data, e.g., commercial 
information, financial information, and cost 
and pricing data; and technical data) which 
the offeror, including its prospective 
subcontractor(s), does not want used or 
disclosed for any purpose other than for 
evaluation of the proposal. The use and 
disclosure of any data may be so restricted; 
provided, that the Government determines 
that the data is not required to be disclosed 
under the Freedom of Information Act, 5 
U.S.C. 552, as amended, and the offeror 
marks the cover sheet of the proposal with 
the following statements, specifying the 
particular portions of the proposal which are 
to be restricted: “Unless disclosure is 
required by the Freedom of Information Act, 
5 U.S.C. 552, as amended, (the Act) as 
determined by Freedom of Information (FOI) 
officials of the Department of Health and 
Human Services, data contained in the 
portions of this proposal which have been 


specifically identified by page number, 
paragraph, etc. by the offeror as containing 
restricted information shall not be used or 
disclosed except for evaluation purposes. 

The offeror acknowledges that the 
Department may not be able to withhold a 
record (data, document, etc.) nor deny access 
to a record requested pursuant to the Act and 
that the Department’s FOI officials must 
make that determination. The offeror hereby 
agrees that the Government is not liable for 
disclosure if the Department has determined 
that disclosure is required by the Act. 

If a contract is awarded to the offeror as a 
result of, or in connection with, the » 
submission of this proposal, the Government 
shall have the right to use or disclose the data 
to the extent provided in the contract. 
Proposals not resulting in a contract remain 
subject to the Act. 

The offeror also agrees that the 
Government is not liable for disclosure or use 
of unmarked data and may use or disclose 
the data for any purpose, including the 
release of the information pursuant to 
requests under the Act. The data subject to 
this restriction are contained in pages (insert 
page numbers, paragraph designations, etc. or 
other identification).”’ 

(2) In addition, the offeror must mark each 
page of data it wishes to restrict with the , 
following statement: 

“Use or disclosure of data contained on 
this page is subject to the restriction on the 
cover sheet of this proposal or quotation.”’ 

(3) Offerors are cautioned that proposals 
submitted with restrictive statements or 
statements differing in substance from those 
cited above may not be considered for award. 
The Government reserves the right to reject 
any proposal submitted with nonconforming 
statement(s). 


96. Revise section 352.215—70 to read 
as follows: 


352.215-70 Late proposals and revisions. 
As prescribed in 315.208, the 

following provision may be included in 

the solicitation: 

Late Proposals and Revisions (January 2006) 


Notwithstanding the procedures contained 
in FAR 52.215—1(c}(3) of the provision of this 
solicitation entitled Instructions to Offerors- 


‘Competitive Acquisition, a proposal received 


after the date specified for receipt may be 
considered if it appears to offer the best value 
to the Government and it was received before 
proposals were distributed for evaluation, or 
within five calendar days after the exact time 
specified for receipt, whichever is earlier. 


(End of provision) 

97. Amend section 352.216-72 by 
revising the heading and paragraph 
(a)(4) of the ‘‘Additional Cost 


‘Principles’ clause to read as follows: 


352.216-72 Additional cost principles. 


* * * * * 


Additional Cost Principles (January 2006) 
(a) 
(4) Bid and proposal costs do not include 
independent research and development costs 


covered by the following paragraph, or 
preaward costs covered by paragraph 36 of 
Attachment B to OMB Circular A~—122. 
= * * * * 

98. Revise section 352.223-—70 to read 
as follows: 


352.223-70 Safety and health. 


The following clause shall be used as 
prescribed in 323.7002: 


Safety and Health (January 2006) 


(a) To help ensure the protection of the life 
and health of all persons, and to help prevent 
damage to property, the Contractor shall 
comply with all Federal, State and local laws 
and regulations applicable to the work being 
performed under this contract. These laws 
are implemented and/or enforced by the 
Environmental Protection Agency, 
Occupational Safety and Health 
Administration and other agencies at the 
Federal, State and local levels (Federal, State 
and local regulatory/enforcement agencies). 

(1) In addition, the following regulations 
must be followed when developing and 
implementing health and safety operating 
procedures and practices for both personnel 
and facilities involving the use or handling 
of hazardous materials and the conduct of 
research, development, or test projects: 

(i) 29 CFR 1910.1030, Bloodborne 
pathogens; 29 CFR 1910.1450, Occupational 
exposure to hazardous chemicals in 
laboratories; and other applicable 
occupational health and safety standards 
issued by the Occupational Health and Safety 
Administration (OSHA) and included in 29 
CFR Part 1910. These regulations are 
available at http://www.osha.gov/comp- 
links.html. 

(ii) Nuclear Regulatory Commission 
Standards and Regulations, pursuant to the 
Energy Reorganization Act of 1974 (42 U.S.C. 
5801 et seq.). Copies may be obtained from 
the U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001. 

(2) The following guidelines are 
recommended for use in developing and 
implementing health and safety operating 
procedures and practices for both personnel 
and facilities: 

(i) Biosafety in Microbiological and 
Biomedical Laboratories, CDC and NIH, HHS. 
This publication is available at http:// 
bmbl.od.nih.gov/index.htm. 

(ii) Prudent Practices for Safety in 
Laboratories (1995), National Research 
Council, National Academy Press, 500 Fifth 
Street, NW, Lockbox 285, Washington, DC 
20055 (ISBN 0-309-05229-7). This 
publication can be obtained by telephoning 
800-624-8373. It also is available at http:// 
www.nap.edu/catalog/4911.html. 

(b) Further, the Contractor shall take or 
cause to be taken additional safety measures 
as the Contracting Officer, in conjunction 
with the project or other appropriate officers, 
determines to be reasonably necessary. If 
compliance with these additional safety 
measures results in an increase or decrease 
in the cost or time required for performance 
of any part of work under this contract, an 
equitable adjustment will be made in 
accordance with the applicable “Changes” 
clause set forth in this contract. 
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(c) The Contractor shall maintain an 
accurate record of, and promptly report to the 
Contracting Officer, all accidents or incidents 
resulting in the exposure of persons to toxic 
substances, hazardous materials or hazardous 
operations; the injury or death of any person; 
and/or damage to property incidental to work 
performed under the contract and all 
violations for which the Contractor has been 
cited by any Federal, State or local 
regulatory/enforcement agency. The report 
shall include a copy of the notice of violation 
and the findings of any inquiry or inspection, 
and an analysis addressing the impact these 
violations may have on the work remaining 
to be performed. The report shall also state 
the required action(s), if any, to be taken to 
correct any violation(s) noted by the Federal, 
State or local regulatory/enforcement agency 
and the time frame allowed by the agency to 
accomplish the necessary corrective action. 

(d) If the Contractor fails or refuses to 
comply with the Federal, State or local 
regulatory/enforcement agency’s directive(s) 
regarding any violation(s) and prescribed 
corrective action(s), the Contracting Officer 
may issue an order stopping all or part of the 
work until satisfactory corrective action (as 
approved by the Federal, State or local 
regulatory/enforcement agencies) has been 
taken and documented to the Contracting 
Officer. No part of the time lost due to any 
stop work order shall be subject to a claim 
for extension of time or costs or damages by 
the Contractor. 

(e) The Contractor shall insert the 
substance of this clause in each subcontract 
involving toxic substances, hazardous 
materials, or hazardous operations. 
Compliance with the provisions of this 
clause by subcontractors will be the 
responsibility of the Contractor. 


(End of clause) 


99. Revise section 352.224—70 to read 
as follows: 


352.224-70 Confidentiality of information. 
The following clause covers the 
policy set forth in subpart 324.70 and is 
used in accordance with the 
instructions set forth in 324.7004. 


Confidentiality of Information (January 
2006) 


(a) Confidential information, as used in 
this clause, means information or data of a 
personal nature about an individual, or 

' proprietary information or data submitted by 
or pertaining to an institution or 
organization. 

(b) The Contracting Officer and the 
Contractor may, by mutual consent, identify 
elsewhere in this contract specific 
information and/or categories of information 
which the Government will furnish to the 
Contractor or that the Contractor is expected 
to generate which is confidential. Similarly, 
the Contracting Officer and the Contractor 
may, by mutual consent, identify such 
confidential information from time to time 
during the performance of the contract. 
Failure to agree will be settled pursuant to 
the ‘Disputes’ clause. 

(c) If it is established elsewhere in this 
contract that information to be utilized under 


this contract, or a portion thereof, is subject 
to the Privacy Act, the Contractor will follow 
the rules and procedures of disclosure set 
forth in the Privacy Act of 1974, 5 U.S.C. 
552a, and implementing regulations and 
policies, with respect to systems of records 
determined to be subject to the Privacy Act. 

(d) Confidential information, as defined in 
paragraph (a) of this clause, shall not be 
disclosed without the prior written consent 
of the individual, institution, or organization. 

(e) Whenever the Contractor is uncertain 
with regard to the proper handling of 
material under the contract, or if the material 
in question is subject to the Privacy Act or 
is confidential information subject to the 
provisions of this clause, the Contractor 
should obtain a written determination from 
the Contracting Officer prior to any release, 
disclosure, dissemination, or publication. 

(f) Contracting Officer determinations will 
reflect the result of internal coordination 
with appropriate program and legal officials. 

(g) The provisions of paragraph (d) of this 
clause shall not apply to conflicting or 
overlapping provisions in other Federal, 
State, or local laws. 


(End of clause) 


100. Amend section 352.228—7 by 
revising paragraph (d) of the 
“Insurance—Liability to Third Persons” 
clause to read as follows: 


352.228-7 Insurance—Liability to third 
persons. 
* * * * * 


(d) The Government’s liability under 
paragraph (c) of this clause is limited to the 
amounts reflected in final judgments, or 
settlements approved in writing by the 
Government, but in no event to exceed the 
funds available under the Limitation of Cost 
or Limitation of Funds clause of this contract. 
Nothing in this contract shall be construed as 
implying that, at a later date, the Government 
will request, or the Congress will 
appropriate, funds sufficient to meet any 
deficiencies. 


* * * * * 


101. Revise section 352.232—9 to read 
as follows: 


352.232-9 Withholding of contract 
payments. 


Insert the following clause in all 
solicitations and contracts other than 
awards made using simplified 
acquisition procedures: 


Withholding of Contract Payments (January 
2006) 


Notwithstanding any other payment 
provisions of this contract, failure of the 
Contractor to submit required reports when 
due or failure to perform or deliver required 
work, supplies, or services, may result in the 
withholding of payments under this contract 
unless such failure arises out of causes 
beyond the control, and without the fault or 
negligence of the Contractor as defined by the 
clause entitled ““Excusable Delays’ or 
“Default”, as applicable. The Government 
shall immediately notify the Contractor of its 


intention to withhold payment of any invoice 
or voucher submitted. 


(End of clause) 


352.232-74 [Removed] 


102. Remove section 352.232—74. 
103. Revise section 352.232-75 to 
read as follows: 


352.232-75 Incremental funding. 


The following provision shall be 
included in all requests for proposals 
whenever the use of incremental 
funding is contemplated: 


Incremental Funding (January 2006) 


(a) It is the Government’s intention to 
negotiate and award a contract using the 
incremental funding concepts described in 
the clause entitled Limitation of Funds, as 
specified in FAR 52.232—22. Under the 
clause, which will be included in the 
resultant contract, initial funds will be 
obligated under the contract to cover the first 
year of performance. The Government 
intends to allot additional funds up to and 
including the full estimated cost of the 
contract for the remaining years of 


- performance by contract modification. 


However, the Government is not obligated to 
reimburse the Contractor for costs incurred in 
excess of the periodic allotments nor is the 
Contractor obligated to perform in excess of 
the amount allotted. 

(b) The Limitation of Funds clause to be 
included in the resultant contract, as 
specified in FAR 52.232—22, shall supersede 
the Limitation of Cost clause found in the 
Section I, Contract Clauses. 


(End of provision) 
104. Revise section 352.233—70 to 
read as follows: 


352.233-70 Litigation and claims. 


Insert the following clause in all 
solicitations and resultant cost- 
reimbursement contracts: 


Litigation and Claims (January 2006) 


The Contractor shall provide written 
notification immediately to the Contracting 
Officer of any action, including any 
proceeding before an administrative agency, 
filed against the Contractor arising out of the 
performance of this contract, including, but 
not limited to the performance of any 
subcontract hereunder; and any claim against 
the Contractor the cost and expense of which 
is allowable under the clause entitled 
“Allowable Cost and Payment.” Except as 
otherwise directed by the Contracting Officer, 
the Contractor shall furnish immediately to 
the Contracting Officer copies of all pertinent 
papers received by the Contractor with 
respect to such action or claim. To the extent 
not in conflict with any applicable policy of 
insurance, the Contractor may, with the 
Contracting Officer’s approval, settle any 
such action or claim. If required by the 
Contracting Officer, the Contractor shall 
effect an assignment and subrogation in favor 
of the Government of all the Contractor’s 
rights and claims (except those against the 


30538 


Federal Register/Vol. 71, No. 102/Friday, May 26, 2006/Proposed Rules 


Government) arising out of any such action 
or claim against the Contractor; and authorize 
representatives of the Government to settle or 
defend any such action or claim and to 
represent the Contractor in, or to take charge 
of, any action. If the settlement or defense of 
an action or claim is undertaken by the 
Government, the Contractor shall furnish all 
reasonable assistance in effecting a 
settlement or asserting a defense. Where an 
action against the Contractor is not covered 
by a policy of insurance, the Contractor shall, 
with the approval of the Contracting Officer, 
proceed with the defense of the action in 
good faith. The Government shall not be 
liable for the expense of defending any action 
or for any costs resulting from the loss 
thereof to the extent that the Contractor 
would have been compensated by insurance 
which was required by law or regulation or 
by written direction of the Contracting 
Officer, but which the Contractor failed to 
secure through its own fault or negligence. In 
any event, unless otherwise expressly 
provided in this contract, the Contractor shall 
not be reimbursed or indemnified by the 
Government for any liability loss, cost or 
expense, which the Contractor may incur or 
be subject to by reason of any loss, injury or 
damage, to the person or to real or personal 
property of any third parties as may accrue 
during, or arise from, the performance of this 
contract. 


(End of clause) 
105. Revise section 352.249—14 to 
read as follows: 


352.249-14 Excusable delays. 

Insert the following clause in all 
solicitations and resultant contracts, 
other than awards made using 
simplified acquisition procedures: 
Excusable Delays (January 2006) 


(a) Except with respect to failures of 
subcontractors, the Contractor shall not be 
considered to have failed in performance of 
this contract if such failure arises out of 
causes beyond the control and without the 
fault or negligence of the Contractor. 

(b) Such causes may include, but are not 
restricted to, acts of God or of the public 
enemy, acts of the Government in either its 
sovereign or contractual capacity, fires, 
floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually 
severe weather, but in every case the failure 
to perform must be beyond the contro] and 
without the fault or negligence of the 
Contractor. If the failure to perform is caused 
by the failure of a subcontractor to perform, 
and if such failure arises out of causes 
beyond the control of both the Contractor and 
subcontractor, and without the fault or 
negligence of either of them, the Contractor 
shall not be deemed to have failed in 
performance of the contract, unless: (1) the 
supplies or services to be furnished by the 
subcontractor were obtainable from other 
sources, (2) the Contracting Officer ordered 
the Contractor in writing to procure such 
supplies or services from such other sources, 
and (3) the Contractor failed to comply with 
such order. Upon request of the Contractor, 
the Contracting Officer shall ascertain the 


facts and extent of such failure and if the 
Contracting Officer determines that any ' 
failure to perform was caused by 
circumstances beyond the control and 
without the fault or negligence of the 
Contractor, the delivery schedule shall be 
revised accordingly, subject to the rights of 
the Government under the termination clause 
contained in this contract. (As used in this 
clause, the terms ‘“‘subcontractor” and 
“subcontractors’’ mean subcontractor(s) at 
any tier.) 


(End of clause) 

106. Amend section 352.270-1 
revising the introductory text of the 
section and paragraph (c)(3) of the 
Accessibility clause to read as follows: 


352.270-1 Accessibility of meetings, 
conferences, and seminars to persons with 
disabilities. 


Use the following clause in 
accordance with 370.102: 


Accessibility of Meetings, Conferences, and 
Seminars to Persons With Disabilities (JAN 
2001) 


* * * * * 


(c) 

(3) At a minimum, when requested in 
advance, the Contractor shall provide the 
following services: 

(i) For persons with hearing impairments, 
qualified interpreters. Also, the meeting 
rooms will be adequately illuminated so 
signing by interpreters can be easily seen. 

(ii) For persons with vision impairments, 
readers and/or cassette materials, as 
necessary, to enable full participation. Also, 
meeting rooms will be adequately 
illuminated. 

- (iii) Agenda and other conference 
material(s) shall be translated into a usable 
form for persons with sensory impairments. 
Readers, Braille translations, large print text, 
and/or tape recordings are all acceptable. 
These materials shall be available to 
individuals with sensory impairments upon 
their arrival. 


* * * * * 


(End of clause) 

107. Amend section 352.270-2 by 
revising the oneuainny text to read as 
follows: 


352.270-2 Indian preference. 

Use the following clause as prescribed 
in 370.202(a): 
* * * * * 

108. Revise section 352. R-e7O8 to read 
as follows: 


352.270-3 Indian preference program. 
Use the following clause as prescribed 
in 370.202(b): 


Indian Preference Program (January 2006) 
(a) In addition to the requirements of the 
clause of this contract entitled “Indian 
Preference,” the Contractor agrees to 
establish and conduct an Indian preference 
program which will expand opportunities for 
Indians to receive preference for employment 


and training in connection with the work to 
be performed under this contract, and which 
will expand the- opportunities for Indian 
organizations and Indian-owned economic 
enterprises to receive a preference in the 
awarding of subcontracts. In this connection, 
the Contractor shall: 

(1) Designate a liaison officer who will 
maintain liaison with the Government and 
the Tribe(s) on Indian preference matters; 
supervise compliance with the provisions of 
this clause; and administer the Contractor’s 
Indian preference program. 

(2) Advise its recruitment sources in 
writing and include a statement in all 
advertisements for employment that Indian 
applicants will be given preference in 
employment and training incident to such 
employment. 

(3) Not more than twenty (20) calendar 
days after award of the contract, post a 
written notice in the Tribal office of any 
reservations on which or near where the 
work under this contract is to be performed 
that sets forth the Contractor’s employment 
needs and related training opportunities. The 
notice shall include the approximate 
numbers and types of employees needed; the 
approximate dates of employment; the 
experience or special skills required for 
employment, if any; training opportunities 
available; and other pertinent information - 
necessary to advise prospective employees of 
any other employment requirements. The 
Contractor shall also request the Tribe(s) on 
or near whose reservation(s) the work is to 
be performed to provide assistance to the 
Contractor in filling its employment needs 
and training opportunities. The Contracting 
Officer will advise the Contractor of the 
name, location, and phone number of the 
Tribal officials to contact in regard to the 
posting of notices and requests for Tribal 
assistance. 

(4) Establish and conduct a subcontracting 
program which gives preference to Indian 
organizations and Indian-owned economic 
enterprises as subcontractors and suppliers 
under this contract. The Contractor shall give 
public notice of existing subcontracting 
opportunities and, to the extent feasible and 
consistent with the efficient performance of 
this contract, shall solicit bids or proposals 
only from Indian organizations or Indian- 
owned economic enterprises. The Contractor 
shall request assistance and information on 
Indian firms qualified as suppliers or 
subcontractors from the Tribe({s) on or near 
whose reservation(s) the work under the 
contract is to be performed. The Contracting 
Officer will advise the Contractor of the 
name, location, and phone number of the 
Tribal officials to be contacted in regard to 
the request for assistance and information. 
Public notices and solicitations for existing 
subcontracting opportunities shall provide an 
equitable opportunity for Indian firms to 
submit bids or proposals by including: (i) A 
clear description of the supplies or services 
required, including quantities, specifications, 
and delivery schedules which facilitate the 
participation of Indian firms; (ii) A statement 
indicating that preference will be given to 
Indian organizations and Indian-owned 
economic enterprises in accordance with 
section 7(b) of Public Law 93-638 (88 Stat. 
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2205; 25 U.S.C. 450e(b)); (iii) Definitions for 
the terms “Indian organization” and “‘Indian- 
owned economic enterprise’ as prescribed 
under the ‘Indian Preference”’ clause of this 
contract; (iv) A statement to be completed by 
the bidder or offeror that it is an Indian 
organization or Indian-owned economic 
enterprise; and (v) A closing date for receipt 
of bids or proposals which provides 
sufficient time for preparation and 
submission of a bid or proposal. If after 
soliciting bids or proposals from Indian 
organizations and Indian-owned economic 
enterprises, no responsive bid or acceptable 
proposal is received, the Contractor shall 
- comply with the requirements of paragraph 
(d) of the ‘Indian Preference’”’ clause of this 
contract. If one or more responsible bids or 
acceptable proposals are received, award 
shall be made to the low responsible bidder 
or acceptable offeror if the price is 
determined to be reasonable. If the low 
responsive bid or acceptable proposal is 
determined to be unreasonable as to price, 
the Contractor shall attempt to negotiate a 
reasonable price and award a subcontract. If 
a reasonable price cannot be agreed upon, the 
Contractor shall comply with the 
requirements of paragraph (d) of the ‘Indian 
Preference” clause of this contract. 

(5) Maintain written records under this 
contract which indicate: (i) The numbers of 
Indians seeking employment for each 
employment position available under this 
contract; (ii) The number and types of 
positions filled by Indians amd non-Indians; 
(iii) The total number of Indians employed 
under this contract; (iv) For those positions 
where there are both Indian and non-Indian 
applicants, and a non-Indian is selected for 
employment, the reason(s) why the Indian 
applicant was not selected; (v) Actions taken 
to give preference to Indian organizations 
and Indian-owned economic enterprises for 
subcontracting opportunities which exist 
under this contract; (vi) Reasons why 
preference was not given to Indian firms as 
subcontractors or suppliers for each 
requirement where it was determined by the 
Contractor that such preference would not be 
consistent with the efficient performance of 
the contract; and (vii) The number of Indian 
organizations and Indian-owned economic 
enterprises contacted, and the number 
receiving subcontract awards under this 
contract. 

(6) Submit to the Contracting Officer for 
approval a quarterly report which 
summarizes the Contractor’s Indian 
preference program and indicates the number 
and types of available positions filled by 
Indians and non-Indians, and the dollar 
amounts of all subcontracts awarded to 
Indian organizations and Indian-owned 
economic enterprises, and to all other firms. 

(7) Maintain records pursuant to this 
clause and keep them available for review by 
the Government for one year after final 
payment under this contract, or for such 
longer period as may be required by any 

other clause of this contract or by applicable 
law or regulation. 

(b) For purposes of this clause, the 
following definitions of terms shall apply: 

(1) The terms “Indian,” “Indian Tribe,” 
“Indian Organization,” and “Indian-owned 


* economic enterprise”’ are defined in the 


clause of this contract entitled “Indian 
Preference.” 

(2) “Indian reservation” includes Indian 
reservations, public domain Indian 
Allotments, former Indian reservations in 
Oklahoma, and land held by incorporated 
Native groups, regional corporations, and 
village corporations under the provisions of 
the Alaska Native Claims Settlement Act (85 
Stat. 688; 43 U.S.C. 1601 et seq.) 

(3) “On or near an Indian Reservation” 
means on a reservation or reservations or 
within that area surrounding an Indian 
reservation(s) where a person seeking 
employment could reasonably be expected to 
commute to and from in the course of a work 
day. 

(c) Nothing in the requirements of this 
clause shall be interpreted to preclude Indian 
Tribes from independently developing and 
enforcing their own Indian preference 
requirements. Such requirements must not 
conflict with any Federal statutory or 
regulatory requirement dealing with the 
award and administration of contracts. 

(d) The Contractor agrees to include the 
provisions of this clause, including this 
paragraph (d), in each subcontract awarded at 
any tier under this contract and to notify the 
Contracting Officer of such subcontracts. 

{e) In the event of noncompliance with this 
clause, the Contracting Officer may terminate 
the contract in whole or in part or may 
impose any other sanctions authorized by 
law or by other provisions of the contract. 


(End of clause) 


109. Amend section 352.270—4 by 
revising the introductory text to read as 
follows and by removing the word 
“permforming” in paragraph (d) of the 
table and adding “‘performing”’ in its 
place. 


352.270-4 Pricing of adjustments. 

Insert the following clause in all 
solicitations and resultant fixed-priced 
contracts other than awards made using 


simplified acquisition procedures. 
* * * * * 


110. Revise section 352.270—5 to read 
as follows: 


352.270-5 Key personnel. 

Insert the following clause in all 
solicitations and resultant contracts 
which require Key Personnel, regardless 
of the type of contract. 


Key Personnel (January 2006) 


The key personnel specified in this 
contract are considered to be essential to 
work performance. At least 30 days prior to 
diverting any of the specified individuals to 
other programs or contracts (or as soon as 
possible, if an individual must be replaced, 
for example, as a result of leaving the employ 
of the Contractor), the Contractor shall notify 
the Contracting Officer and shall submit 
comprehensive justification for the diversion 
or replacement request (including proposed 
substitutions for key personnel) to permit — 
evaluation by the Government of the impact 


on performance under this contract. The 
Contractor shall not divert or otherwise 
replace any key personnel without the 
written consent of the Contracting Officer. 
The Government may modify the contract to 
add or delete key personnel at the request of 
the contractor or Government. 


(End of clause) 


111. Revise section 352.270-6 to read 
as follows: 


352.270-6 Publications and publicity. 
Insert the following clause in all 
solicitations and resultant contracts. 


Publications and Publicity (January 2006) 


(a) Unless otherwise specified in this 
contract and the Confidentiality of 
Information clause is included, the - 
Contractor is encouraged to publish the 
results of its work under this contract. A 
copy of each article submitted by the 
Contractor for publication shall be promptly 
sent to the Project Officer. The Contractor 
shall also inform the Project Officer when the 
article or other publication is published, and 
furnish a copy of it as finally published. 

(b) The Contractor shall include in any 
publication resulting from work performed 
under this contract a disclaimer reading as 
follows: 

“The views expressed in written 
conference materials or publications and by 
speakers and moderators at HHS-sponsored 
conferences, do not necessarily reflect the 
official policies of the Department of Health 
and Human Services; nor does mention of 
trade names, commercial practices, or 
organizations imply.endorsement by the U.S. 
Government.” 

(c) Unless authorized by the Project 
Officer, the contractor shall not display the 
HHS logo on any conference materials or 
publications. 


(End of clause) 


112. Revise section 352.270—7 to read 
as follows: 


352.270-7 Paperwork Reduction Act. 


Insert the following clause in all 
solicitations and contracts subject to the 
Paperwork Reduction Act requirements 
regarding the collection and recording 
of information from 10 or more persons 
other than Federal employees. 


Paperwork Reduction Act (January 2006) 


(a) This contract involves a requirement to 
collect or record information calling either 
for answers to identical questions from 10 or ~ 
more persons other than Federal employees, 
or information from Federal employees 
which is outside the scope of their 
employment, for use by the Federal 
government or disclosure to third parties; 
therefore, the Paperwork Reduction Act of 
1995 (Pub. L. 104—13) shall apply to this 
contract. No plan, questionnaire, interview 
guide or other similar device for collecting 
information (whether repetitive or single- 
time) may be used without first obtaining 
clearance from the Office of Management and 
Budget (OMB). Contractors and Project 
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Officers should be guided by the provisions 

. of 5 CFR Part 1320, Controlling Paperwork 
Burdens on the Public, and seek the advice 
of the HHS operating division or Office of the 
Secretary Reports Clearance Officer to 
determine the procedures for acquiring OMB 
clearance. 

(b) The Contractor shall obtain the required 
OMB clearance through the Project Officer 
before expending any funds or making public 
contracts for the collection of data. After 
receiving OMB clearance, the Contracting 
Officer shall provide the Contractor the 
written authority to expend funds and 
proceed with the collection of information. 
The Contractor must allow at least 120 days 
for OMB clearance. Excessive delays caused 
by the Government which arise out of causes 
beyond the control and without the fault or 
negligence of the Contractor will be 
considered in accordance with the Excusable 
Delays or Default clause of this contract. 


(End of clause) 


113. Revise section 352.270-8 to read 
as follows: ; 


352.270-8 Protection of human subjects. 

(a) Include the following provision in 
solicitations expected to involve human 
subjects: 


Notice to Offerors of Requirements of 45 CFR 
Part 46, Protection of Human Subjects 
(January 2006) 


(a) Copies of the Department of Health and 
Human Services (HHS) regulations for the 
protection of human subjects, 45 CFR Part 46, 
are available from the Office for Human 
Research Protections (OHRP), Bethesda, 
Maryland 20892. The regulations provide a 
systematic means, based on established 
ethical principles, to safeguard the rights and 
welfare of individuals who participate as 
subjects in research activities supported or 
conducted by HHS. 

(b) The regulations define a human subject 
as a living individual about whom an 
investigator (whether professional or student) 
conducting research obtains data through 
intervention or interaction with the 
individual, or identifiable private 
information. The regulations extend to the 
use of human organs, tissue, and body fluids 
from individually identifiable human 
subjects as well as to graphic, written, or 
recorded information derived from 
individually identifiable human subjects. 
The use of autopsy materials is governed by 
applicable State and local law and is not 
directly regulated by 45 CFR Part 46. 

(c) Activities in which the only 
involvement of human subjects will be in one 
or more of the categories set forth in 45 CFR 
46.101(b)(1-6) are exempt from coverage. 

(d) Inappropriate designations of the 
noninvolvement of human subjects or of 
exempt categories of research in a project 
may result in delays in the review of a 
proposal. The OPDIV will make a final 
determination of whether the proposed 

. activities are covered by the regulations or 
are in an exempt category, based on the 

information provided in the proposal. In 

doubtful cases, prior consultation with 


OHRP, (telephone: 301-496-7014), is 
recommended. 

(e) In accordance with 45 CFR Part 46, 
prospective Contractors being considered for 
award shall be required to file with OHRP an 
acceptable Assurance of Compliance with the 
regulations, specifying review procedures 
and assigning responsibilities for the 
protection of human subjects. The initial and 
continuing review of a research project by an 
institutional review board shall assure that 
the rights and welfare of the human subjects 
involved are adequately protected, that the 
risks to the subjects are reasonable in relation 
to the potential benefits, if any, to the 
subjects and the importance of the 
knowledge to be gained, and that informed 
consent will be obtained by methods that are 
adequate and appropriate. HHS regulations 
for the protection of human subjects (45 CFR 
Part 46), information regarding OHRP 
registration and assurance requirements/ 
processes, and OHRP contact information can 
be accessed at the OHRP Web site: hittp:// 
www.hhs.gov/ohrp/. 

(f) It is recommended that OHRP be 
consulted for advice or guidance concerning 
either regulatory requirements or ethical 
issues pertaining to research involving 
human subjects. 


(End of provision) 

(b) Include the following clause in 
solicitations and resultant contracts 
involving human subjects: 


Protection of Human Subjects (January 2006) 


(a) The Contractor agrees that the rights 
and welfare of human subjects involved in 
research under this contract shall be 
protected in accordance with 45 CFR Part 46 
and with the Contractor’s current Assurance 
of Compliance on file with the Office for 
Human Research Protections (OHRP), 
National Institutes of Health (NIH). The 
Contractor further agrees to provide 
certification at least annually that the 
Institutional Review Board has reviewed and 
approved the procedures, which involve 
human subjects in accordance with 45 CFR 
Part 46 and the Assurance of Compliance. 

(b) The Contractor shall bear full 
responsibility for the performance of all work 
and services involving the use of human 
subjects under this contract in a proper 
manner and as safely as is feasible. The 
parties hereto agree that the Contractor 
retains the right to control and direct the 
performance of all work under this contract. 
Nothing in this contract shall be deemed to 
constitute the Contractor or any 
subcontractor, agent or employee of the 
Contractor, or any other person, organization, 
institution, or group of any kind whatsoever, 
as the agent or employee of the Government. 
The Contractor agrees that it has entered into 
this contract and will discharge its 
obligations, duties, and undertakings and the 
work pursuant thereto, whether requiring 
professional judgment or otherwise, as an 
independent contractor without imputing 
liability on the part of the Government for the 
acts of the Contractor or its employees. 

(c) If at any time during the performance 
of this contract, the Contracting Officer 
determines, in consultation with the OHRP, 


NIH, that the Contractor is not in compliance 
with any of the requirements and/or 
standards stated in paragraphs (a) and (b) 
above, the Contracting Officer may 
immediately suspend, in whole or in part, 
work and further payments under this 
contract until the Contractor corrects the 
noncompliance. Notice of the suspension 
may be communicated by telephone and 
confirmed in writing. If the Contractor fails 
to complete corrective action within the 
period of time designated in the Contracting ~ 
Officer’s written notice of suspension, the 
Contracting Officer may, in consultation with 
OHRP, NIH, terminate this contract in a 
whole or in part, and the Contractor’s name 
may be removed from the list of those 
contractors with approved Health and 
Human Services Human Subject Assurances. 


(End of clause) 


114. Revise section 352.270—9 to read 
as follows: 


352.270-9 Care of laboratory animals. 


(a) Include the following provision in 
solicitations expected to involve 
vertebrate animals: 


Notice to Offerors of Requirement for 
Compliance with the Public Health Service 
Policy on Humane Care and Use of 
Laboratory Animals (January 2006) 


The PHS Policy on Humane Care and Use 
of Laboratory Animals by Awardee 
Institutions establishes a number of 
requirements for research activities involving 
animals. Before award may be made to an 
applicant organization, the organization shall 
file, with the Office of Laboratory Animal 
Welfare (OLAW), National Institutes of 
Health (NIH), a written Animal Welfare 
Assurance which commits the organization 
to comply with the provisions of the PHS 
Policy on Humane Care and Use of 


- Laboratory Animals by Awardee Institutions, 


the Animal Welfare Act, and the Guide for 
the Care and Use of Laboratory Animals 
prepared by the Institute of Laboratory 
Animal Resources. In accordance with the 
PHS Policy on Humane Care and Use of 
Laboratory Animals by Awardee Institutions, 
applicant organizations must establish a 
committee, qualified through the experience 
and expertise of its members, to oversee the 
institution’s animal program, facilities and 
procedures. No award involving the use of 
animals shall be made unless OLAW 
approves the Animal Welfare Assurance. 
Prior to award, the Contracting Officer will 
notify Contractor(s) selected for projects that 
involve live vertebrate animals that an 
Animal Welfare Assurance is required. The 
Contracting Officer will request that OLAW 
negotiate an acceptable Animal Welfare 
Assurance with those Contractor(s). For 
further information, contact OLAW at NIH, 
Bethesda, Maryland 20892 (301-496-7163). 


(End of provision) 


(b) Include the following clause in all 
solicitations and resultant contracts 
involving research on vertebrate 
animals: 
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Care of Live Vertebrate Animals (January 
2006) 


(a) Before undertaking performance of any 
contract involving animal related activities, 
the Contractor shall register with the 
Secretary of Agriculture of the United States 
in accordance with 7 U.S.C. 2136 and 9 CFR 
sections 2.25 through 2.28. The Contractor 
shall furnish evidence of the registration to 
the Contracting Officer. 

(b) The Contractor shall acquire vertebrate 
animals used in research from a dealer 
licensed by the Secretary of Agriculture 
under 7 U.S.C. 2133 and 9 CFR Sections 2.1— 
2.11, or from a source that is exempt from 
licensing under those sections. 

(c) The Contractor agrees that the care and 
use of any live vertebrate animals used or 
intended for use in the performance of this 
contract will conform with the PHS Policy on 
Humane Care of Use of Laboratory Animals, 
the current Animal Welfare Assurance, the 
Guide for the Care and Use of Laboratory 
Animals prepared by the Institute of 
Laboratory Animal Resources and the 
pertinent laws and regulations of the United 
States Department of Agriculture (see 7 
U.S.C. 2131 et seq. and 9 CFR Subchapter A, 
Parts 1-4). In case of conflict between 
standards, the more stringent standard shall 
be used. : 

(d) If at any time during performance of 
this contract, the Contracting Officer 
determines, in consultation with the Office of 
Laboratory Animal Welfare (OLAW), 
National Institutes of Health (NIH), that the 
Contractor is not in compliance with any of 
the requirements and/or standards stated in 
paragraphs (a) through (c) above, the 
Contracting Officer may immediately 
suspend, in whole or in part, work and 
further payments under this contract until 
the Contractor corrects the noncompliance. 
Notice of the suspension may be 
communicated by telephone and confirmed 
in writing. If the Contractor fails to complete 
corrective action within the period of time 
designated in the Contracting Officer’s 
written notice of suspension, the Contracting 
Officer may, in consultation with OLAW, 
NIH, terminate this contract in whole or in 
part, and the Contractor’s name may be 
removed from the list of those contractors 
with approved PHS Animal Welfare 
Assurances. 


Note: The Contractor may request 
registration of its facility and a current listing 
of licensed dealers from the Regional Office 
of the Animal and Plant Health Inspection 
Service (APHIS), USDA, for the region in 
which its research facility is located. The 
location of the appropriate APHIS Regional 
Office, as well as information concerning this 
program may be obtained by contacting the 
Animal Care Staff, USDA/APHIS, 4700 River 
Road, Riverdale, Maryland 20737. 


. (End of clause) 


115. Add sections 352.270—10 through 
352.270—19 to read as follows: 


352.270-10 Anti-lobbying. 


Insert the following clause in all 
solicitations and resultant contracts 
expected to exceed $100,000: 


Anti-Lobbying (January 2006) 


Pursuant to the current HHS annual 
appropriations act, except for normal and 
recognized executive-legislative 
relationships, the Contractor shall not use 
any HHS contract funds for (i) publicity or 
propaganda purposes; (ii) the preparation, 
distribution, or use of any kit, pamphlet, 
booklet, publication, radio, television or 
video presentation designed to support or 
defeat legislation pending before the 
Congress or any State legislature, except in 
presentation to the Congress or any State 
legislature itself; or (iii) payment of salary or 
expenses of the Contractor, or any agent 
acting for the Contractor, related to any 
activity designed to influence legislation or 
appropriations pending before the Congress 
or any State legislature. 


(End of Clause) 


352.270-11 Privacy Act. 


The following clause shall be used as 
prescribed in 324.103{a): 

Privacy Act (January 2006) 

This contract requires the Contractor to 
perform one or more of the following: (a) 
Design; (b) develop; or (c) operate a Federal 
agency system of records to accomplish an 
agency function in accordance with the 
Privacy Act of 1974 (Act) (5 U.S.C. 
552a(m)(1)) and applicable agency 
regulations. The term ‘‘system of records” 
means a group of any records under the 
control of any agency from which 
information is retrieved by the name of the 
individual or by some identifying number, 
symbol, or other identifying particular 
assigned to the individual. 

Violations of the Act by the Contractor 
and/or its employees may result in the 
imposition of criminal penalties (5 U.S.C. 
552a(i)). The Contractor shall ensure that 
each of its employees knows the prescribed 
rules of conduct and that each employee is 
aware that he/she is subject to criminal 
penalties for violation of the Act to the same 
extent as HHS employees. These provisions 
also apply to all subcontracts awarded under 
this contract which require the design, 
development or operation of the designated 
system(s) of records (5 U.S.C. 552a(m)(1)}). 

The contract work statement: (a) Identifies 
the system(s) of records and the design, 
development, or operation work to be 
performed by the Contractor; and (b} 
specifies the disposition to be made of such 
records upon completion of contract 
performance. 


(End of clause) 


352.270-12 Pro-Children Act. 

Insert the following clause in all 
solicitations and resultant contracts and 
orders, regardless of dollar amount, for 
(i) kindergarten, elementary, or 
secondary education or library services 
or (ii) health or day care services that 
are provided to children under the age 
of 18 on a routine or regular basis 
pursuant to the Pro-Children Act of 
1994: 


Pro-Children Act of 1994 (January 2006) 


Public Law 103-227, Title X, Part C, also 
known as the Pro-Children Act of 1994 (Act), 
20 U.S.C. 7183, imposes restrictions on 
smoking in facilities where certain federally 
funded children’s services are provided. The 
Act prohibits smoking within any indoor 
facility (or portion thereof), whether owned, 
leased, or contracted for, that is used for the 
routine or regular provision of (i) 
kindergarten, elementary, or secondary 
education or library services or (ii) health or 
day care services that are provided to 
children under the age of 18. The statutory 
prohibition also applies to indoor facilities 
that are constructed, operated, or maintained 
with Federal funds. 

By acceptance of this contract or order, the 
Contractor agrees to comply with the 
requirements of the Act. The Act also applies 
to all subcontracts awarded under this 
contract for the specified children’s services. 
Accordingly, the Contractor shall ensure that 
each of its employees, and any subcontractor 
staff, is made aware of, understand, and 
comply with the provisions of the Act. 

Failure to comply with the Act may result 
in the imposition of a civil monetary penalty 
in an amount not to exceed $1,000 for each 
violation and/or the imposition of an 
administrative compliance order on the 
responsible entity. Each day a violation 
continues constitutes a separate violation. 


(End of clause) 


352.270-13 Tobacco-free facilities. 

Insert the following clause in all new 
solicitations and resultant contracts and 
orders (including construction) and all 
modifications resulting from the 
exercise of an option under a contract or 
order, regardless of dollar value, where 
some or all of the Contractor’s 


‘performance, will take place on HHS 


properties. This clause is not required to 
be included if contract or order 
performance requires only that 
Contractor staff attend occasional 
meetings on HHS properties. In this 
case, Contractor employees are 
considered “visitors.” Further, for any 
proposed or existing construction 
contract or order, the Contracting 
Officer should coordinate any 
exceptions to the policy raised by an 
incumbent or potential Contractor based 
on union or collective bargaining 
agreements with the designated OPDIV 
tobacco-free policy contact point for 
final disposition. 


Tobacco-Free Facilities (January 2006) 


In accordance with Department of Health 
and Human Services (HHS) policy, the 
Contractor and its staff are prohibited from 
using tobacco products of any kind (e.g., 
cigarettes, cigars, pipes, and smokeless 
tobacco) while on any HHS property, 
including use in personal or company 
vehicles operated by Contractor employees 
while on an HHS property. This policy also 
applies to all subcontracts awarded under the 
contract or order. 
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The.term “HHS properties” includes all 
properties owned, controlled and/or leased 
by HHS when totally occupied by HHS, 
including all indoor and outdoor areas of 
such properties. Where HHS only partially 
occupies such properties, it includes all 
HHS-occupied interior space. Where HHS 
leases space in a multi-occupant building or 
complex, the tobacco-free HHS policy will 
apply to the maximum area permitted by law 
and compliance with the provisions of any 
current lease agreements. 

The Contractor shall ensure that each of its 
employees, and any subcontractor staff, is 
made aware of, understand, and comply with 
this policy. 


(End of clause) 


352.270-14 Restriction on use of human 
subjects. 


If the Contractor has an approved 
Federal-wide assurance of compliance 
in place, but the certification that the 
Institutional Review Board (IRB) 
designated under the assurance has 
reviewed and approved the research 
cannot be completed prior to contract 
award because definite plans for 
involvement of human subjects are not 
set forth in the proposal (e.g., projects in 
which human subjects’ involvement 
will depend upon completion of 
instruments, prior animal studies, or 
purification of compounds), the award 
may be made without the requisite 
certification as long as the contract is 
appropriately conditioned. Under these 
conditions, insert the following clause 
in applicable contracts: 


Restriction on Use of Human Subjects 
(January 2006) 

Pursuant to 45 CFR Part 46, Protection of 
Human Research Subjects, the Contractor 
shall not expend funds under this award for 
research involving human subjects or engage 
in any human subjects research activity prior 
to the receipt by the Contracting Officer of a 
certification that the research has been 
reviewed and approved by the Institutional 
Review Board (IRB) designated under the 
Contractor’s Federal-wide assurance of 
compliance. This restriction applies to all 
collaborating sites, whether domestic or 
foreign, and subcontractors. The Contractor 
must ensure compliance by collaborators and 
subcontractors. 


(End of clause) 


352.270-15 Salary rate limitation. 


Insert the following clause in all new 
NIH, SAMHSA, and AHRQ solicitations 
and resultant contracts and orders 
(except fixed-price completion 
contracts) and modifications of existing 
contracts for projects that support 
extramural activities. Projects that 
support extramural activities include 
extramural R&D, SAMHSA’s mission- 
related requirements, and those 
activities commonly referred to as 
“extramural R&D support.” 

OR 


Insert the following clause in all new 
NIH, SAMHSA, and AHRQ solicitations 
and resultant contracts (except fixed- 
price completion contracts) and 
modifications of existing contracts for 
extramural R&D and SAMHSA’s 
mission-related requirements. Projects 


that are not considered R&D but that 
support extramural R&D activities 
(commonly referred to as ‘‘extramural 
R&D support”) are OR are not included. 


Salary Rate Limitation (January 2006) 


Pursuant to the applicable HHS 
appropriations acts cited in the table below, 
the Contractor shall not use contract funds to 
pay the direct salary of an individual at a rate 
in excess of the salary level in effect on the 
date the expense is incurred as shown in the 
table below. 

For purposes of the salary limitation, the 
terms “direct salary,” “salary,’”’ and 
“institutional base salary” have the same 
meaning and are collectively referred to as 
“direct salary” in this clause. An individual’s 
direct salary is the annual compensation that 
the Contractor pays for an individual’s 
appointment whether that individual’s time 
is spent on research, teaching, patient care, 
or other activities. Direct salary excludes any 
income that an individual may be permitted 
to earn outside of duties to the Contractor. 
Direct salary also excludes fringe benefits, 
overhead, and general and administrative 
expenses (also referred-to as indirect costs or 
facilities and administrative [F&A] costs). 

The salary rate limitation also applies to 
individuals performing under subcontracts. 
However, it does not apply to fees paid to 
consultants. If this is a multiple-year 
contract, it may be subject to unilateral 
modification by the Contracting Officer to 
ensure that an individual is not paid at a rate 
that exceeds the salary rate limitation 
provision established in the HHS 
appropriations act in effect when the expense 
is incurred regardless of the rate initially 
used to establish contract funding. 


Public law 


Salary 
limitation 
(based on 
executive 
level |) 


Period covered 


109-149, General Provisions, Section 204 


108-447, Div F, Title 1l, General Provisions, Section 204 


10/01/05—12/31/05 
01/01/06—until revised 


$180,100 
183,500 


Executive Level salaries for the current and 
prior periods can be found at the following 
Web site: http://www.opm.gov/oca/05tables/ 
html/ex.asp. Click on “Salaries and Wages” 
and then scroll to the bottom of the page to 
select the desired period. 


(End of Clause) 


352.270-16 Native American Graves 
Protection and Repatriation Act. 


Insert the following clause in any 
solicitation and resultant contract or 
order that requires performance on 
tribal lands and all solicitations and 
resultant contracts or orders for 
construction on Federal or tribal lands, 
regardless of dollar amount: 


Native American Graves Protection and 
Repatriation Act (January 2006) 


Public Law 101-601, dated November 16, 
1990, also known as the Native American 
Graves Protection and Repatriation Act (Act), 
imposes certain responsibilities on 
individuals and organizations when they 
discover Native American cultural items 
(including human remains) on Federal or 
tribal lands. 

In the event the Contractor discovers 
Native American cultural items (including 
human remains, associated funerary objects, 
unassociated funerary objects, sacred objects 
and cultural patrimony), as defined in the 
Act during contract performance, the 
Contractor shall: (i) Immediately cease 
activity in the area of the discovery; (ii) 
notify the Contracting Officer of the 
discovery; and (iii) make a reasonable effort 
to protect the items discovered before 
resuming such activity. Upon receipt of the 


Contractor’s discovery notice, the Contracting 
Officer will notify the appropriate authorities 
as required by the Act. 

Unless otherwise specified by the 
Contracting Officer, the Contractor may 
resume activity in the area on the 31st 
calendar day following the date that the 
appropriate authorities certify receipt of the 
discovery notice. The date that the 
appropriate authorities certify receipt of the 
discovery notice and the date on which the 
Contractor may resume activities shall be 
provided to the Contractor by the Contracting 
Officer. 


(End of clause) 


352.270-17 Crime Control Act—Reporting 
of child abuse. 


Insert the following clause in all 
solicitations and resultant contracts and 
orders, regardless of dollar amount, 
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where performance will take place on 
Federal land or in a federally-operated 
(or contracted) facility and that involve 
the professions/activities performed by 
persons specified in the Crime Control 
Act of 1990, including, but not limited 
to, physicians, nurses, dentists, health 
care practitioners, optometrists, 
psychologists, emergency medical 
technicians, alcohol or drug treatment 
personnel, child care workers and 
administrators, emergency medical 
technicians and ambulance drivers: 


Crime Control Act of 19$0—Reporting of 
Child Abuse (January 2006) 


Public Law 101-647, also known as the 
Crime Control Act of 1990 (Act), imposes 
responsibilities on certain individuals who, 
while engaged in a professional capacity or 
activity, as defined in the Act, on Federal 
land or in a federally-operated (or contracted) 
facility, learn of facts that give the individual 
reason to suspect that a child has suffered an 
incident of child abuse. 

The Act designates ‘‘covered 
professionals” as those persons engaged in 
professions and activities in eight different 
categories including, but not limited to, 
physicians, dentists, medical residents or 
interns, hospital personnel and 
administrators, nurses, health care 
practitioners, chiropractors, osteopaths, 
pharmacists, optometrists, podiatrists, 
emergency medical technicians, ambulance 
drivers, alcohol or drug treatment personnel, 
psychologists, psychiatrists, mental health 
professionals, child care workers and 
administrators, and commercial film and 
photo processors. The Act defines the term 
“child abuse” as the physical or mental 
injury, sexual abuse or exploitation, or - 
negligent treatment of a child. 

Accordingly, any person engaged in a 
covered profession or activity under an HHS 
contract or subcontract, regardless of the 
purpose of the contract or subcontract, shall 
immediately report a suspected child abuse 
incident in accordance with the provisions of 
the Act. If a child is suspected of being 
harmed, the appropriate State Child Abuse 
Hotline, local child protective services (CPS), 
or law enforcement agency should be 
contacted. For more information about where 
and how to file a report, the Childhelp 
USA®, National Child Abuse Hotline (1— 
800—4—A-—CHILD®) should be called. Any 
covered professional failing to make a timely 
report of such incident shall be guilty of a 
Class B misdemeanor. 

By acceptance of this contract or order, the 
Contractor agrees to comply with the 
requirements of the Act. The Act also applies 
to all applicable subcontracts awarded under 
this contract. Accordingly, the Contractor 
shall ensure that each of its employees, and 
any subcontractor staff, is made aware of, 
understand, and comply with the provisions 
of the Act. 


(End of clause) 


352.270-18 Crime Control Act— 

Requirement for background checks. 
Insert the following clause in all 

solicitations and resultant contracts and 


orders, regardless of dollar amount, for 
all child care services to children under 
the age of 18, including social services, 
health and mental health care, child 
(day) care, education (whether or not 
directly involved in teaching), and 
rehabilitative programs covered under 
the Crime Control Act of 1990 (Act): 


Crime Control Act of 1990—Requirement for 
Background.Checks (January 2006) 


Public Law 101-647, also known as the 
Crime Control Act of 1990 (Act), requires that 
all individuals involved with the provision of 
child care services to children under the age 
of 18 undergo a criminal background check. 
“Child care services” include, but are not 
limited to, social services, health and mental 
health care, child (day) care; education 
(whether or not directly involvedin _ 
teaching), and rehabilitative programs. Any 
conviction for a sex crime, an offense 
involving a child victim, or a drug felony, 
may be grounds for denying employment or 
for dismissal of an employee providing any 
of the services listed above. 

The Contracting Officer will provide the 
necessary information to the Contractor 
regarding the process for obtaining the 
background check. The Contractor may hire 
a staff person provisionally prior to the 
completion of a background check, if at all 
times prior to the receipt of the background 
check during which children are in the care 
of the newly-hired person. the person is 


within the sight and under the supervision of- 


a previously investigated staff person. 

By acceptance of this contract or order, the 
Contractor agrees to comply with the 
requirements of the Act. The Act also applies 
to all applicable subcontracts awarded under 
this contract. Accordingly, the Contractor 
shall ensure that each of its employees, and 
any subcontractor staff, is made aware of, 
understand, and comply with the provisions 
of the Act. 


(End of clause) 


352.270-19 Electronic information and 
technology accessibility. 


(a) The following clause shall be used 
in solicitations as provided in 339.201— 
70: 


Electronic and Information Technology 
Accessibility (January 2006) 


Section 508 of the Rehabilitation Act of 
1973 (29 U.S.C. 794d), as amended by Pub. 
L.105—220 under Title IV (Rehabilitation Act 
Amendments of 1998) and the Architectural 
and Transportation Barriers Compliance 
Board Electronic and Information (EIT) 
Accessibility Standards (36 CFR part 1194), 
require that all EIT acquired must ensure 
that: j 

(1) Federal employees with disabilities 
have access to and use of information and 
data that is comparable to the access and use 
by Federal employees who are not 
individuals with disabilities; and 

(2) Members of the public with disabilities 
seeking information or services from an 
agency have access to and use of information 
and data that is comparable to the access to 


and use of information and data by members 
of the public who are not individuals with 
disabilities. 

This requirement includes the 
development, procurement, maintenance, 
and/or use of EIT products/services; 
therefore, any proposal submitted in 
response to this solicitation must 
demonstrate compliance with the established 
EIT Accessibility Standards. Information 
about Section 508 is available at http:// 
www.section508.gov/. 


(End of provision) 

(b) The following clause shall be used 
in contracts and orders as provided in 
339.201-—70: 


Electronic and Information Technology 
Accessibility (January 2006) 


Pursuant to Section 508 of the 
Rehabilitation Act of 1973 (29 U.S.C. 794d) 
as amended by Pub. L. 105-220 under Title 
IV (Rehabilitation Act Amendments of 1998), 
all Electronic and Information Technology 
(EIT) developed, procured, maintained, and/ 
or used under this contract shall be in 
compliance with the “Electronic and 
Information Technology Accessibility 
Standards” set forth by the Architectural and 
Transportation Barriers Compliance Board 
(also referred to as the ‘‘Access Board’’) in 36 
CFR Part 1194. The complete. text of Section 
508 Final Standards can be accessed at 
http://www.access-board.gov/sec508/ 
standards.htm. 

The standards applicable to this 
requirement are [identified in the Statement 
of Work/listed below]: (Select the appropriate 
phrase within the brackets [ ] and complete 
if necessary and identify location of/provide 
complete list of applicable provisions. Use 
the Buy accessible wizard at 
www.buyaccessible.gov if necessary or 
contact your Section 508 Coordinator) 

Vendors may document conformance using 
{attached documentation/industry-standard 
Voluntary Product Accessibility Template at 
http://www. itic.org/archives/articles/ 
20040506/faq_voluntary_ 
product_accessibility_template_vpat.php) 
(select the appropriate phrase within the 
brackets [ }). Vendors should provide 
detailed information necessary for 
determining compliance, including defined 
contractor-incidental exceptions. 


(End of clause) 


PART 370—SPECIAL PROGRAMS 
AFFECTING ACQUISITION 


116. Revise section 370.102 to read as 
follows: 


370.102 Responsibilities. 

(a) The Contracting Officer shall 
include the clause in 352.270—1 in every 
solicitation and resulting contract when 
the statement of work requires the 
contractor to conduct meetings, - 
conferences, or seminars in accordance 
with 370.101(b). 

(b) The Project Officer shall be 
responsible for obtaining, reviewing, 
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and approving the contractor’s plan, 
which is to be submitted in response to 
paragraph (a) of the contract clause in 
352.270-1. A consolidated or master 
plan for contracts requiring numerous 
meetihgs, conferences, or seminars will 
be acceptable. The Project Officer, prior 
to approving the plan, should consult 
with the OPDIV or other designated 
organization responsible for ensuring 
compliance with the Architectural 
Barriers Act of 1968 and the Americans 
with Disabilities Act of 1990 to ensure 
that the contractor’s plan meets the 
accessibility requirements of the 
contract clause. The Project Officer shall 
ask the responsible organization to 
review, and determine the adequacy of, 
the contractor’s plan, and respond to the 
Project Officer, in writing, within ten 
(10) working days of receiving the 
request from the Project Officer. 

117. Amend section 370.205 by 
revising paragraph (a) to read as follows: 


370.205 Tribal preference requirements. 

(a) Where the work under a contract 
is to be performed on an Indian 
reservation, the contracting activity may 
supplement the clause set forth in 
352.270—-3 by adding specific Indian 
preference requirements of the Tribe on 
whose reservation the work is to be 
performed. The supplemental 
requirements shall be jointly developed 
for the contract by the contracting 
activity and the Tribe. Supplemental 
preference requirements must represent 
a further implementation of the 
requirements of section 7(b) of Public 
Law 93-638 and must be approved by 
the affected program director and 
approved for legal sufficiency by the 
General Law Division, OGC, or a 
regional attorney before being added to 
a solicitation and resultant contract. 
Any supplemental preference 
requirements to be added to the clause 
in 352.270—3 shall be included in the 
solicitation and clearly identified in 
order to insure uniform understanding 
of the additional requirements by all 
prospective bidders or offerors. 
* * * * * 

118. Revise section 370.301 to read as 
follows: 


370.301. Policy. 

It is the policy of the Department of 
Health and Human Services (HHS) that 
no contract involving human subjects 
shall be awarded until acceptable 
assurance has been given that the 
activity will be subject to initial and 
continuing review by an appropriate 
Institutional Review Board (IRB) as 
described in HHS regulations at 45 CFR 
46.103. An applicable Federalwide 
Assurance (FWA), approved by the HHS 


Office of Human Research Protections 
(OHRP), shall be required of each 
contractor, subcontractor, or cooperating 
institution having responsibility for 
human subjects involved in 
performance of the contract. The HHS 
OHRP is responsible for negotiating 
assurances covering all HHS-supported 
or HHS-conducted activities involving 
human subjects. OHRP shall guide 
Contracting Officers regarding 
nonaward or termination of a contract 
due to inadequate assurance or breach 
of assurance for protection of human 
subjects. 

119. Revise section 370.302 to read as 
follows: 


370.302 Types of assurances. 


(a) In January 2005, OHRP announced 
that the FWA would be the only new 
type of assurance accepted for review 
and approval by OHRP. Institutions 
holding an OHRP-approved Multiple 
Project Assurance (MPA) or Cooperative 
Project Assurance (CPA) were required 
to submit an FWA to OHRP for approval 
by December 31, 2005, if the institution 
is required to have an OHRP-approved 
assurance of-compliance. Any Inter- 
Institutional Amendment between an 
OHRP-approved MPA and an affiliate 
institution will be deactivated on 
January 1, 2006 if the affiliate institution 
has not obtained its own FWA. Single 
Project Assurances (SPAs) currently 
approved by OHRP will remain in effect 
for the duration of the project and 
through all non-competitive award 
renewals. An FWA listed in OHRP’s 
current “‘List of Registered Institutional 
Review Boards (IRBs)/Independent 
Ethics Committees (IECs) and Approved 
Assurances” is acceptable for the 
purposes of this policy. The list may be 
found at http://ohrp.cit.nih.gov/search/ 


asearch.asp. 


(b) The OHRP Web site includes links 
to instructions and the forms for 
submitting both a domestic and 
international FWA at http:// 
www.hhs.gov/ohrp/assurances/ 
assurances_index.html. To expedite the 
approval of a FWA, as well as any 
update/renewal, the institution shall use 
the OHRP Electronic Submission 
System. Once an electronic file is 
“submitted” to OHRP, the institution 
must fax or mail (do not do both) a copy 
of the signature page to initiate the _ 
review process. FWAs shall be mailed to 
the OHRP, U.S. Department of Health 
and Human Services, 1101 Wootton 
Parkway, Suite 200, Rockville, 
Maryland 20852, or faxed to OHRP at 
240-453-8202 (do not do both). 

120. Revise section 370.303 to read as 
follows: 


370.303 Notice to offerors. 

(a) Solicitations shall contain the 
notice to offerors in 352.270—8(a) 
whenever contract performance is 
expected to involve human subjects. 

tb) IRB approval of proposals 
submitted by institutions having an 
OHRP-approved FWA should be 
certified in the manner required by 
instructions for completion of the 
contract proposal; or by completion of 
an OMB Form No. 0990-0263, 
“Protection of Human Subjects 
Assurance Identification/IRB 
Certification/Declaration of Exemption 
(Common Rule); or by letter indicating 
the institution’s OHRP-assigned FWA 
number, the date of IRB review and 
approval, and the type of review 
(convened or expedited). The date of 
IRB approval must not be more than 12 
months prior to the deadline for 
proposal submission. 

(c) FWAs for contractors, 
subcontractors, or cooperating © 
institutions generally will not be 
requested prior to determination that a 
contract proposal has been-selected for 
negotiation. When an FWA is 
submitted, it provides certification for 
the initial contract period. No additional 
documentation is required. If the 
contract provides for additional years to 
complete the project, the 
noncompetitive renewal proposal shall 
be certified in the manner described in 
the preceding paragraph. 

121. Revise section 370.401 to read as 
follows: 


370.401 Policy. 

(a) It is the policy of the Department 
of Health and Human Services (HHS) 
that no contract involving live 
vertebrate animals shall be awarded 
until acceptable assurance has been 
given that the activity will be subject to 
initial and continuing review by an 
appropriate Institutional Animal Care 
and Use Committee (IACUC) as 
described in the PHS Policy at IV.B.6. 
and 7. An applicable Full Animal 
Welfare Assurance or Interinstitutional 
Agreement/Assurance, approved by the 
Office of Laboratory Animal Welfare 
(OLAW), National Institutes of Health 
(NIH), shall be required of each 
contractor, subcontractor, or cooperating 
institution having responsibility for 
animal care and use involved in 
performance of the contract (see PHS 
Policy IL, IV.A., and V.B.). 

(b) The OLAW, NIH, is responsible for 
negotiating assurances covering all 
HHS/PHS-supported or HHS/PHS- 
conducted activities involving the care 
and use of live vertebrate animals. 
OLAW shall guide Contracting Officers 
regarding adequate animal care, and 
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use, approval, disapproval, restriction, - 
or withdrawal of approval of assurances 
(see PHS Policy V.A.). 

122. Revise section 370.402 to read as 
follows: 


370.402 Assurances. 

(a) Assurances may be one of two 
types: 

(1) Full Animal Welfare Assurance 
(AWA). An AWA describes the 
institution’s complete program for the 
care and use of animals, including but 
not limited to the facilities, 


occupational health, training, veterinary ' 


care, IACUC procedures and lines of 
authority and responsibility. An AWA ~ 
listed in OLAW’s list of institutions 
which have an approved full AWA will 
be considered acceptable for purposes of 
this policy. 

(2) Interinstitutional Agreement/ 
Assurance (IAA). An IAA describes the 
arrangements between an offeror and 
usually a subcontractor where animal 
activities will occur. An IAA is limited — 
to the specific award or single project. 

(b) The Contracting Officer ‘shall 
forward copies of proposals selected for 
negotiation and requiring an assurance 
to the Assurance Branch, Office of 
Laboratory Animal Welfare (OQLAW), 
NIH MSC 7507, 6100 Executive Blvd., 


Room 3B01, Rockville, Maryland 20892, 
as early as possible to secure the 
necessary assurances. 

(c) A contractor providing animal care 
services at an assured entity, such as a 
Government-owned, contractor-operated 
(GOCO) site, does not need a separate 
assurance because the GOCO site 
normally covers the contractor services 
in the GOCO site assurance. 

123. Revise section 370.403 to read as 
follows: 


370.403 Notice to offerors. 


Solicitations shall contain the notice 
to offerors in 352.270—9(a) whenever 
contract performance is expected to 
involve the use of live vertebrate 
animals. 

(a) For offerors having a full AWA on 


. file with OLAW, IACUC approval of the 


use of animals shall be submitted in the 
manner required by instructions for 
completion of the contract proposal, but 
prior to the technical review of the 
proposal. The date of IACUC review and 
approval must not be more than 36 
months prior to the deadline for 
proposal submission. 

(b) Non-assured offerors are not 
required to submit assurances or [ACUC 
approval with proposals. OLAW will 
contact contractors, subcontractors and 


cooperating institutions to negotiate 
necessary assurances and verify IACUC 
approvals when requested by 
appropriate HHS/PHS staff. 

124. Revise section 370.504 to read as 
follows: 


370.504 Competition. 


(a) Contracts awarded under the Buy 
Indian Act are subject to competition 
among Indians or Indian concerns to the 
maximum extent that the Contracting 
Officer determines is practicable. When 
competition is determined not to be 
practicable, a Justification for Other 
than Full and Open Competition shall 
be prepared in accordance with 306.303 
and subsequently retained in the 
contract file. 

(b) Solicitations must be synopsized 
and publicized in FedBizOpps at http:// 
www.fedbizopps.gov and copies of the 
synopses sent to the tribal office of the 
Indian tribal government directly 
concerned with the proposed 
acquisition as well as to Indian concerns 
and others having a legitimate interest. _ 
The synopsis must state that the 
acquisition is restricted to Indian firms 
under the Buy Indian Act. 


{FR Doc. 06-4763 Filed 5—25—06; 8:45 am] 
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[FR Doc. 06-4928 
Filed 5-25-06; 8:45 am] 
Billing code 4710—-10—-P 


Memorandum of May 12, 2006 


Assignment of Functions Relating to the Report to the Con- 
gress on Implementation of Humanitarian Assistance Code of 
Conduct ; 


Memorandum for the Secretary of State 


Pursuant to the authority vested in me by the Constitution and laws of 
the United States, including section 301 of title 3, United States Code, 
the functions of the President under section 2110(c) of the Emergency Supple- 
mental Appropriations Act for Defense, the Global War on Terror, and Tsu- 
nami Relief, 2005 (title II of Public Law 109-13) (22 U.S.C. 2370b), are 
assigned to the Secretary of State. 


You are authorized and directed to publish this memorandum in the Federal 


Register. 


THE WHITE HOUSE, 
Washington, May 12, 2006. 
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Presidential Documents 


Presidential Determination No. 2006-14 of May 12, 2006 


Certification on Rescission of Libya’s Designation as a State 
Sponsor of Terrorism 


Memorandum for the the Secretary of State 


Pursuant to the Constitution and laws of the United States, including section 
301 of title 3, United States Code, and consistent with section 6(j)(4)(B) 
of the Export Administration Act of 1979, Public Law 96-72, as amended 
(50 U.S.C. App. 2405(j)), and as continued in effect by Executive Order 
13222 of August 17, 2001, I hereby certify, with respect to the rescission 
of the determination of December 29, 1979, regarding Libya, that: 

(i) the Government of Libya has not provided any support for international 
terrorism during the preceding 6—month period, and 


(ii) the Government of Libya has provided assurances that it will not 
support acts of international terrorism in the future. : 
This certification shall also satisfy the provisions of section 620A(c)(2) of 
the Foreign Assistance Act of 1961, Public Law 87-195, as amended (22 


U.S.C. 2371(c)), and section 40(f)(1)(B) of the Arms Export Control Act, 
Public Law 90-629, as amended (22 U.S.C. 2780(f)). 


You are authorized and directed to report this certification and the attached 
memorandum justifying the rescission to the Congress and to arrange for 
their publication in the Federal Register. 


THE WHITE HOUSE, 
Washington, May 12, 2006. 


{FR Doc. 06-4929 
Filed 5-25-06; 8:45 am] 
Billing code 4710-10-P 
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Presidential Documents 


Memorandum of May 18, 2006 


Assignment of Functions Relating to Waivers and Reports 
Concerning Africa | 


Memorandum for the Secretary of state [and] the Attorney General 


By the authority vested in me by the Constitution and laws of the United 
States, including section 301 of title 3, I hereby assign to the Secretary 
of State the functions of the President under section 590 of the Foreign 
Operations, Export Financing, and Related Programs Appropriations Act, 
2006 (Public Law 109-102). The Secretary of State shall consult the Attorney 
General as appropriate in the performance of such functions. 


The Secretary of State is authorized and directed to publish this memo- 
randum in the Federal Register. 


THE WHITE HOUSE, 
Washington, May 18, 2006. — 
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Title 3— Proclamation 8023 of May 23, 2006 


The President | Great Outdoors Month, 2006 


By the President of the United States of America 
A Proclamation 


Great Outdoors Month is an opportunity to celebrate and experience Amer- 
ica’s natural splendor and renew our commitment to conserve our air, water, 
and land. During this month, we also honor the dedicated men and women 
who volunteer to help protect our natural resources. 


Americans live amid many wonders of nature. Our Nation’s varied landscapes 
include sandy beaches, expansive forests, emerald waters, and towering 
mountains. Through biking, swimming, skiing, hiking, and many other activi- 
ties, Americans are enjoying our country’s magnificent scenery and the 
healthy benefits of outdoor recreation. 


To ensure that our natural heritage remains a source of pride for all our 
citizens, my Administration is committed to conserving America’s public 
lands and natural resources and pursuing environmentally responsible initia- 
tives. We are working to accelerate research into cleaner sources of energy, 
protect our water sources, and encourage the use of hybrid cars. We have 
put in place a series of clean air regulations that will help us to meet 
air quality standards. Through efforts like these, we will continue our Na- 
tion’s economic growth and protect the environment. 


Our citizens play an important role in protecting our natural spaces. Through- 
out our country, Americans are volunteering in their communities for envi- 
ronmental education programs, local parks, nature conservancies, and other 
stewardship opportunities. These devoted individuals are working to main- 
tain park trails, restore wildlife habitats, plant trees, and clear overgrowth. 

_ I appreciate these volunteers for their efforts to keep America beautiful, 
and I encourage all Americans to demonstrate good stewardship and an 
appreciation for the outdoors. Individuals interested in volunteering can 
visit the Department of the Interior’s Take Pride in America website at 
takepride.gov. 


NOW, THEREFORE, I, GEORCE W. BUSH, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim June 2006 as Great © 
Outdoors Month. I call on all Americans to observe this month with appro- 
priate programs and activities and to spend time enjoying the outdoors. 
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-third 
day of May, in the year of our Lord two thousand six, and of the Independ- 
ence of the United States of America the two hundred and thirtieth. 


{FR Doc. 06-4949 
Filed 5-25-06; 8:45 am] 
Billing code 3195-01-P. 


- 
¥ 
4 
4 
- 


Reader Aids 


Federal Register 


Vol. 71, No. 102 
Friday, May 26, 2006 


CUSTOMER SERVICE AND INFORMATION 


Federal Register/Code of Federal Regulations 


General Information, indexes and other finding 202-741-6000 
aids 

Laws 741-6000 
Presidential Documents 

Executive orders and proclamations 741-6000 
The United States Government Manual 741-6000 
Other Services 

Electronic and on-line services (voice) 741-6020 
Privacy Act Compilation 741-6064 
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World Wide Web 


Full text of the daily Federal Register, CFR and other publications 
is located at: 

Federal Register information and research tools, including Public 
Inspection List, indexes, and links to GPO Access are located at: 
http://www.archives. gov/federal__register/ 


FEDREGTOC-L (Federal Register Table of Contents LISTSERV) is 
an open e-mail service that provides subscribers with a digital 
form of the Federal Register Table of Contents. The digital form 
of the Federal Register Table of Contents includes HTML and 
PDF links to the full text of each document. 

To join or leave, go to http://listserv.access.gpo.gov and select 
Online mailing list archives, FEDREGTOC-L, Join or leave the list 
(or change settings); then follow the instructions. 

PENS (Public Law Electronic Notification Service) is an e-mail 
service that notifies subscribers of recently enacted laws. 

To subscribe, go to http://listserv.gsa.gov/archives/publaws-l.html 
and select Join or leave the list (or change settings); then follow 
the instructions. 

FEDREGTOC-L and PENS are mailing lists only. We cannot 
respond to specific inquiries. 

Reference questions. Send questions and comments.about the 
Federal Register system to: fedreg.info@nara.gov 

The Federal Register staff cannot interpret specific documents or 
regulations. 
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REMINDERS 
The items in this list were 


_ editorially compiled as an aid 


to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT MAY 26, 2006 


AGRICULTURE 

DEPARTMENT 

Farm Service Agency 

Emergency Conservation 
Program; published 5-26-06 

COMMERCE DEPARTMENT 

Industry and Security 

Bureau 

Export administration 
regulations: 

Cuba; personal baggage 
restrictions; revisions; 
published 5-26-06 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Agency information collection 
activities; proposals, 
submissions, and approvals; 
published 5-26-06 
Marine mammals: 
Incidental taking— 
Bottlenose dolphin take 
reduction plan and sea 
turtle conservation; 
fishing activities 
restrictions; published 4- 
26-06 
HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 

Severn River and College 
Creek, Annapolis, MD; 
published 5-25-06 

TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Airworthiness directives: 
Boeing; published 4-21-06 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
_ Service 
Meats, prepared meats, and 
meat products; certification 
and standards: 
Federal meat grading and 
certification services; fee 


changes; comments due 
by 5-30-06; published 3- 
29-06 [FR E6-04519] 
AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Exportation and importation of 
animals and animal 
products: 
Contagious equine metritis— 
States approved to 
receive stallions and 
mares from affected 
regions; Indiana; 
comments due by 5-30- 
06; published 4-27-06 
{FR 06-03985] 
AGRICULTURE. 
DEPARTMENT 
Commodity Credit 
Corporation 
Export programs: 
Commodities procurement 
for foreign donation; Open 
for comments until further 
notice; published 12-16-05 
[FR E5-07460] 
AGRICULTURE 
DEPARTMENT 
Food and Nutrition Service 
Child nutrition and food 
distribution programs: 

Faith-based and community 
organizations participation; 
data collection 
requirement; comments 
due by 6-1-06; published 
3-3-06 [FR 06-01985] 

AGRICULTURE 
DEPARTMENT 

Food Safety and Inspection 
Service 

Meat and poultry inspection: 

Net weight compliance 
determination; comments 
due by 5-29-06; published 
3-28-06 [FR E6-04420] 

AGRICULTURE 
DEPARTMENT 

Grain Inspection, Packers 
and Stockyards 
Administration 

Grade standards: 

Sorghum; comments due by 
5-30-06; published 3-29- 
06 [FR 06-02968] 

Soybeans; comments due 
by 5-30-06; published 3- 
29-06 [FR 06-02967] 

COMMERCE DEPARTMENT 

National Oceanic and 

Atmospheric Administration 

Endangered and threatened 
species: 

Elkhorn coral and staghorn 
coral; comments due by 
6-2-06; published 5-9-06 
[FR 06-04321] 

Fishery conservation and - 
management: 


Alaska; fisheries of 
Exclusive Economic 
Zone— 

Bering Sea and Aleutian 
Islands king and tanner 
crab; comments due by 
5-30-06; published 3-31- 
06 [FR E6-04749] 

Northeastern United States 
fisheries— 

Summer flounder, scup, 
and black sea bass; 
comments due by 5-30-~ 
06; published 5-15-06 
[FR E6-07357] 

Marine mammals: 

Incidental taking— 

Monterey Bay National 
Marine Sanctuary, CA; 
California sea lions and 
Pacific harbor seals 
incidental to coastal 
fireworks displays; 
comments due by 5-31- 
06; published 5-1-06 
[FR E6-06504] 

COMMERCE DEPARTMENT 
Patent and Trademark Office 
Patent cases: 

Ex parte and inter partes 
reexamination 
requirements; revisions 
and technical corrections; 
comments due by 5-30- 
06; published 3-30-06 [FR 
06-02962] 


EDUCATION DEPARTMENT 


State-administered programs; 
reporting requirements; 
comments due by 5-30-06; 
published 4-27-06 [FR E6- 
06355] 


ENERGY DEPARTMENT 


Energy Efficiency and 
Renewable-Energy Office 
Energy conservation: 
Commercial and industrial 
equipment, energy 
efficiency program— 
Commercial ice-cream 
freezers, self-contained 
commercial refrigerators, 
freezers, and 
refrigerator-freezers 
without doors, etc.; 
standards; meeting; 
comments due by 5-30- 
06; published 4-25-06 
[FR E6-06206} 


ENVIRONMENTAL 

PROTECTION AGENCY 

Air pollution control: 

Benzene and other mobile 

source air toxics 
emissions reduction; 
gasoline, passenger 
vehicles, and portable 
gasoline containers 
controls; comments due 
by 5-30-06; published 3- 
29-06 [FR 06-02315] 


Air programs: 

Fuel and fuel additives— 
Highway diesel and 

nonroad diesel 
regulations; technical 
amendments; comments 
due by 5-31-06; 
published 5-1-06 [FR 
06-03929] 

Highway diesel and 
nonroad diesel 
regulations; technical 
amendments; comments 
due by 5-31-06; : 
published 5-1-06 [FR 
06-03930] 

Air programs; State authority 
delegations: 

Texas; comments due by 6- 
1-06; published 5-2-06 
(FR 06-041 13] 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 

New York; comments due 
by 6-1-06; published 5-2- 
06 E6-06618] 

Pennsylvania; comments 
due by 5-30-06; published 
4-27-06 [FR E6-06366] 

Tennessee; comments due 
by 5-30-06; published 4- 
28-06 [FR 06-04022] 

Hazardous waste program 
authorizations: 

Missouri; comments due by 
5-30-06; published 4-28- 
06 [FR 06-04024}] 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
Fenhexamid; comments due 

by 5-30-06; published 3- 

29-06 [FR 06-02975] 

Fenpropimorph; comments 
due by 5-30-06; published 
3-29-06 [FR 06-03029] 

Flonicamid; comments due 
by 5-30-06; published 3- 
29-06 [FR 06-02977] 

Trifloxystrobin; comments 
due by 5-30-06; published 
3-29-06 [FR 06-02978] 

FARM CREDIT 

ADMINISTRATION 

Farm credit system: 
Regulatory burden 

statement; comments due 

by 5-29-06; published 3- 

28-06 [FR E6-04479] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio services, special: 
Private land mobile radio 
services— 

Multilateration location and 
monitoring service; 904- 
909.75 and 919.75-928 
MHz bands; licensing 
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and use rexamination; 
comments due by 5-30- 
06; published 3-29-06 
[FR 06-02926] 


FEDERAL HOUSING 
FINANCE BOARD 
Bank director eligibility, 
appointment, and elections: 
Experience and skills 
alignment with expertise; 
comments due by 6-2-06; 
published 4-18-06 [FR 06- 
03690] 
FEDERAL TRADE 
COMMISSION 


Telemarketing sales rule: 


National Do Not Call 
Registry; access fees; 
comments due by 6-1-06; 
published 5-1-06 [FR E6- 
06507] 


HOMELAND SECURITY 

DEPARTMENT 

Coast Guard 

Drawbridge operations: 

South Carolina; comments 
due by 6-2-06; published 
4-3-06 [FR E6-04787] 

Virginia; comments due by 
5-30-06; published 4-13- 
06 [FR E6-05521] 

Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 

Barrets Point, Williamsburg, 
VA; comments due by 6- 
1-06; published 4-14-06 
[FR E6-05583] 

Chesapeake Bay, Norfolk, 
VA; comments due by 6- 
1-06; published 4-14-06 
[FR E6-05584] 

Georgetown Channel, 
Potomac River, 
Washington, DC; 
comments due by 6-2-06; 
published 4-3-06 [FR E6- 
04789] 

Regattas and marine parades: 
Hampton Cup Regatta; 

comments due by 6-1-06; 
published 4-17-06 [FR E6- 
05605] 

Pamlico River, Washington, 
NC; comments due by 5- 
31-06; published 5-1-06 
[FR E6-06519] 

Thunder over the Boardwalk 
Airshow, Atlantic City, NJ; 
comments due by 5-31- 
06; published 5-1-06 [FR 
E6-06518] 

INTERIOR DEPARTMENT 

Land Management Bureau 

Land resource management: 
Rights-of-way— 

Linear right-of-way rental 
schedule; update; 
comments due by 5-30- 


06; published 4-27-06 
{FR E6-06338] 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species: 

Critical habitat 
designations— 

Shivwits milk-vetch and 
Holmgren milk-vetch; 
comments due by 5-30- 
06; published 3-29-06 
[FR 06-02840] 

INTERIOR DEPARTMENT 

Surface Mining Reclamation 

and Enforcement Office 

Permanent program and 
abandoned mine land 
reclamation plan 
submissions: 

Kentucky; comments due by 
6-2-06; published 5-3-06 
[FR E6-06654] 

JUSTICE DEPARTMENT 

Prisons Bureau 

Inmate control, custody, care, 
etc.: 

Terrorist inmates; limited 
communication; comments 
due by 6-2-06; published 
4-3-06 [FR E6-04766] 

LABOR DEPARTMENT 

Mine Safety and Health 

Administration 

Coal mine safety and health: 
Underground mines— 

Emergency evacuations; 
emergency temporary 
standard; comments 
due by 5-30-06; 
published 3-9-06 [FR 
06-02255] 

High-voltage continuous 
mining machines; 
electrical safety 
standards; comments 
due by 5-29-06; 
published 3-28-06 [FR 
E6-04359] 

Mining products; testing, 
evaluation, and approval: 
Environmental Protection 

Agency’s nonroad diesel 

engine standards; 

equivalency evaluation; 

comments due by 5-29- 

06; published 3-28-06 [FR 

E6-04362] 

NUCLEAR REGULATORY 

COMMISSION 

Nuclear power plants; 
licenses, certifications, and 
approvals; comments due 
by 5-30-06; published 3-13- 
06 [FR 06-01856] 

Spent nuclear fuel and high- 
level radioactive waste; 
independent storage; 
licensing requirements: 
Approved spent fuel storage 

casks; list; comments due 


by 6-1-06; published 5-2- 
06 [FR 06-04115] 
POSTAL RATE COMMISSION 
Practice and procedure: 
Postal rate and fee 
changes; comments due 
by 5-31-06; published 5- 
_ 11-06 [FR E6-07218] 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Air carrier certification and 
operations: 


Transport category 
airplanes— 

Thermal acoustic 
insulation; fire~ 
penetration resistance; 
comments due by 6-2- 
06; published 4-3-06 
(FR E6-04791] 

Airworthiness directives: 

Air Tractor, Inc.; comments 
due by 6-2-06; published 
4-19-06 [FR 06-03613] 

Airbus; comments due by 5- 
30-06; published 3-31-06 
{FR 06-03063] 

Boeing; comments due by 
5-30-06; published 4-13- 
06 [FR E6-05469] 

General Electric Co.; 
comments due by 5-30- 
06; published 3-31-06 [FR 
E6-04702] 

McDonnell Douglas; 
comments due by 5-30- 
06; published 4-13-06 [FR 
E6-05472] 

Class E airspace; comments 
due by 6-1-06; published 4- 
18-06 [FR 06-03660] 

Commercial space 
transportation: 

Reusable suborbital rockets; 
experimental permits; 
comments due by 5-30- 
06; published 3-31-06 [FR 
06-03137] 

Offshore airspace areas; 
comments due by 5-30-06; 
published 4-13-06 [FR E6- 
05523] 


TRANSPORTATION 
DEPARTMENT 
National Highway Traffic 
Safety Administration 
Insurer reporting requirements: 
Insurers required to file 
report; list; comments due 
by 6-2-06; published 4-3- 
06 [FR 06-03015] 
VETERANS AFFAIRS 
DEPARTMENT 
Compensation, pension, burial 
and related benefits: 
General provisions; 
reorganization and plain. 
language rewrite; 


comments due by 5-30- 
06; published 3-31-06 [FR 
06-031 16] 
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H.R. 4297/P.L. 109-222 


Tax Increase Prevention and 
Reconciliation Act of 2005 
(May 17, 2006; 120 Stat. 345) 


H.J. Res. 83/P.L. 109-223 


To memorialize and honor the 
contribution of Chief Justice 
William H, Rehnquist. (May 
18, 2006; 120 Stat. 374) 


S. 1382/P.L. 109-224 


To require the Secretary of 
the Interior to accept the 
conveyance of certain land, to 
be held in trust for the benefit - 
of the Puyallup Indian tribe. 
(May 18, 2006; 120 Stat. 376) 
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